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PREFACE. 


The  existing  condition  of  the  legal  literature  expository  of  thi& 
subject,  as  indicated  by  the  various  text-books  now  before  the 
profession,  will  afford  ample  vindication  for  the  appearance  of 
the  present  work. 

Without  hypercriticism,  it  may  be  safely  assumed  of  Best,  Phil- 
lippSjTaylor  and  Starkie  that  they  wrote  for  a  generation  which  has 
long  since  passed  away.  Their  text  was  professedly  designed  to 
meet  the  requirements  of  a  social,  professional  and  commercial  con- 
dition that  was  entirely  foreign  both  to  the  sentiment  and  emer- 
gencies of  the  present  day  and  to  the  genius  and  spirit  of  our 
institutions.  Their  works  not  only  embodied  the  exact  scholarship 
and  the  judicial  opinion  of  their  day,  but  also  faithfully  reflected 
the  attitude  of  tlie  English  bar  on  this  topic  during  the  first  half 
of  the  present  century.  But  apart  from  the  great  lapse  of  time 
and  the  radical  change  in  all  material  conditions — causes  in  them- 
selves amply  sufficient  to  impair  the  usefulness  of  any  text-book 
whatever-^n  unfortunate  system  of  alleged  annotation  in  the 
f onn  of  "  marginal  notes "  and  cross  references,  usually  in  fine 
type,  and  by  a  succession  of  editors  foreign  to  the  author,  has  been 
engrafted  upon  the  original  text,  necessarily  without  regard  to 
either  the  logical  development  of  the  general  theme,  or  the  perti- 
nency of  the  particular  discussion.  This  had  the  dual  effect 
of  giving  bulk  and  proportion  to  the  volume,  and  perplexity  and 
delay  to  the  practitioner,  until  such  undue  expansion  of  the  sys- 
tem has  resulted  in  a  very  sturdy  protest  from  bench,  bar  and 
commentator  alike. 

A  critic  of  rare  discernment  and  acknowledged  eminence,  both 
as  a  text- writer  and  a  jurist  (Sir  James  Stephen),  has  voiced  the 
prevailing  opinion  as  to  those  various  publications  and  their 
authors,  in  the  following  language : 

"All  the  existing  books  on  the  Law  of  Evidence  are  written  on 
the  usual  model  of  English  law-books,  which,  as  a  general  rule, 
aim  at  being  collections,  more  or  less  complete,  of  all  the  authori- 
ties upon  a  given  subject  to  which  a  judge  would  listen  in  an 
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LAW  OF  EVIDENCE 

CIVIL    CASES. 


VOLXJMIE    I. 


CHAPTEK  L 

VARIOUS  DEFINITIOKS  OF  THE  SUBJECT. 

§  1.  The  Subject  Defined.  ^ 

2.  As  Defined  by  Bentham, 

3.  A  Definition  by  Best 

4.  ^^Bvidence"  and ''Proof  ^' not  Synonymous — Whatdy. 

5.  Judicial  Proof  not  a  Matter  of  Arbitrary  Bute, 

6.  McUters  of  Fact  are  Proved  by  Moral  Evidence  Alone. 

7.  A  Further  Definition  from  Best 

8.  Definitions  by  Various  American  Courts. 

9.  Bauvier^s  Summary. 

10.  Parher^s  Definition. 

11.  Exhaustive  Analysis  of  Sir  James  Stephen. 

12.  A  Definition  from  Waifs  Law  and  Practice, 

13.  WhartorCs  Definition, 

14.  The  Statutory  Definition  of  the  California  Code  of  Civil  Pro- 

cedure. 

a.  Evidence. 

b.  Proof. 

c.  The  Law  of  Evidence. 

d.  Degree  of  Certainty  Required  to  Establish  Facts. 

e.  Four  Kinds  of  Evidence. 

f.  Degrees  of  Evidence. 

g.  Primary  Evidence. 
h.  Secondary  Evidence, 
i.  Direct  Evidence. 

j.  Indirect  Evidence. 
k.  Prima  Fade  Evidence. 
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1.  Partial  Evidence. 
m.  Satisfactory  Evidence. 
n.  Indispensable  Evidence. 
o.  Conclusive  Evidence. 
p.  Cumulative  Evidence. 
q.   Corroborative  Evidence. 
15.  Further  Definition  of  Cumulative  Evidence. 

§  1.  The  Subject  Defined.— A  critical  analysis  of  the  com- 
ponent parts  of  every  judicial  decision  will  disclose  the  fact  that 
essentially  it  is  nothing  more  than  an  adjustment  to  and  applica- 
tion of  well  recognized  and  indisputable  legal  principles  to  the 
equities  of  the  controversy  as  revealed  by  the  facts  established. 
The  decision  imports  the  existence  of  certain  facts,  and  implies 
that  the  judicial  knowledge  of  those  facts  has  resulted  from,  and  is 
inspired  by,  some  information  communicated  to  the  trial  court 
which  justifies  and  logically  enforces  the  decree,  decision  or  order 
rendered.  Obviously  the  most  effective  method  of  imparting  such 
information  as  will  warrant  the  rendition  of  a  final  judgment  and 
conclude  all  parties  to  the  litigation,  is  to  impose  upon  the  parties 
to  the  controversy  the  burden  of  introducing  the  necessary  infor- 
mation to  the  attention  of  the  court;  and  this  information  so  im- 
parted which  is  the  basic  principle  of  the  decision  rendered  is 
^'  Evidence,"  while  the  rules  which  dictate  the  admission  or  rejec- 
tion of  this  evidence, — ^the  method  and  order  in  which  it  is  intro- 
duced,— ^the  effect  accorded  it, — the  weight  assigned  to  it, — consti- 
tute as  an  entirety  what  is  recognized  as  the  "  Law  of  Evidence." 

§  2.  As  Defined  by  Bentham.— With  the  above  definition 
in  view  we  may  quote  another  from  a  more  distinguished  source : 
Evidence  is  "  any  matter  of  fact,  the  effect,  tendency  or  design  of 
which  is  to  produce  in  the  mind  a  persuasion,  afiirmative  or  dis- 
affirmative,  of  the  existence  of  some  other  matter  of  fact.  The 
fact  sought  to  be  proved  is  termed  the  *  principal  fact; '  the  fact 
which  tends  to  establish  it,  *the  evidentiary  fact.'"  1  Benth. 
Jud.  Ev.  17,  18. 

§  3.  A  Definition  by  Best.  — The  word  "proof"  seems 
properly  to  mean  anything  which  serves,  either  immediately  or 
mediately,  to  convince  the  mind  of  the  truth  or  falsehood  of  a  fact 
or  proposition;  and  as  truths  differ,  the  proofs  adapted  to  them 
differ  also.    Thus  the  proofs  of  a  mathematical  problem  or  theorem 
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are  the  intermediate  ideas  wliicli  form  the  Unks  in  the  chain  of 
demonstration;  the  proofs  of  anything  established  by  induction 
are  the  facts  from  which  it  is  inferred,  etc.;  and  the  proofs  of 
matters  of  fact  in  general  are  our  senses,  the  testimony  of  wit- 
nesses, documents  and  the  like.  "  Proof "  is  also  applied  to  the 
conviction  generated  in  the  mind  by  proof  properly  so  called^ 
Bcv^t,  Ev.  g  10. 

§  4.  *•  Evidence  '*  and  '^  Proof  not  Synonymous— Whate- 

ly.  — '" Evidence "  and  '* proof"  are  often  used  indifferently,  as 
synonymous ;  but  the  latter  is  applied,  by  the  most  accurate  logi- 
cians^ to  the  effect  of  evidence,  and  not  to  the  medium  by 
which  truth  is  established.  Whately,  Logic,  chap.  III.;  Schloss  v. 
His  Creditors,  31  Cal.  203  (l^^U));  Perry  v.  Duhuque  S.  W.  B. 
Co.  3C  Iowa,  106  (1872). 

§  5.  Judicial  Proof  not  a  Matter  of  Arbitrary  Rule.— 

Judicial  proof  is  not  a  matter  of  arbitrary  rule.  Its  principles  are 
drawn  from  the  experience  and  observation  of  men  and  should  be 
applied  as  they  are  by  men  in  general.  Bell  v.  Bremater^  44 
Ohio  St.  699  (1887). 

§  6.  Matters  of   Fact    are   Proved  by  Moral  Evidence 

Alone. — The  word  "  evidence,''  then,  in  legal  acceptation,  includes 
all  the  means  by  which  an  alleged  matter  of  fact,  the  truth  of 
which  is  submitted  to  investigation,  is  established  or  disproved. 
Stark.  Ev.  10.  None  but  mathematical  truth  is  susceptible  of  that 
high  degree  of  evidence  called  demonstration,  which  excludes  all 
possibility  of  error,  and  which,  therefore,  may  reasonably  be  re- 
quired in  support  of  every  mathematical  deduction.  Matters  of 
fact  are  proved  by  moral  evidence  alone;  by  which  is  meant,  not 
only  that  kind  of  evidence  which  is  employed  on  subjects  con- 
nected with  moral  conduct,  but  all  the  evidence  which  is  not 
obtained  either  from  intuition  or  from  demonstration.  In  the  or- 
dinary affairs  of  life  we  do  not  require  demonstrative  evidence, 
because  it  is  not  consistent  with  the  nature  of  the  subject,  and  to 
insist  upon  it  would  be  unreasonable  and  absurd.  The  most  that 
can  be  affirmed  of  such  things  is,  that  there  is  no  reasonable  doubt 
concerning  them.  The  true  question,  therefore,  in  trials  of  fact, 
is  not  whether  the  testimony  may  be  false,  but  whether  there  is 
sufficient  probability  of  its  truth;  that  is,  whether  the  facts  are 
shown  by  competent  and  satisfactory  evidence.     Things  estab- 
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lifihed  by  competent  and  satisfactory  evidence  are  said  to  be 
proved.     Haines'  Treatise  on  Civ.  and  Grim.  Law  (12th  ed.)  625. 

§7.  A  Further  Deflnition  from  Best.  — The  word  "evi- 
dence" signifies,  in  its  original  sense,  the  state  of  being  evi- 
dent, i.  e.,  plain,  apparent  or  notorious.  But  by  an  almost  peculiar 
inflection  of  our  language,  it  is  applied  to  that  which  tends  to  ren- 
der evic!e:it  or  to  generate  proof.  Best,  Ev.  §  11.  This  is  the 
sense  in  which  it  is  coipmonly  used  in  modern  law  books,  and  will 
be  used  throughout  this  work. 

§  8.  Definitions  by  Yarions  American  Courts.  —  The  only 
purpose  of  evidence  is  to  establish  what  is  alleged  by  one  party 
and  denied  by  the  other.  Parkhurst  v.  McGraw,  24  Miss. 
134.  To  establish  the  controverted  facts,  proof  is  the  end  and  evi- 
dence is  the  means.  Proof  establishes  the  truth.  Evidence  only 
tends  towards  it.  Any  pertinent  and  legitimate  facts  conducing  to 
the  proof  of  a  litigated  fact  are  evidence  of  it,  either  weaker  or 
stronger,  according  to  their  entire  character  and  complexion- 
Miles  v.  Edden^  1  Duv.  270.  Evidence  which  tends  to  prove  an 
issue  contributes  to  its  establishment  and  assists  in  giving  a  leaning 
to  the  mind  in  its  consideration  or  determination.  That  which  is 
directed  to  an  end,  however,  may  not  necessarily  attain  it.  It  may 
be  received  as  evidence  if  it  has  this  tendency,  but  it  is  not  to  he 
treated  as  conclusive  or  as  necessarily  warranting  the  fact  which  it 
tends  to  establish.  Evidence,  however,  may  be  so  direct  and  posi- 
tive as  to  amount  to  proof  itself,  but  in  general  it  consists  of  facts, 
which,  while  they  do  not  necessarily  establish  the  controverted 
fact,  tend  to  justify  the  inference  of  its  existence.  Davenport  v. 
Chmmiings^  15  Iowa,  219.    See  Bump,  Fraud.  Conv.  678. 

§  9.  Bouvier's  Summary. — Jvdge  Bouvier,  in  the  fifteenth 
edition  of  his  Law  Dictionary  (1888),  under  the  title  of  Evidence^ 
after  citing  various  definitions  of  the  term  from  well-recognized 
authorities,  says : 

"  Evidence  may  be  considered  with  reference  to  its  instruments, 
its  nature,  its  legal  character,  its  effect,  its  object  and  the  modes 
of  its  introduction. 

"  The  instruments  of  evidence,  in  the  legal  acceptation  of  the 
tenn,  are : 

"  1.  Judicial  notice  or  recognition.  There  are  divers  things  of 
which  courts  take  judicial  notice,  without  the  introduction  of 
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proof  by  the  parties;  such  as  the  territorial  extent  of  their  juris- 
diction, local  divisions  of  their  own  countries,  seats  of  courts,  all 
public  matters  directly  concerning  the  general  government,  the 
ordinary  course  of  nature,  divisions  of  time,  the  meanings  of 
words,  and,  generally,  of  whatever  ought  to  be  generally  known 
in  the  jurisdiction.  If  the  judge  needs  information  on  subjects, 
he  will  seek  it  from  such  sources  as  he  deems  authentic  See  1 
Greenl.  Ev.  chap.  2 ;  Steph.  Ev.  art.  58. 

"  2.  Public  records;  the  registers  of  official  transactions  made 
by  officers  appointed  for  the  purpose;  as,  the  public  statutes,  the 
judgments  and  proceedings  of  courts,  etc. 

"  3.  Judicial  writings;  such  as  inquisitions,  depositions,  etc. 

"  4.  Public  documents  having  a  semi-official  character;  as,  the 
statute  books  published  under  the  authority  of  the  govermnent, 
documents  printed  by  the  authority  of  Congress,  etc. 

*^  5.  Private  writings;  as  deeds,  contracts,  wills. 

"  6.  Testimony  of  witnesses. 

"  7.  Personal  inspection,  by  the  jury  or  tribunal  whose  duty  it 
is  to  determine  the  matter  in  controversy;  as,  a  view  of  the  lo- 
cality by  the  jury,  to  enable  them  to  determine  the  disputed  fact 
or  the  better  to  understand  the  testimony,  or  inspection  of  any 
machine  or  weapon  which  is  produced  in  the  cause. 

"  There  are  rules  prescribing  the  limits  and  regulating  the  use 
of  these  diilerent  instruments  of  evidence,  appropriate  to  each 
class. 

"  In  its  nature,  evidence  is  direct,  or  presumptive,  or  circum- 
stantial. 

"  Direct  evidence  is  that  means  of  proof  which  tends  to  show 
the  existence  of  a  fact  in  question,  without  the  mtervention  of 
the  proof  of  any  other  fact. 

"  It  is  that  evidence  which,  if  believed,  establishes  the  truth 
of  a  fact  in  issue,  and  does  not  arise  from  any  presumption.  Evi- 
dence is  direct  and  positive  when  the  very  facts  in  dispute  are 
communicated  by  those  who  have  the  actual  knowledge  of  them 
by  means  of  their  senses.  1  Phill.  Ev.  116 ;  1  Stark.  Ev.  19. 
In  one  sense,  there  is  but  little  direct  or  positive  proof,  or  such 
proof  as  is  acquired  by  means  of  one's  own  sense;  all  other  evi- 
dence is  presumptive;  but,  in  common  acceptation,  direct  and 
positive  evidence  is  that  which  is  communicated  by  one  who  has 
actual  knowledge  of  the  fact." 
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§  10.  Parker's  Definition. — An  admirable  definition  that 
.  seems  to  have  escaj^ed  notice  is  that  given  by  Professor  Parker  in 
his  lectures  on  Medical  Jurisprudence  in  Dartmouth  College: 
"  That  which  tends  to  prove  or  disprove  any  matter  in  question, 
or  to  influence  the  belief  respecting  it.  Belief  is  produced  by  the 
consideration  of  something  presented  to  the  mind.  The  matter 
thus  presented,  in  whatever  shape  it  may  come,  and  through 
whatever  material  organ  it  is  derived,  is  evidence." 

§  11.  Exhaustive  Analysis  of  Sir  James  Stephen. — ^From 
the  scholarly  attainments  and  judicial  reputation  of  /Sir  James 
Stephen  we  had  a  right  to  expect,  and  have  received,  definition, 
criticism  and  exegesis  upon  evidentiary  matters  that  in  many 
respects  exhaust  the  subject  and  leave  but  little  room  for  com- 
mentary or  demur.  From  the  introductory  chapter  of  his  cele- 
brated Digest  I  excerpt  the  following : 

"The  law  of  evidence  is  that  part  of  the  law  of  procedure 
which,  with  a  view  to  ascertain  individual  rights  and  liabilities 
in  particular  cases,  decides: 

"  I.  What  facts  may,  and  what  may  not,  be  proved  in  such 
cases; 

"  II.  Wliat  sort  of  evidence  must  be  given  of  a. fact  which  may 
be  proved; 

"III.  Bv  whom  and  in  what  manner  the  evidence  must  be 
produced  by  which  any  fact  is  to  be  proved. 

"  I.  The  facts  which  may  be  proved  are  facts  in  issue,  or  facts 
relevant  to  the  issue. 

"  Facts  in  issue  are  those  facts  upon  the  existence  of  which  the 
right  or  liability  to  be  ascertained  in  the  proceeding  depends. 

"Facts  relevant  to  the  Issue  are  facts  from  the  existence  of 
which  inferences  as  to  the  existence  of  the  facts  in  issue  may  be 
drawn. 

"A  fact  is  relevant  to  another  fact  when  the  existence  of  the 
one  can  be  shown  to  be  the  cause  or  one  of  the  causes,  or  the 
effect  or  one  of  the  effects,  of  the  existence  of  the  other,  or  when 
the  existence  of  the  one,  either  alone  or  together  ^dth  other  facts, 
renders  the  existence  of  the  other  highly  probable,  or  improbable, 
according  to  the  common  course  of  events. 

"  Four  classes  of  facts,  which  in  common  life  would  usually  be 
regarded  as  falling  within  this  definition  of  relevancy,  are  ex- 
cluded from  it  by  the  law  of  evidence  except  in  certain  cases: 


' 
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"  1.  Facts  similar  to,  but  not  specifically  connected  with,. each 
other.     {Res  inter  alios  actce,) 

"  2.  The  fact  that  a  person  not  called  as  a  \ritness  has  asserted 
the  existence  of  any  fact.     (Hearsay.) 

"  3.  The  fact  that  any  person  is  of  opinion  that  a  fact  exists. 
(Opinion.) 

*'  4.  The  fact  that  a  person's  character  is  such  as  to  render  con- 
duct imputed  to  him  probable  or  improbable.     (Character.) 

"  To  each  of  those  four  exclusive  rules  there  are,  however,  im- 
portant exceptions,  which  are  defined  by  the  law  of  evidence. 

"  II.  As  to  the  manner  in  which  a  fact  in  issue  or  relevant  fact 
must  be  proved. 

"  Some  facts  need  not  be  proved  at  all,  because  the  court  will 
take  judicial  notice  of  them,  if  they  are  relevant  to  the  issue. 

"Every  fact  which  requires  proof  must  be  proved  either  by 
■oral  or  by  documentary  evidence. 

"Every  fact,  except  (speaking  generally)  the  contents  of  a 
document,  must  be  proved  by  oral  evidence.  Oral  evidence  must 
in  every  case  be  direct;  that  is  to  say,  it  must  consist  of  an  asser- 
tion by  the  person  who  gives  it  that  he  directly  perceived  the 
fact  to  the  existence  of  which  he  testifies. 

"  Documentisiry  evidence  is  either  primary  or  secondary. 

"Primary  evidence  is  the  document  itself  produced  in  the 
court  for  inspection. 

''Secondary  evidence  varies  according  to  the  nature  of  the 
document.  In  the  case  of  private  documents  a  copy  of  the  docu- 
ment, or  an  oral  account  of  its  contents,  is  secondary  evidence. 
In  the  case  of  some  public  documents,  examined  or  certified 
copies,  or  exemplifications,  must  or  may  be  produced  in  the  ab- 
isence  of  the  documents  themselves. 

"  Whenever  any  public  or  private  transaction  has  been  reduced 
to  a  documentary  form,  the  document  in  which  it  is  recorded  be- 
comes exclusive  evidence  of  that  transaction,  and  its  contents 
cannot,  except  in  certain  cases  expressly  defined,  be  varied  by 
oral  evidence,  though  secondary  evidence  may  be  given  of  the 
contents  of  the  document. 

"  III.  As  to  the  person  by  whom,  and  the  manner  in  which, 
the  proof  of  a  particular  fact  must  be  made. 

"  When  a  fact  is  to  be  proved,  evidence  must  be  given  of  it  by 
the  person  upon  whom  the  burden  of  proving  it  is  imposed. 
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either  by  the  nature  of  the  issue  or  by  any  legal  presumption, 
unless  the  fact  is  one  which  the  party  is  estopped  from  proving 
by  his  own  representations,  or  by  his  conduct,  or  by  his  relation 
to  the  opposite  party. 

"  The  witnesses  by  whom  a  fact  is  to  be  proved  must  be  com- 
petent. With  very  few  exceptions  everyone  is  now  a  competent 
witness  in  all  cases.  Competent  witnesses,  however,  are  not  in 
all  cases  compelled  or  even  permitted  to  testify. 

"  The  evidence  must  be  given  upon  oath,  or,  in  certain  excepted 
cases,  without  oath.  The  witnesses  must  be  first  examined  in 
chief,  then  cross-examined,  and  then  re-examined.  Their  credit 
may  be  tested  in  certain  ways,  and  the  answers  which  they  give 
to  questions  affecting  their  credit  may  be  contradicted  in  certain 
cases  and  not  in  others. 

"  This  brief  statement  will  show  what  I  regard  as  constituting 
the  law  of  evidence  properly  so  called." 

§  12.  A  Definition  ft*om  Wait's  Law  and  Practice.— Tliat 

which  is  legally  offered  by  the  litigant  parties  to  induce  a  jury  to 
decide  for  or  against  the  party  alleging  such  facts,  as  contradis- 
tinguished from  all  comment  and  argument  on  the  subject,  falls- 
within  the  description  of  evidence.  When  such  evidence  is  suffi- 
cient to  produce  a  conviction  of  the  truth  of  the  fact  to  be  estab- 
lished, it  amounts  to  proof.  But  the  parties  to  an  action  are  not 
permitted  to  adduce  every  description  of  evidence  which,  accord- 
ing to  their  own  notions,  may  be  supposed  to  elucidate  the  matter 
in  dispute;  if  such  a  latitude  were  permitted,  evidence  might 
frequently  be  brought  forward  which  would  lead  rather  to  error 
than  to  truth,  the  attention  of  the  court  or  jury  might  be 
diverted  by  the  introduction  of  irrelevant  or  immaterial  evidence, 
and  the  investigation  extended  to  a  most  inconvenient  length. 
In  order  to  guard  against  these  evils,  the  law  has  provided  cer- 
tain rules  for  limiting  and  regulating  the  admissibility  of  evi- 
dence. Some  of  these  rules  are  statutory  enactments,  but  the 
great  majority  of  them  are  judicial  decisions,  which  are  founded 
upon  convenience  and  the  promotion  of  justice.  3  Wait,  Law 
and  Pr.  (5th  ed.  1885)  374. 

§  13.  Wharton's  Definition.— Dr.  Wharton  says  (§  3):  "Evi- 
dence includes  the  reproduction  before  the  determining  tribunal,, 
of  the  admissions  of  the  parties,  and  of  facts  relevant  to  the  issue* 
Proof,  in  addition,  includes  presumptions  either  of  law  or  fact^ 
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and  citations  of  law.  See  Harvey  v.  Smithy  17  Ind.  272.  Proof, 
in  this  sense,  comprehends  all  the  grounds  on  which  rests  assent 
to  the  tmth  of  a  specific  proposition.  Evidence,  on  the  other 
hand,  is  adduced  only  by  the  parties,  through  witnesses,  docu- 
ments or  inspection;  proof  may  be  adduced  by  counsel  in  argu- 
ment, or  by  the  judge  in  summing  up  a  case." 

§  14.  The  Statutory  Definition  of  the  California  Code  of 
Civil  Procedure. — The  California  Code  of  Civil  Procedure,  as 
adopted  in  1877,  contains  a  classification  of  the  rules  of  evidence 
and  a  series  of  definitions  thereunder  that  embody  the  accumu- 
lated experience  of  nearly  thirty  years'  practice  under  the  re- 
formed procedure.  Sections  1823-1839  express  and  typify  the 
judicial  sentiment  of  the  American  judiciary  upon  the  subject 
matter  of  which  they  treat,  and  illustrate  the  dominant  view  that 
long  experience  and  actual  practical  application  have  both  sug- 
gested and  enforced.  While  it  is  not  claimed  that  these  Code 
provisions  possess  any  extraterritorial  force,  still  the  substantial 
unanimity  with  which  they  have  been  adopted  in  many  of  the 
Western  States,  together  with  their  obvious  merit  and  concise- 
ness, are  sufficient  excuse  for  their  reproduction  in  this  instance. 
After  an  exhaustive  survey  of  the  entire  subject  in  so  far  as  it 
relates  to  the  classification  and  definition  of  the  various  grades  of 
evidence,  it  is  safe  to  affirm  that  no  tabulation  is  more  expressive 
or  complete,  and  none  attempts  the  least  approach  to  these  enact- 
ments, either  in  precision  or  conciseness.  I  append  the  various 
provisions  in  extenw^  and  affirm  their  wide  acceptation  and 
indorsement  by  eminent  authority. 

a.  Evidence. — Sec.  1823.  Judicial  evidence  is  the  means, 
sanctioned  by  law,  of  ascertaining  in  a  judicial  proceeding  the 
truth  respecting  a  question  of  fact. 

b.  Proof. — Sec.  1824.  Proof  is  the  effect  of  evidence,  the 
establishment  of  a  fact  by  evidence. 

c.  Law  of  ETidence. — Sec.  1825.  The  law  of  evidence,  which 
is  the  subject  of  this  part  of  the  Code,  is  a  collection  of  general 
rules  established  by  law, — 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which 

are  disputable  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 
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4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining,  in  certain  cases,  the  value  and  eflfect  of 

evidence. 

d.  Degree  of  Certainty  Reqinired  to  Establish  Facts. — Sec. 
1826.  The  law  does  not  require  demonstration ;  that  is,  such  a 
degree  of  proof  as,  excluding  possibility  of  error,  produces  abso- 
lute certainty;  because  such  proof  is  rarely  possible.  Moral  cer- 
tainty only  is  required,  or  that  degree  of  proof  which  produces 
■conviction  in  an  unprejudiced  mind. 

e.  Four  Kinds  of  Evidence. — Sec.  1827.  There  are  four 
kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 
8.  Writings; 

4.  Other  material  objects  presented  to  the  senpcs. 

f.  Degrees  of  Evidence. — Sec.  1828.  There  are  several  de- 
grees of  evidence : 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable  and  con- 

clusive. 

g.  Primary  Evidence. — Sec.  1829.  Primary  evidence  is  that 
kind  of  evidence  which,  under  every  possible  circumstance, 
affords  the  greatest  certainty  of  the  fact  in  question.  Thus,  a 
written  instrument  is  itself  the  best  possible  evidence  of  its  exist- 
ence and  contents. 

h.  Secondary  Evidence. — Sec.  18f30.  Secondary  evidence  is 
that  which  is  mferior  to  primary.  Thus,  a  copy  of  an  instru- 
ment, or  oral  evidence  of  its  contents,  is  secondary  evidence  of 
the  instrument  and  contents. 

i.  Direct  Evidence. — Sec.  1831.  Direct  evidence  is  that 
which  proves  the  fact  in  dispute,  directly,  witliout  an  inference 
or  presumption,  and  which  hi  itself,  if  true,  conclusively  estab- 
lishes that  fact.  For  example:  If  the  fact  in  dispute  be  an 
agreement,  the  evidence  of  a  witness  who  was  j^resent  and  wit- 
nessed the  making  of  it  is  direct. 

j.  Indirect  Evidence.— Sec.  1832.  Indirect  evidence  is  that 
which  tends  to  establish  the  fact  in  dispute  by  proving  another, 
and  which,  though  true,  does  not  of  itself  conclusively  establish 
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that  fact,  but  which  affords  an  inference  or  presumption  of  its 
■existence.  For  example:  A  witness  proves  an  admission  of  the 
party  to  the  fact  in  dispute;  this  proves  a  fact,  from  which  the 
fact  in  dispute  is  inferred. 

k.  Prima  Faeie  Evidence. — Sec.  lvS33.  Prima  facie  evidence 
18  that  which  suffices  for  the  proof  of  a  particular  fact,  until  con- 
tradicted and  overcome  by  other  evidence.  For  example:  The 
<;ertificate  of  a  recording  officer  is  prima  facie  evidence  of  a  rec- 
ord, but  it  may  af terwaixi  be  rejected  upon  proof  that  there  is  no 
«uch  record. 

1.  Partial  Evidence. — Sec.  1834.  Partial  evidence  is  that 
which  goes  to  establish  a  detached  fact,  in  a  series  tending  to  the 
fact  in  dispute.  It  may  be  received,  subject  to  be  rejected  as 
incompetent,  unless  connected  with  the  fact  in  dispute  by  proof 
-of  other  facts.  For  example:  On  an  issue  of  title  to  real  prop- 
erty, evidence  of  the  continued  possession  of  a  remote  occupant 
is  partial,  for  it  is  of  a  detached  fact,  which  may  or  may  not  be 
afterwards  connected  with  the  fact  in  dispute. 

m.  Satisfactory  Evidence. —  Sec.  1835.  That  evidence  is 
deemed  satisfactory  which  ordinarily  produces  moral  certainty  or 
conviction  in  an  unprejudiced  mind.  Such  evidence  alone  will 
justify  a  verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

n.  Indispensable  Evidence. — Sec.  1830.  Indispensa])le  evi- 
dence is  that  without  which  a  particular  fact  cannot  be  proved. 

o.  Conclusive  Evidence. — Sec.  1837.  Conclusive  or  unan- 
swerable evidence  is  that  which  the  law  does  not  permit  to  be 
-contradicted.  For  example:  The  record  of  a  court  of  compe- 
tent jurisdiction  cannot  be  contradicted  by  the  parties  to  it. 

p.  Cumulative  Evidence. — Sec.  1838.  Cumulative  evidence 
is  additional  evidence  of  the  same  character  to  the  same  point. 

q.  Corroborative  Evidence.— Sec.  1839.  Corroborative  evi- 
dence is  additional  evidence  of  a  different  character  to  the  same 
point. 

§  15.  Further  Definitions  of  Cumulative  Evidence.— Cumu- 
lative evidence  has  been  defined  as  evidence  of  the  same  kind  to 
the  same  point.  Par'ker  v.  Hardy ^  24  Pick.  248  (1837),  Mor- 
ton, J. 

"According  to  my  understanding  of  cumulative  evidence,  it 
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means  additional  evidence  to  support  the  same  point,  and  which 
is  of  the  same  character  with  evidence  ab'eady  produced."  Ch.  J. 
Savage,  in  Peopk  v.  ]!f'ew  York  Super.  Ct  10  Wend.  285  (1833). 

Evidence  which  simply  repeats,  in  substance  and  effect,  or  adds 
to,  what  has  been  testified  to.  ParshaU  v.  KUnck^  43  Barb. 
212  (1864),  E.  D.  Smith,  J. 

Evidence  which  merely  multiplies  witnesses  to  a  fact  before  in- 
vestigated, or  only  adds  other  circumstances  of  the  same  general 
character.  Waller  v.  Graves,  20  Conn.  310,  311  (1860).  See 
also  Olmatead  v.  HiU,  2  Ark.  353;  Glidden  v.  Durdap^  28  Me. 
383:  Fleming  v.  HoUenhack^  7  Barb.  278;  Anderson,  Law  Diet, 
p.  422. 


CHAPTER  11. 

JUDICIAL  NOTICE. 

§  16.  Present  Attitude  of  Judicial  Authority  upon  This  Subject  as 
Defined  by  Chief  Judge  Hxmt. 

17.  Definition  by  Sir  James  Stephen, 

18.  Definition  by  Chief  Justice  Taney  in  a  Celebrated  Case, 

19.  View  of  the  Subject  by  United  States  Courts.     • 

20.  View  of  the  Subject  by  State  Cowts. 

tt.  Jurisdiction  and  Authority  of  Courts. 

b.  Terms  of  Courts. 

c.  Court  Procecdirigs. 

d.  Court  Records. 

21.  Time  in  Its  Relations  to  Judicial  Notice. 

a.  Facts  Stated  in  the  Almanac. 

b.  Tlie  Course  of  Nature. 

2*^.    Place  in  Its  Relations  to  Judicial  Notice. 

23.  Corporations  and  Corj)orate  Officials. 

a.  Private  Corporations. 

b.  Public  Corporations. 

c.  Public  Officers. 

24.  Circumstances  i7i  Their  Relations  to  Judicial  Notice. 

ji.  Civil  Divisions  of  the  State. 

b.  Subdivisions  of  the  Fractional  Totvnships. 

c.  Electio7is  and  Changes  in  Office. 

d.  Matters  of  General  Knowledge  and  Experience. 

e.  Matters  of  History. 

f.  Geographical  and  Topographical  Facts. 

g.  Population. 

h.  Facts  in  Relation  to  the  Industrial  Arts  and  Sciences. 

i.  Matters  of  Science  or  Art. 

].  Supreme  Lato  of  the  Land. 

k.  Congressional  Acts. 

1.  General  Laiv. 

m.  Usages  and  Customs. 

n.  Public  Laws  of  the  State. 

o.  Special  Legislation. 

p.  Legislative  Journals. 
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q.  Municipal  Ordinances, 
r.  Seul  of  the  State. 
8.  Foreign  Laws, 
t.  Laws  of  a  Sister  State. 
u.  Records  of  a  Sister  State, 
V.  Facts  in  Relation  to  the  Circulating  Medium. 
w.  Meaning  of  Words  and  Phrases, 
25.  Rules  Applicabh  in  Particular  States, 

a.  Alabama. 

b.  Arkansas, 

c.  California, 

d.  District  of  Columbia, 

e.  Illinois, 

f.  Indiana, 

g.  Iowa, 

h.  Kansas, 
i.  Kentuckif, 
j.  Louisiana, 
k.  Mississippi, 
1.  Missouri, 
m,  North  Carolina. 
n.   I'ennessee, 
o,   Texas, 
p.    Wisconsin. 
2G.  Recent  Utterances  of  the  State  and  Federal  Courts  on  the  Sub- 

ject, 
27.  Manifest  Defects  of  Ang  Tabulation  of  the  Topics  Embraced 
ivitJiin  Tfiis  Subject, 

§  16.  Present  Attitude  of  Judicial  Authority  upon  Thia 
Subject  as  Defined  by  Chief  Judge  Hunt. — The  present  attitude 
of  judicial  authority  upon  this  important  topic  of  the  law  of  evi- 
dence is  indicated  in  a  sententious  utterance  of  the  New  York 
Court  of  Appeals  in  an  opinion  by  Chief  Judge  Hunt.  It  is  an 
epitome  of  the  legal  sentiment  of  this  country,  and  through  its 
logical  inferences  and  implications  it  can  be  made  to  embrace 
every  rule  pertinent  to  this  discussion.  After  an  interesting 
resmue  of  the  authorities  implicated  with  this  question,  his  honor 
summarizes  the  conclusion  in  the  following  terms:  "In  fine, 
courts  will  generally  take  notice  of  whatever  ought  to  be  general- 
ly known  within  the  limits  of  their  jurisdiction,  and  where  the 
memory  of  the  judge  is  at  fault,  he  may  resort  to  such  documents 
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of  reference  as  may  be  at  hand  and  he  may  deem  worthy  of  con- 
fidence."   Swvrmerton  v.  Cohimbicm  Ins,  Co.  37  N.  T.  174. 

§  17.  Definition  by  Sir  James  Stephen. — Si/r  James  Stephen 
<ay8talized  the  wealth  of  English  adjudication  npon  this  subject  in 
art.  59  of  his  Digest.  The  expression  seems  somewhat  involved 
when  contrasted  with  the  singular  lucidity  of  the  paragraph  above 
quoted;  still  it  is  a  safe  embodiment  of  the  existing  law  and  well 
merits  reproduction  in  our  text:  "  No  evidence  of  any  fact  of 
which  the  court  will  take  judicial  notice  need  be  given  by  the 
party  alleging  its  existence,  but  the  judge,  upon  being  called  upon 
to  take  judicial  notice  thereof,  may,  if  he  is  unacquainted  with 
such  fact,  refer  to  any  person  or  document  or  book  of  reference 
for  his  satisfaction,  in  relation  thereto,  or  may  refuse  to  take  judi- 
<nal  notice  thereof  unless  and  imtil  the  party  calling  on  him  to 
take  such  notice  produces  any  such  document  or  book  of  refer- 
ence." 

§  18.  Definition  by  Chief  Justice  Taney  in  a  Celebrated 
Case. — The  Supreme  Court  of  the  United  States  has  given  expres- 
sion to  similar  views,  and  the  opinion  of  Chief  Justice  Taney,  in 
B<mk  of  Augusta  v.  Ea/rle,  38  U.  S.  13  Pet.  519,  10  L.  ed.  274, 
should  be  consulted  for  further  elucidation.  The  tenor  and  trend 
of  judicial  comment  is  sufficiently  indicated  in  the  somewhat 
extended  r^um6  of  the  topic  this  chapter  attempts,  and  it  may  be 
affirmed  as  an  indisputable  proposition  that  both  the  state  and 
federal  courts  are  in  entire  accprd  as  regards  the  salient  features 
of  the  rules  that  now  obtain  in  reference  to  this  subject. 

§  19.  Tiew  of  the  Subject  by  United  States  Courts.— United 
States  courts  will  take  judicial  notice  of  the  public  statutes  of  the 
several  States  {El/voood  v.  Flcrnnigcm^  104  U.  S.  562,  26  L.  ed. 
842);  of  the  laws  of  every  State  and  Territory  in  the  United 
States.  Breed  v.  Northern  Pac.  R.  Co.  35  Fed.  Eep.  642. 
They,  as  well  as  the  supreme  court  on  appeal  or  error  from  that 
court,  take  judicial  notice  of  the  laws  of  every  State  of  the 
Union.  Fourth  Nat.  Bank  of  New  YorTc  v.  Fram^Tdyn^  120  U. 
S.  747,  80  L.  ed.  825;  Smger  Mfg.  Co.  v.  BermeU^  28  W.  Va.  16. 

Although  the  supreme  court,  in  the  exercise  of  its  appellate 
jurisdiction  from  the  lower  courts  of  the  United  States,  takes 
judicial  notice  of  the  laws  of  all  the  States,  yet,  upon  error  to  the 
highest  court  of  a  State,  it  takes  judicial  notice  of  the  laws  of 
that  State  only — ^the  laws  of  the  other  States  being  known  to  the 
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court  below  only  as  facts  to  be  proved  as  sach.  Hamley  v.  Don- 
ogh/ae^  116  U,  S.  1,  29  L.  ed.  535;  Rencmd  v.  Abbott^  116  TJ.  S- 
277,  29  L.  ed.  629.  It  will  not  take  judicial  notice  of  the  laws  of 
another  State,  unless  the  courts  of  the  State  from  which  the 
case  is  brought  up  do  so.    Ihid. 

The  supreme  court  will  take  judicial  notice  of  Legislatiye  Acts 
establishing  a  territorial  government.  Brown  v.  Colorado^  106 
TT.  S.  95,  27  L.  ed.  132. 

The  Supreme  Court  of  the  United  States  will  take  judicial  no- 
tice of  the  persons  who  preside  over  the  Patent  Office.  York  cb 
M.  Z.  R.  Co.  V.  Wmcma,  68  TJ.  S.  17  How.  80, 15  L.  ed.  27. 

It  notices  judicially  state  laws  defining  the  limits  of  a  city,  but 
not  on  a  demurrer.  Oriffmg  v.  Oibh^  67  TJ.  S.  2  Black,  519, 17 
L.  ed.  353. 

The  United  States  circuit  courts  ^nSl  take  judicial  notice  of  the 
laws  of  the  several  States,  applicable  to  causes  depending  before 
them.  Merrill  v.  DwwBon^  1  Hemp.  563;  Jone%  v.  Hay%^  4r 
McLean,  521;  Jasper  v.  Porter^  2  McLean,  579.  They  will  take 
judicial  notice  of  the  authority  given  by  a  general  and  public  Act 
of  the  Legislature  of  a  State.  Smith  v.  TaUa^poosa  Cov/rvty^  2 
Woods,  574;  BuUer  v.  Robmson^  75  Mo.  192. 

§  20.  Yiew  of  the  Subject  by  State  Courts. 

a.  Jul*isdiction  and  Authority  of  Courts* — Courts  will  take 
judicial  notice  that  tribunals  are  established  in  the  several  States 
for  the  adjudication  of  controversies  and  the  ascertainment  ol 
rights.    Dozier  v.  Joyce^  8  Port.  (Ala.)  803. 

The  court  will  take  judicial  cognizance  of  the  external  bound- 
ary lines  of  its  jurisdiction,  and  that  a  crime  conmiitted  at  a 
place  on  an  Indian  reservation  within  such  boundary  lines  is 
within  the  jurisdiction  of  the  court  ( United  States  v.  Bra/oe  Beanr^ 
3  Dak.  34);  of  the  decision  of  the  court  in  fixing  the  boundaries 
of  counties  {Caah  v.  Sta;te^  10  Humph.  Ill);  that  a  court  is  a 
court  of  record.    Morse  v.  Hewett^  28  Mich.  481. 

The  court  will  take  judicial  notice  of  who  are  its  officers  {Nor- 
veil  V.  MoHenryj  1  Mich.  227;  Dyer  v.  Zast^  51  lU.  179);  of 
who  is  its  clerk  {Harwmamm,  v.  Mvnk^  99  Ind.  279);  but  not  those 
of  other  courts.  Morse  v.  Hewett^  28  Mich.  481;  JSTorvdl  v. 
McRenry,  1  Mich.  227. 

It  will  take  judicial  notice  of  all  persons  who  have  been 
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duly  appointed  deputies  by  its  clerk,  where  such  appointments 
must  b^Tproved  by  the  court  {State  v.  Ba/rrett^  40  Minn.  65); 
and  of  signatures  of  its  officers  as  such  {Alderson  v,  JBeUy  9 
Cal.  315);  that  a  person  present  in  the  grand  jury  room  was  a 
-duly  appointed  assistant  United  States  district  attorney.  People 
T.  Lymam^  3  Utah,  80. 

Territorial  courts  are  bound  to  know  the  officers,  and  enforce 
the  judgments,  of  United  States  courts.  Buford  v.  Hickmcm^ 
1  Hemp.  232. 

The  appellate  courts  should  take  notice  of  the  inferior  courts, 
and  who  are  their  judges  {Tucker  v.  State^  11  Md.  322;  Expo/vte 
Peterson^  33  Ala.  74;  KUpatrick  v.  Com.  31  Pa.  198);  of  the 
jurisdiction  of  the  county  court.  Meshke  v.  Van  Doren^  16  Wis. 
519. 

Courts  must  take  judicial  notice  of  their  authority.  PlaMer  v. 
Elkha/rt  C(ywniy,  1  West.  Eep.  246, 103  Ind.  360. 

The  California  Supreme  Court  takes  judicial  notice  of  the  rules 
of  the  district  courts.     Cutter  v.  Caruthers^  48  Cal.  178. 

When  the  official  acts  of  a  justice  of  the  peace  are  offered  in 
•evidence  in  a  county  other  than  that  where  he  resides,  the  offi- 
"cial  character  of  the  justice  must  be  certified  by  the  proper  officer. 
CJiambers  v.  People^  5  HI.  351. 

b.  Terms  of  Courts. — The  Supreme  Court  of  a  State  should 
take  notice  of  the  time  prescribed  by  law  for  holding  the  terms 
of  the  various  courts  of  the  State.  Lindsay  v.  WiUiams^  17  Ala. 
229;  State  v.  Hammet^  7  Ark.  492;  Morgan  v.  Staie^  12  Ind. 
448;  GiUihmd  v.  Sellers,  2  Ohio  St.  223;  Pugh  v.  State,  2  Head, 
227;  BucTdn^house  v.  Gregg,  19  Ind.  401;  Williams  v.  Huhhard, 
1  Mich.  446. 

It  should  take  notice  of  what  is  the  twentieth  judicial  day  of 
the  court  below  next  succeeding  a  certain  other  day  {Lewis  v. 
Wintrode^^Q  Ind.  13);  that  the  date  on  which  a  judgment  by 
default  was  recorded  was  not  a  day  of  a  term  such  that  the  same 
was  not  prematurely  rendered  {Bethune  v.  Hale,  45  Ala.  522); 
of  the  history  of  a  country  as  to  the  times  of  holding  courts,  and 
as  to  the  seat  of  justice  {Ross  v.  Austill,  2  Cal.  183);  of  the  dif- 
ferent terms  of  a  circuit  court  of  a  county  {Donnam,  v.  State,  56 
Ind.  454),  and  of  their  duration  {Spencer  v.  Curtis,  57  Ind.  221); 
of  the  commencement  and  duration  of  the  term  of  the  circuit 
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court,  and  of  the  coincidence  of  the  davs  of  the  week  and  montb 
{Eodgers  v.  State^  50  Ala.  102);  that  the  circuit  court  should  not 
have  been  in  session  so  as  to  find  an  indictment  at  the  time  stated 
{McGinnis  v.  State^  24  Ind.  500);  that  terms  of  the  district  court, 
were  held  at  the  times  prescribed  by  law.  Davidson  v.  PeticolaSy 
34  Tex.  27. 

c.  Court  Proceedings. — Courts  will  take  judicial  notice  of  all 
prior  proceedings  in  the  case  {State  v.  Bowen^  16  Kan.  475);. 
that  the  case  before  the  court  had  connection  with  one  formerly 
decided  by  it  {Ba/riks  v.  Burnam^  61  Mo.  76);  of  the  existence 
before  the  court  of  a  prosecution  for  crime  against  one  called  as- 
juror  {State  v.  Jacksim^  35  La.  Ann.  769);  of  a  judgment  of  the 
supreme  court  {Minor  v.  Stone^  1  La.  Ann.  283);  of  the  fact  that 
a  former  adjudication  has  been  reversed.  Poole  v.  Seney^  70  Iowa,. 
276. 

On  a  second  appeal  the  court  will  judicially  know  what  attor- 
neys have  appeared  in  the  cause.    Symmes  v.  Major^  21  Ind.  443.. 

The  appellate  court  will  take  judicial  notice  of  the  date  of  the 
making  of  an  order  made  at  a  subsequent  term  of  the  court, 
although  this  last  does  not  appear  upon  the  record.  Fredericks 
V.  Davisj  6  Mont.  460. 

State  courts  cannot,  however,  take  judicial  notice  of  proceed- 
ings pending  in  federal  courts  (  VassauU  v.  Seitz^  31  Cal.  225;. 
Haber  v.  Klauherg^  3  Mo.  App.  342);  as,  that  proceedings  in  bank- 
ruptcy had  been  instituted  pending  suit.  Fsterhrook  S.  -P.  M/'y.. 
Co.  V.  Ahem,  30  N.  J.  Eq.  341. 

Courts  cannot  take  judicial  notice  of  their  own  motion  of  the 
pendency  of  another  action  before  them  {Lake  Merced  Water 
Go.  V.  Cowles,  31  Cal.  215);  nor  of  the  fact  that  an  affidavit  of  a 
party  had  been  admitted  in  another  cause,  to  which  he  was  not  a 
party  {Baker  v.  Mygatt,  14  Iowa,  131);  nor  of  a  conviction  or 
nol.  proa.  {State  v.  Edwa/rds,  19  Mo.  674);  nor  that  a  will  was 
revoked  pending  other  proceedings.  Dam^iel  v.  Bellamy^  91  N^ 
C.  78. 

Whether  an  appellate  court  will  take  judicial  notice  of  the  rules 
of  the  inferior  courts,  see  Contee  v.  Pratt,  9  Md.  67;  Cherry  v^ 
Baker,  17  Md.  75;  ScoU  v.  ScoU,  17  Md.  78. 

The  facts  left  in  issue,  being  facts  of  which  the  court  could  take- 
judicial  notice,  are  deemed  part  of  the  pleadings  and  not  matter 
for  evidence.    Kendall  v.  San  Juan  S.  Min.  Co.  9  Colo.  349. 
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The  court  will  take  judicial  notice  of  the  city  charter  provision 
in  relation  to  jurors.  HUdreth  v.  Troy^  2  Cent.  Eep.  273,  101 
K  Y.  234. 

d.  Court  Records. — A  court  takes  judicial  notice  of  its  own 
records  {Taylor  v.  Adam^  2  West.  Eep.  827,  116  HI.  570;  Lam- 
heth  V.  Sentelly  38  La.  Ann.  691;  National  Bank  of  MonticeUo  v. 
Bryant,  13  Bush,  419;  Bohinson  v.  Brown,  82  111.  279;  Plotter 
V.  Elkhart  County,  1  West.  Rep.  246,  103  Ind.  360);  of  its  own 
record  and  proceedings  upon  the  former  writ  of  error  {Brucker 
V.  State,  19  Wis.  539),  but  not  of  the  record  in  another  case 
(People  V.  De  La  Gxierra,  24  Cal.  73) ;  of  its  own  judgment  in  a 
suit  which  was  virtually  a  portion  of  the  same  record  {Farra/r  v. 
Bates,  55  Tex.  193);  of  the  genuineness  of  its  own  records  and 
of  the  signatures  of  its  own  officers.  Sta/te  v.  Postlewait,  14 
Iowa,  446;  State  v.  Schilling,  14  Iowa,  455. 

The  minutes  of  a  court  are  in  the  nature  of  a  citation,  and  need 
not  be  offered  in  evidence,  as  they  prove  themselves.  State  v. 
Zasarus,  39  La.  Ann.  142. 

An  order  of  the  court  entered  upon  the  minutes  is  a  part  of  the 
record  of  the  case.    Pagett  v.  Curtis,  15  La.  Ann.  451. 

Courts  take  judicial  notice  of  the  seal  of  a  state  court  {De  So- 
try  V.  Be  Zaistre,  2  Har.  &  J.  191;  Mangun  v.  Webster,  7  Gill, 
78;  Com.  v.  Snowden,  1  Brewst.  218);  of  its  clerk's  indorsement 
of  date  of  filing  complaint.     Yell  v.  Layie,  41  Ark.  53. 

§  21.  Time  in  Its  Relations  to  Judicial  Notice. 

a.  Facts  Stated  in  the  Almanac. — Courts  will  take  judicial 
notice  of  the  facts  stated  in  the  almanac  {Reed  v.  Wilson,  41  N.  J. 
L.  29);  of  days  of  the  week  as  shown  by  the  almanac  {AWinam,  v. 
Owen,  31  Ala.  167;  Sjprowl  v.  LoAJorence,  33  Ala.  674);  of  the 
days  of  the  week  on  which  particular  days  of  the  month  fall 
{Philadelphia,  W,  <&  B.  B,  Co,  v.  Zehman,  56  Md.  209);  that  a 
particular  date  falls  on  Sunday  {Mcintosh  v,  Lee,  57  Iowa,  356)^ 
and  that  it  is  a  non-judicial  day  {Ecker  v.  New  Windsor  First 
Nat.  Bank,  1  Cent.  Eep.  476,  64  Md.  292);  of  the  recurrence  of 
the  day  on  which  the  general  election  is  held.  JSUis  v.  Beddm, 
12  Kan.  306. 

Judicial  notice  will  be  taken  of  the  time  the  moon  rises  and 
sets  on  the  several  days  of  the  year  {Agar  v.  Tibbets,  46  Hun,  52), 
and  when  the  sun  rose  on  a  certain  day.  People  v.  Chee  Kee,  61 
CaL  404. 
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Courts  will  not  take  judicial  notice  of  the  time  of  the  creation 
of  new  counties  {Buckmgh^use  v.  Gregg^  19  Ind.  401);  nor  of 
the  time  of  holding  elections  in  another  State  {Taylor  v.  Henniey 
35  Barb.  272);  nor  that  driving  cattle  at  certain  seasons  renders 
them  liable  to  communicate  disease  {Bradford  v.  Floyd^  80  Mo. 
207);  nor  when  the  pasturing  season  closes.  0<y\)e  v.  Downer^  3 
New  Eng.  Kep.  463,  59  Vt  139;  Olwe  v.  StaUy  4  L.  K  A.  35, 
86  Ala.  88. 

b.  The  Course  of  Nature. — Courts  will  take  judicial  notice, 
from  time  of  ancestor's  death,  that  children  arrived  at  full  age 
before  suit  commenced.    Floyd  v.  Johnson^  2  Litt.  109. 

Courts  are  bound  to  notice  the  magnetic  variation  from  the 
true  meridian.     Bryam,  v.  BecJdey^  Litt.  Sel.  Cas.  91. 

They  will  take  notice  of  facts  of  unvarying  occurrence,  but  not 
of  the  vicissitudes  of  climate  or  of  the  seasons  {Dixon  v.  NichoUs^ 
39  111.  372);  of  the  course  of  the  seasons  and  of  husbandry  {Ros% 
V.  BosweUy  60  Ind.  235);  that  the  end  of  the  calendar  year  is  long 
after  the  season  for  gathering  a  crop  {Brown  v.  Anderson^  77 
Cal.  236);  the  succession  of  the  seasons,  as  in  relation  to  vegeta- 
bles and  animals  {Patterson  v.  ItCausland^  3  Bland,  Ch.  69);  of 
the  seasons  and  of  the  general  course  of  agriculture,  crops  ma- 
tured so  as  to  be  severed  {Floyd  v.  Ricka^  14  Ark.  286);  of  the 
fact  that  cotton  is  not  planted  until  after  the  month  of  January 
(  Wetzler  v.  Kelly ^  83  Ala.  440);  that  a  mortgage  made  in  Janu- 
ary, upon  a  cotton  crop,  is  upon  a  crop  not  yet  in  being  {Torrdin- 
son  V.  Greenjiddy  31  Ark.  557);  that  the  natural  watercourses  in 
the  State  have  all  decreased  in  volume,  and  many  of  them  have 
been  dried  up,  by  the  cultivation  and  clearing  of  the  country 
{HiUiker  v.  Colemcm^  73  Mich.  170);  of  the  navigability  of  the 
streams  {Neaderh/mser  v.  State,  28  Ind.  257);  that  the  capacity 
of  streams  to  float  logs  and  lumber  has  been  greatly  increased  by 
dams  {TewhsJywry  v.  Schulenberg,  41  Wis.  584);  that  the  tide  ebbs 
and  flows.     Whitney  v.  Gauche,  11  La,  Ann.  432. 

§  22.  Place  in  Its  Relations  to  Judicial  Notice. — ^The  court 
takes  judicial  notice  that  St.  Louis  and  Chicago  are  great  marts  of 
trade  for  stock  ( WJiite  v.  Ifissouri  Pac.  R.  Co,  2  West.  Rep.  154, 
19  Mo.  App.  400);  of  the  distance  between  well-known  cities  in  the 
United  States,  and  of  the  ordinary  speed  of  railway  trains  between 
the  same  {Pearce  v.  Lcmgfit,  101  Pa.  507,  47  Am.  Rep.  737);  and 
the  situation  of  a  foreign  town,  and  that  a  bar  exists  in  the  river, 
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which  vessels  cannot  cross  {The  Peterhoff^  Blatchf .  Prize  Cas.  463); 
of  the  fact  that  a  certain  country  joins  another,  and  that  there  are 
facilities  for  communication  by  railroad  and  telephone  between 
two  certain  places  {Evans  v.  KiZby^  81  Ga.  278);  of  the  distance 
of  a  place  from  the  seat  of  government  {Hoyi  v.  Russell^  117  U. 
S.  401,  29  L.  ed.  914);  of  the  result  of  an  election  on  the  ques- 
tion of  the  removal  of  a  county  seat  {Andreios  v.  Knox  Gount/y^ 
Suprs.  70  111.  65);  of  the  limits  of  the  county  and  of  the  fact  that 
the  place  proved  was  within  such  limits  {Indianapolis  <&  0.  R. 
Co,  v.  Case^  15  Ind.  42);  of  the  lines  of  counties  and  towns  em- 
braced therein  {Ham  v.  Ham^  39  Me.  263;  State  v.  Jackiaon^  39 
Me.  291;  Brown  v.  Elms^  10  Humph.  135);  of  the  county  in 
which  a  town  created  by  law  is  situated.  Martin  v.  Marti/n^  51 
Me.  366;  YanderwerTcer  v.  People^  5  "Wend.  530;  Iloffmam^  v. 
Staie^  12  Tex.  App.  406.     Compare  Clayton  v.  May^  67  Ga.  769. 

Proof  that  a  crime  was  committed  in  Chicago  is  proof  that  it 
was  committed  in  Cook  County,  judicial  notice  being  taken  that 
Chicago  is  in  Cook  County.  Sullivan  v.  People^  11  West.  Eep. 
566,  122  111.  385. 

Notice  will  be  taken  of  the  towns  existing  within  the  State 
{SankviUe  v.  Stute,  69  Wis.  178;  People  v.  Waller,  14  West.  Kep. 
435,  70  Mich.  237);  of  the  fact  that  a  town  in  Texas  is  situated  in 
a  county  of  which  it  is  the  county  seat.  Carson  v.  DaUon,  59 
Tex.  500. 

The  court  knows  judicially  that  there  is  a  town  of  the  County 
of  Wilkinson  named  Woodville,  and  that  there  is  but  one.  Mor- 
gan V.  State,  64  Miss.  511.  When  a  crime  is  committed  in  an 
incorporated  town,  the  court  will  notice  in  what  county  such  town 
is  situated.     State  v.  Reader ^  60  Iowa,  527. 

But  courts  will  not  take  judicial  notice  of  the  existence  of  a 
town  of  a  cetaiii  name  in  another  State  {Riggin  v.  CoUier,  6  Mo. 
568;  WhiUock  v.  Castro,  22  Tex.  108;  Woodward  v.  Chicago  <k 
N.  W.  R.  Co.  21  Wis.  309;  Richardson  v.  WiUiariis,  2  Port.  (Ala.) 
239);  that  a  certain  court-house  is  in  a  particular  county  (  Vivian 
V.  State,  16  Tex,  App.  262);  nor  whether  a  particular  locality  is 
within  a  county  {Boston  v.  State,  5  Tex.  App.  383);  nor  of  the 
local  situation  and  distances  of  places  in  a  county  {Goodwin  v. 
Appleton,  22  Me.  453;  State  v.  Qnaite,  3  West.  Eep.  275,  20  Mo. 
App.  405);  nor  that  a  particular  town  is  in  a  certain  county  {Clay- 
ton V.  May,  67  Ga.  769.     Contra,  if  the  fact  is  recognized  by 
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statute.  Hoffman  v.  State^  12  Tex.  App.  406;  Latham  v.  StaiSy 
19  Tex.  App.  306.  Contra^  as  to  a  city.  SchiUing  v.  Territory^ 
2  "Wash.  283);  or  as  to  the  locality  of  streets  and  avenues  and  their 
termini  and  the  number  of  houses  thereon  {People  v.  CaUaJw/riy  60 
How.  Pr.  372);  or  as  to  the  locality  of  a  justice's  office,  or  the 
number  of  a  certain  street  {AUen  v.  Scharringhavsen^  8  Mo.  App. 
229);  or  as  to  the  place  of  intersection  of  a  city  street  {Pennsyl- 
va/nia  Co.  v.  Frcma^  13  111.  App.  91);  or  that  a  certain  building 
in  a  city  is  situated  in  a  certain  ward  {Soha^ale  v.  Wasey^  14  West. 
Hep.  650,  70  Mich.  414);  or  as  to  city  plats  or  location  of  city 
lands  {Cicotte  v.  Anciavx,  53  Mich.  227);  or  as  to  direction  of 
streets  of  a  city.  BrecJcenridge  v.  Amerioan  Cent  Ins.  Co.  4 
"West.  Eep.  565,  87  Mo.  62;  Douglierty  v.  People^  14  West.  Eep. 
359,  124  111.  557. 

Where  land  was  shown  to  have  been  originally  included  within 
the  San  Jos6  military  reservation,  but  granted  by  the  Act  of  July 
1, 1870,  to  San  Francisco  in  trust,  and  afterwards  conveyed  to  a 
beneficiary,  the  court  will  not  take  judicial  notice  that  the  land 
was  not  within  such  reservation  {Palmer  v.  Galvin^  72  Cal.  183); 
nor  that  certain  land  is  not  subject  to  location.  Wilcox  v.  Jack- 
am,  109  HI.  261. 

§  23.    Corporations  and  Corporate  OflBcials. 

a.  Private  Corporations. — The  statute  incorporating  a  com- 
pany being  a  public  law,  the  court  is  bound  to  take  judicial  notice 
of  its  organization  and  existence.  Covington  Drawbridge  Co. 
y.  Sn&pherd,  61  U.  S.  20  How.  227, 15  L.  ed.  896;  CrawfordswUe 
i&  S.  W.  Tump.  Co.  V.  FUtclier,  1  West.  Eep.  247,  104  Ind.  97. 

An  Act  of  incorporation  containing  a  provision  that  it  shall  not 
be  considered  as  a  public  Act  must  be  noticed  without  being 
specially  pleaded,  as  would  be  necessary  if  the  Act  were  private. 
Beaty  v.  Knowler^  29  U.  S.  4  Pet.  152,  7  L.  ed.  813;  Cincinnati^ 
R.  (&  L  R.  Co.  V.  Cliffiyi^d,  13  West.  Eep.  384, 113  Ind.  460;  BuOer 
V.  RdbiTiBon^  75  Mo.  192. 

In  Iowa,  Maine  and  Massachusetts  judicial  notice  is  taken  of  all 
Acts  of  incorporation.  Durliarn  v.  Daniels^  2  G.  Greene,  518; 
Staie  V,  McAllister^  24  Me.  139;  Jones  v.  Fales^  4  Mass.  245. 

In  Alabama,  New  Jersey  and  North  Carolina'  charters  of  private 
corporations  are  not  judicially  noticed.  Moni-gomery  City  Council 
V.  Montgomery  <&  W.  PL  Pood  Co.  31  Ala.  76;  Perdicaris  v.  Tren- 
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ton  (hty  Bridge  Co.  29  N.  J.  L.  367;  Ca/rrow  v.  Washington  Toll 
Bridge  Go.  PhiU.  L.  118;  Drake  v.  FlewelUn,  33  Ala.  106. 

The  existence  of  corporations  created  in  other  States  will  not 
he  recognized  by  the  Ifevada  courts  (Stute  v.  McCuUough^  3  Nev. 
202);  otherwise  in  Michigan.     Ghcupnum  v.  CoVbyy  47  Mich.  46. 

Bank  charters  are  public  Acts,  and  it  is  the  duty  of  courts  to 
take  judicial  notice  of  them  {Davis  y.  Bank  of  Fulton^  31  Ga. 
*9;  Buell  v.  Wa/rner^  33  Yt.  570;  Bamk  of  Newberry  v.  Oreen- 
viUe  ds  C.  R.  Co.  9  Kich.  L.  495);  and  that  the  Ohio  Insurance 
•Company  was  by  public  law  a  bank  of  discount  and  deposit, 
Gordon  v.  Montgomery^  19  Ind.  110. 

Courts  will  take  judicial  notice  of  the  expiration  of  a  bank 
-cliarter  {Terry  v.  MerchaMs  <&  P.  Ba/nk^  66  Ga.  177);  of  the 
fact  that  a  corporation  is  authorized  by  an  Act  of  Congress  to 
build  and  maintain  a  bridge  over  navigable  waters  {Pennsylvania 
E.  Co.  V.  BaUimare  <&  JV.  T.  JR.  Co.  37  Fed.  Eep.  J29);  that  a 
Free  Mason  lodge  is  a  charitable  or  eleemosynary  body  {Burdine 
V.  Gramd  Lodge  of  Alahamay  37  Ala.  478);  that  a  raiboad  com- 
pany is  a  corporation  {Baltimore  cfe  0.  R.  Co.  v.  Shermam,^  30 
•Gratt.  602);  of  general  laws  concerning  the  incorporation  of  rail- 
ways. Heaston  v.  Cincinnati  <&  Ft.  W.  R.  Co.  16  Ind.  275;  Hall 
T.  Brown,  58  N.  H.  93. 

Special  charters  to  particular  railways  have  been  held  to  be 
public  (  Wright  v.  Sawkins^  28  Tex.  452),  and  private.  Ohio  <& 
I.  R.  Co.  V.  Ridge,  5  Blackf .  78;  Perry  v.  New  Orleans,  M.  <&  C 
R.  Co.  55  Ala.  413;  BUdreth  v.  Troy,  2  Cent.  Eep.  274,  101  N. 
Y.  234. 

Courts  will  take  judicial  notice  of  a  raiboad  charter,  published 
with  other  legislative  enactments  {BaU  v.  Brown,  58  N.  H.  93); 
-of  the  authority  of  a  raUroad  superintendent  to  receive  nor  refuse 
-cord  wood  {Sacalaris  v.  Eureka  <fe  P.  R.  Co.  18  Nev.  155);  of 
the  names  of  chartered  companies.    Jackson  v.  State,  72  Ga.  28. 

But  courts  will  not  judicially  notice  private  incorporation  Acts, 
z&  a  Toll-Bridge  Act  {Car row  v.  Washington  Toll-Bridge  Co. 
Phill.  L.  118);  nor  private  plank-road  corporations  {Danville  <& 
W.  L.  PI.  Road  Co.  v.  State,  16  Ind.  456.  See  Russell  v.  Bramr 
ham,  8  Blackf.  277);  nor  the  charter  of  a  railroad  company  {Perry 
V.  New  Orleams,  M.  <&  C.  R.  Co.  55  Ala.  413),  or  of  a  savings 
hank  {Mandere  v.  Bonsignore,  28  La.  Ann.  415);  nor  the  exist- 
ence of  ferries  {State  v.  Wise,  7  Ind.  645);  nor  city  ordinances 
{Apitz  V.  Missouri  Pac.  R.  Go.  17  Mo.  App.  419;  Wisdom  v. 
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Wabash,  St.  Z.  <&  P.  E.  Co.  1  West.  Eep.  447, 19  Mo.  App.  324); 
nor  that  a  bank  in  another  State  is  insolvent  {Ma/rket  Nai.  BamJc 
V.  Pacific  Nat  Bamk,  27  Hnn,  465);  nor  a  private  corporate 
seal.    lUinois  Cent  R.  Co.  v.  Johnson,  40  111.  35. 

b.  Public  Corporations. — Courts  will  take  judicial  notice  of 
the  charter  of  a  municipal  corporation  created  by  an  Act  declared 
to  be  public.  Worley  v.  Cohimhia,  4  West.  Kep.  343,  88  Mo, 
106;  FaunUeroy  v.  Hannibal,  1  Dill.  118. 

Courts  will  take  judicial  notice  of  the  charters  of  cities  or  the 
laws  under  which  they  are  incorporated  {Stier  v.  Oshaloosa,  41 
Iowa,  353);  of  the  incorporation  Act  of  a  city  or  town  {Hard  v. 
DecoToh,  43  Iowa,  313);  of  a  city  charter,  ^  a  public  Act,  and  of 
the  municipal  jurisdiction  and  powers  in  general  (See  Case  v. 
Mobile,  30  Ala.  538;  Payne  v.  Treadwell,  16  Cal.  220;  Terry  v. 
Milwaukee,  15  Wis.  490;  Alexander  v.  Milwaukee,  16  Wis.  247; 
State  V.  Shermam*,  42  Mo.  210.  But  see  Apitz  v.  Missouri  Pac^ 
R.  Co.  17  Mo.  App.  419;  Wisdom  v.  Wabash,  St.  L.  <&  P.  R.  Co. 
1  West.  Kep.  447,  19  Mo.  App.  324);  of  a  village  charter 
( Winooski  v.  Gokey,  49  Vt.  282);  of  the  Act  of  the  Legislature 
incorporating  the  town,  city  or  village,  and  of  the  county  within 
which  the  same  is  situated.    Beasley  v.  BecMey,  28  W.*  Va.  81. 

The  supreme  court  will  take  judicial  notice  of  the  fact  that  a. 
county  has  adopted  township  organization  (Rook  Isla/nd  Cov/nty 
V.  Steele,  31  111.  543);  that  a  certain  village  is  not  incorporated* 
French  v.  Barre,  2  New  Eng.  Rep.  807,  58  Vt.  567. 

Evidence  that  a  town  has  assumed  to  act  as  a  village  incorpora- 
tion is  sufficient  to  warrant  judicial  notice  of  the  change.  Doyle 
V.  Bradford,  90  111.  416.  See  Tilford  v.  Woodhury,  7  Humph. 
190;  State  v.  Murfreesboro,  11  Humph.  217;  Swain  v.  Comstocky 
18  Wis.  463.      . 

An  Act  relating  only  to  the  powers  of  a  single  municipal  cor- 
poration is  in  its  nature  public.  FaunUeroy  v.  Ham,nibal,  1  DilL 
118. 

Courts  will  take  judicial  notice  of  old  and  well-known  streets 
of  a  city  and  that  the  streets  of  a  city  are  public  highways  {State 
V.  Ruth,  14  Mo.  App.  226;  Whittaker  v.  Eighth  Ave.  R.  Co.  5- 
Robt.  650),  but  not  of  the  width  of  streets  or  sidewalks  {Porter  v. 
Waring,  69  N.  Y.  250);  of  the  powers  of  a  city  to  improve  streets- 
{Ma^y  V.  Titcombe,  19  Ind.  135);  of  the  duties  and  powers  of  the 
trustees  prescribed  by  general  law.  State  v.  Bohlcke  (Mo.)  4 
West.  Rep.  734. 
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But  courts  will  not  take  judicial  notice  of  the  incorporation  of 
towns  under  a  privilege  statute  {Temple  v.  State,  15  Tex.  App. 
304);  or  that  a  particular  town  has  incorporated  under  a  general 
law  {Hopkins  v.  Kan^cLs  City,  St,  J.  cfe  C.  B.  R.  Co.  79  Mo.  98); 
or  of  regulations  of  the  canal  board.  Palmer  v.  Aldridge,  16 
Barb.  131. 

c  Publie  Officers. — Courts  will  take  judicial  notice  of  the 
character  and  acts  of  the  collector  and  deputy  collector  of  the  in- 
ternal revenue.    Lerch  v.  Snyder,  2  Cent.  Rep.  538, 112  Pa.  161. 

Courts  will  take  judicial  notice  of  the  official  cliaracter  of  pub- 
lic officers  {Brackett  v.  People,  1  West.  Eep.  616,  115  111.  29);  of 
a  law  passed  to  enable  a  particular  officer  to  qualify  {State  v.  Ja/r- 
rett^  17  Md.  809);  of  the  official  character  of  an  alderman  {Fox  v. 
Com,  81*  Pa.  611);  of  a  construction  given  by  the  administrative 
department  of  the  State  to  statutes  iixing  the  compensation  of 
officers  {State  v.  Harrison,  116  Ind.  300);  if  necessary  to  support 
the  jurisdiction,  that  the  salary  of  the  office  exceeds  $100.  Mc- 
Kinney  v.  O'Connor,  26  Tex.  6. 

Courts  will  take  judicial  notice  of  the  civil  officers  in  the  coun- 
ties in  which  they  hold  their  sittings  {TheUmunn  v.  Burg,  73  IlL 
293;  Dyer  v.  Flint,  21  111.  80);  as  to  who  till  county  offices  with- 
in their  jurisdiction,  and  of  the  genuineness  of  their  signatures 
( Weiherbee  v.  Dunn,  32  Cal.  106;  Templeton  v.  Morgan,  16  La. 
Ann.  438);  and  of  those  of  such  deputies  as  the  law  authorizes 
{Himmelmmi  v.  Hoadley,  44  Cal.  215;  Soott  v.  Jackson,  12  La. 
Ann.  640);  but  not  of  one  who  may  hold  the  office  of  deputy 
sheriff  {Land  v.  Patteson,  Minor  (Ala.)  14;  State  Bank  v.  Cur- 
ran,  10  Ark.  142),  or  constable  {BrouxjKton  v.  Blackmmi,  1  N. 
Chip.  (Vt.)  109),  or  deputy  marshal.  Ward  v.  Henry,  19  Wis. 
76. 

Courts  take  judicial  notice  of  the  authority  and  signature  of  a 
constable  {Cannon  v.  Camm^i,  66  Tei.  682),  but  not  of  an  attor- 
ney {Masterson  v.  LeClaire,  4  Minn.  163);  of  the  appointment  or 
election  of  sheriffs  as  well  as  of  other  executive  and  administra- 
tive officera  {Thompson  v.  Haskell,  21  111.  215;  Alexander  v. 
Burnham,  18  Wis.  199;  Ingram  v.  State,  27  Ala.  17);  that  a  tax 
collector  duly  appointed  is  a  sheriff  under  the  Act  of  June  16,. 
1840  {Burnett  v.  Henderson,  21  Tex.  588);  of  the  time  at  which 
a  sheriff's  term  of  office  expired  {Ragland  v.  Wynn,  37  Ala.  32); 
that  the  trustee  of  the  civil,  is  also  tnistee  of  the  school,  township 
{Inglis  V.  State,  61  Lid.  212);  of  the  legal  time  for  the  sessions  of 
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boards  of  county  commissioners  {Collins  v.  State,  68  Ind.  5);  that 
•one  who  signs  as  "notary  public"  is  a  notary  for  the  county  {Stod- 
da/rd  v.  Slocm,  65  Iowa,  680);  of  the  notaiial  certificate  as  proof 
of  presentment  and  nonpayment  {Pierce  v.  Indseth,  106  U.  S. 
646,  27  L.  ed.  254);  of  a  notarial  seal  {The  Gallego,  30  Fed.  Eep. 
271);  that  a  certificate,  indorsed  on  the  bond  of  a  county  treasurer 
by  the  deputy  auditor-general  of  the  State,  was  so  indorsed  by  an 
•officer  of  the  State.    People  v.  Johr,  22  Mich.  461. 

Courts  take  judicial  notice  of  the  registers  of  counties  {Fancher 
T.  DeMontegre,  1  Head,  40);  and  this  embi-aces  sheriffs  and  mar- 
shals. 

The  court  will  take  judicial  notice  of  the  office  of  treasurer  of 
41  school  district  {State  v.  Dahl,  65  Wis.  510);  that  a  township 
trustee  acts  as  trustee  of  a  school  township.  State  v.  McDonald, 
Z  West.  Eep.  753,  106  Iiid.  233, 

The  circuit  court  will  take  cognizance  of  who  are  the  justices 
of  the  peace  for  the  county  in  which  it  is  held  {Chambers  v.  Pea- 
j)le,  5  111.  351;  Graham  v.  Anderson,  42  111.  514);  and  that,  by 
the  Constitution  and  laws  of  the  State,  the  terms  of  all  justices  of 
the  peace  terminate  on  a  certain  date.  Stubhs  v.  State,  63  Miss. 
437. 

Courts  do  not  take  judicial  notice  of  any  person  as  an  officer 
unless  enumerated  as  such  in  the  Code.  Alford  v.  State,  8  Tex. 
App.  545. 

The  court  does  not  judicially  know  that  the  prosecuting  attor- 
ney and  the  presiding  judge  are  the  same  persons.  Shropshire 
V.  State,  12  Ark.  190. 

An  appelLte  court  cannot  take  judicial  notice  of  the  value  of 
An  attorney's  services.     Pearson  v.  Darrington,  32  Ala.  227. 

§  24.  Circumstances  in  Their  Relations  to  Judicial  Notice. 

a.  Civil  Divisions  of  the  State. — Courts  take  judicial  notice  of 
the  civil  divisions  of  the  States,  such  as  counties,  towns,  cities  and 
incorporated  villages  {French  v.  Barre,  2  New  Eng.  Rep.  809,  58 
Vt.  567;  Hinckley  Y,  Beckwith,  23  Wis.  328;  Winnijyiseogee  Lake 
C  <&  W.  Mfg.  Co.  V.  Young,  40  N.  H.  420;  Goodwin  v.  Apple- 
ton,  22  Me.  453;  Dickenson  v.  Breeden,  30  111.  279;  State  v. 
Powers,  25  Conn.  48);  that  the  United  States  is  by  law,  for 
internal  revenue  purposes,  divided  into  collection  districts  with 
defined  geographical  boundaries  ( United  Stales  v.  Jackson,  104  XJ. 
S.  41,  26  L.  ed.  651);  that  the  State  of  Oregon  is  a  congressional 
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:and  judicial  district  of  the  United  States  (  United  States  v.  Johrv- 
^sofhj  2  Sawy.  482);  that  the  State  and  the  township  are  distinct 
organizations  {LaChrange  v.  Chajpman^  11  Mich.  499);  of  the 
names  of  the  townships  composing  a  county  ( United  States  Exp. 
Oo.  V.  Rush^  24  Ini  406);  that  there  is  but  one  township  of  a 
given  description  in  the  county  (Stoddard  v.  Sloan^  65  Iowa, 
680);  that  land  in  a  certain  township  is  in  a  certain  county 
i^Fogg  v.  HoUorrJ)^  64  Iowa,  621);  of  the  fact  that  a  certain  county 
<^nstitute8  a  judicial  district  {Com,  v.  Fitzpatrich^  1  L.  R.  A.  451, 
121  Pa.  109);  that  a  certain  judicial  district  is  within  and  for  a 
^certain  county,  though  it  comprises  only  a  portion  of  the  territory  of 
that  county  {People  v.  Edbinson^  17  Cal.  363);  that  a  road  district 
in  a  certain  county  is  within  the  State  {Humholdt  Co.  v.  Dinsinore^ 
75  CaL  604);  or  that  a  road  running  from  one  terminus  to  the 
other  is  located  wholly  in  such  county.  Steinmetz  v.  Versailles, 
<b  O.  Tump.  Co.  57  Ind.  457. 

b.  Sabdiyisions  of  the  Fractional  Townships. — But  courts 
will  not  take  judicial  notice  of  the  subdivisions  of  a  fmctional 
township  {StamheTTy  v.  Nelson^  Wright  (Ohio)  766);  nor  that  a 
<K>unty  has  adopted  township  organization.  State  v.  CUveland, 
80  Mo.  108. 

c.  Elections  and  Changes  la  Office. — Courts  take  judicial 
notice  of  the  day  of  holding  the  general  state  election  within  their 
respective  States  and  of  the  officers  to  be  then  elected  {Staie  v. 
MinnicJcj  15  Iowa,  123);  but  not  that  an  election  has  been  held 
under  a  Local  Option  Law.     Qrider  v.  Tally,  77  Ala.  422. 

Courts  of  the  United  States  will  take  judicial  notice  of  elections 
of  state  officers  held  at  the  same  time  as  the  election  of  the  repre- 
sentatives in  Congress  and  what  ballots  offered  at  such  election 
should  contain  ( United  States  v.  Morrissey,  32  Fed.  Eep.  147; 
Re  Coy,  31  Fed.  Rep.  794);  of  the  accession  of  a  new  governor 
{Hizer  v.  StaU,  12  Ind.  330;  State  v.  Williams,  5  Wis.  308), 
and  of  the  changes  made  in  the  executive  department  of  the 
government.     Limhey  v.  Atty-Gen.  33  Miss.  508. 

Courts  are  presumed  to  know  who  the  executive  may  be  at  any 
time  when  the  fact  may  be  called  in  question.  Dewees  v.  Col^ 
rado  Co.  32  Tex.  570. 

d.  Matters  of  General  Knowledge  and  Experience. — Courts 
take  judicial  notice  of  the  universal  usage  of  merchants  (  Willianis 
V.  WiUiamis,  Carthew,  269),  and  ordinarily  of  a  common-law  cus- 
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torn  {Morning  Star  v.  Cunningham^  9  West.  Rep.  59,  110  Ind. 
328);  for  they  ynW  not  pretend  to  be  more  ignorant  than  the  rest 
of  mankind.  Mann  v.  Burch^  25  111.  38.  See  Porter  v.  HHUy 
114  Mass.  106;  Oher  v.  Carson^  62  Mo.  209;  WiUon  v.  BauTnany 
80  HI.  493;  Ocean  Beach  Asso,  v.  Brinley^  34  N.  J.  Eq.  438;. 
Town^end  v.  Whitby^  5  Harr.  (Del.)  55. 

Judicial  notice  will  be  taken  of  whatever  ought  to  be  gener-^ 
ally  known  within  the  limits  of  the  court's  jurisdiction  {Hol/mes 
V.  Kring^  12  West.  Rep.  366,  93  Mo.  452);  as,  of  the  operations 
of  commercial  agencies  {Ilolmes  v.  Harrington^  3  West.  Rep. 
290,  20  Mo.  App.  661);  or  of  the  general  certainty  that  matter 
carried  through  the  mail  will,  in  spite  of  imperfection  in  the  ad- 
dress, reach  its  proper  destination  {Gamhle  v.  Central  B,  &  Bkg. 
Co,  80  Ga.  595);  that  generally  trains  running  upon  a  railroad  are- 
run  by  the  owners  of  the  road  {South  <&  Korth  Ala,  B,  Co.  v. 
Pilgreen^  62  Ala.  305;  Evan^ville  dc  C,  B,  Co.  v.  6mith,  65  Ind. 
92);  of  the  fact  that  two  railroads  touching  the  same  points  are 
parallel  and  competing  lines  {Gulf^  C  cfe  S,  F,  B,  Co,  v.  State^  1 
L.  R.  A.  849,  72  Tex.  404);  that  a  box  freight  car  standing  still 
at  a  highway  crossing  will  not  frighten  horses  of  ordinary  gentle- 
ness {Gllhcrt  V.  Flint  <&  P.  M.  B,  Co,  51  Mich.  488,  47  Am. 
Rep.  592);  that  alcohol  is  intoxicating  {Snider  v.  State^  81  Gra. 
753);  that  whiskey  is  an  intoxicating  liquor  {Eagan  v.  State^  53- 
Ind.  162;  Schlicht  v.  State^  56  Ind.  173);  that  distilled  spirits  are 
intoxicating  {Com,  v.  PecJcham^  2  Gray,  514;  Kla/re  v.  State^  43- 
Ind.  483);  that  blackberry  brandy  is  intoxicating  {Fenton  v.  State, 
100  Ind.  598);  that  lager  beer  is  a  malt  liquor  {Adler  v.  State^  55 
Ala.  16;  Watmn  v.  State,  55  Ala.  158;  State  v.  Goyette,  11  R.  I. 
592),  and  an  intoxicating  liquor.  Briffitt  v.  Stale,  58  Wis.  39. 
Centra^  Shaw  v.  State^  56  Ind.  188. 

Where  a  stone  wall  is  erected  within  3  feet,  8  inches,  of  a 
window,  judicial  notice  will  be  taken  that  it  will  diminish  the 
passage  of  air  and  light.  Ware  v.  Che  to,  10  Cent.  Rep.  675,  43 
K  J.Eq.  493. 

e.  Matters  of  History. — Courts  take  judicial  notice  of  trans- 
actions and  objects  which  form  a  part  of  tlie  history  and  geogra- 
phy of  the  country  {Hart  v.  Bodley,  Hardin  (Ky.)  98;  Bell  v* 
Bamet^  2  J.  J.  Marsh.  516);  of  matters  of  public  history  aflEecting 
the  whole  people  {Payne  v.  Treadwell,  16  Cal.  220),  or  the  times 
{Ashley  v.  Martin,  50  Ala.  537),  and  such  occurrences  aa  consti- 
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tnte  a  part  of  the  history  of  the  State.     Solmea  v.  Kring,  12 
West.  Kep.  364,  93  Mo.  452. 

Fremont's  public  career  in  California  in  1846--47  is  a  matter 
of  history.  DeCeUa  v.  United  States^  13  Ct.  01. 117.  Courts  will 
take  judicial  notice  of  the  existence  of  the  Civil  War  of  1861-65, 
and  of  the  facts  of  public  history  connected  with  its  origin  and 
progress  {Cuyler  v.  FerriU^  1  Abb.  TJ.  S.  169);  that  the  late  Civil 
War  or  Rebellion  was  tenninated  prior  to  June  first,  1865 
{Turner  y.  jPatton,  49  Ala.  406);  of  such  a  public  event  as  Sher- 
man's march  to  the  sea  and  the  time  when  it  occurred.  WiUia^ns 
V.  State,  67  Ga.  260. 

Judicial  notice  will  be  taken  of  all  military  orders  issued  by  the 
commanding  general  or  military  governor  while  New  Orleans  was 
held  by  United  States  troops  and  which  affected  proceedings  in 
the  courts  of  the  State  {Za/nfear  v.  Meatier,  18  La.  Ann.  497; 
Taylor  v.  Grahami,  18  La.  Ann.  656;  New  Orleans  Comal  dk 
£Jcg.  Co.  V.  Templeton,  20  La.  Ann.  141);  of  General  Ewing's 
Military  Order  No.  11,  dated  August  25,  1863,  requiring  removal 
from  residences  of  persons  in  border  counties.  Holmes  v.  Kring^ 
12  West.  Rep.  364,  93  Mo.  452. 

But  judicial  notice  will  not  be  taken  of  the  various  orders  issued 
by  a  military  commander  in  the  war  {Johnston  v.  Wilson^  29 
Gratt.  379;  Burke  v.  Miltenh&rger,  86  U.  S.  19  Wall.  519,  22  L. 
-ed.  158);  nor  of  the  position  of  the  lines  in  the  field.  Kdley  v. 
St(yry,  6  Heisk.  202. 

Courts  judicially  notice  that  certain  localities  or  portions  of  a 
State  in  insurrection  were  in  the  possession  and  under  the  custody 
of  the  forces  of  the  United  States  {Rice  v.  Shook,  27  Ark.  137); 
that  Missouri  was  not  one  of  the  Confederate  States  {Douthitt  v. 
StinsoUy  63  Mo.  268);  that  when  courts  of  a  particular  county 
were  closed  civil  law  was  suspended,  and  military  power  pre- 
vailed {KiUebrew  v.  Murphy,  3  Heisk.  546);  but  not  that  one 
belligerent  or  the  other  held  the  locality  at  a  particular  time. 
McDonald  v.  Kirly,  3  Heisk.  607.  Compare  Bond  v.  Perkins, 
4  Heisk.  364. 

Courts  judicially  notice  whether  a  trustee  acted  with  prudence 
in  the  management  of  assets  during  war  times.  Foscue  v.  Lyon, 
55  AJa.  440. 

Courts  will  not  judicially  notice  the  general  organization  of  the 
Methodist  Episcopal  Church  {Sarahass  v.  Armstrong,  16  Kan. 


30  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

192),  although  a  separation  into  two  churches  forms  part  of  the* 
history  of  the  country,    Humphrey  v.  Burnside^  4  Bush,  215. 

f.  Geographical  and  Topographical  Facts. — The  history  of 
a  country,  its  topography  and  general  condition,  being  elements 
which  enter  into  the  construction  of  its  laws,  are  matters  within 
the  judicial  notice  of  courts  {Stout  v.  Gro/nt  Coxmty^  5  West.  Rep. 
635,  107  Ind.  343;  WiUiams  v.  StuU,  64  Ind.  553;  Moasmcm  v. 
Forrest^  27  Ind.  233;  Rice  v.  Montgomery^  4  Biss.  75;  HmcTdey 
V.  Beckwith^  23  Wis.  328);  so  of  the  boundaries  of  the  States  and 
the  extent  of  their  territorial  jurisdiction  {GiUbert  v.  Molme  W.  P. 
<&  Mfg,  Co.  19  Iowa,  319;  Thomas  v.  Sigers,  39  Pa.  486) ;  of 
the  navigability  of  large  rivers  (  Wood  v.  Fowler^  26  Kan.  682);, 
but  not  of  the  capacity  of  a  creek  for  navigation.  Buffalo  Pipe 
Line  Go.  v.  New  York,  L.  E.  &  W.  R.  Co.  10  Abb.  K  C.  107. 

Courts  take  judicial  notice  of  the  area  of  an  established  county 
{Jasper  County  Comra.  v.  Spitler^  13  Ind.  235;  BucJmighouBe  v^ 
Gregg^  19  Ind.  401;  Wrighi  v.  Hawkins^  28  Tex.  452);  and  of 
the  geographical  position  of  towns  in  the  county.  IndiomapdUs  & 
C.  R.  Co.  V.  Steplvens^  28  Ind.  429.  To  nearly  the  same  eflEect, 
see  State  v.  Tootle,  2  Harr.  (Del.)  541. 

g.  Popnlatlon. — Courts  take  judicial  notice  of  the  result  of 
taking  the  census  {People  v.  WiUiama^  64  Cal.  87);  of  the  pop- 
ulation of  the  county  according  to  the  last  census.  Worcester 
Nai.  Ba/nk  v.  Cheney,  94  111.  430. 

Under  the  Missouri  Act  of  1887,  courts  take  judicial  notice  of 
the  population  of  cities,  as  shown  by  the  census.  State  v.  Dolwriy 
12  West.  Kep.  259,  93  Mo.  467. 

h.  Facts  In  Relation  to  the  Industrial  Arts  and  Sciences*. 

— Courts  will  take  judicial  notice  of  what  is  commonly  known  in 
the  various  manufactures  and  industries  {Reed  v.  LoAJorence,  29 
Fed.  Kep.  915);  of  the  character,  construction,  use,  etc.,  of  a. 
manufactured  article  which  has  for  many  years  been  in  common 
use  throughout  the  country — such  as  the  ice-cream  freezer  {Brown 
V.  Piper,  91  TJ.  S.  37,  23  L.  ed.  200);  the  peculiar  nature  of  lot- 
teries and  the  mode  in  which  they  are  generally  carried  on  {BovJr 
lemet  v.  State,  28  Ala.  83);  of  the  business  of  mercantile  agen- 
cies {Holmes  v.  Ha/i^rington,  3  West.  Rep.  296,  20  Mo.  App.  661);. 
of  the  prices  of  ordinary  labor  {Bell  v.  Barnet,  2  J.  J.  Marsh.  516);. 
or  that  carrying  on  the  barber's  business  on  Sunday  is  not  a  work 
of  necessity.    Sta4^  v.  Frederick,  45  Ark.  347. 
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i.  Matters  of  Science  or  Art. — Courts  will  not  take  judicial 
notice  that  gin  and  turpentine  are  inflammable  liquids,  within  the^ 
clause  of  a  policy  of  insurance  {Modey  v.  Yermont  Mut.  F.  Ina^ 
Co.  55  Vt.  142);  nor  that  kerosene  oil  is  a  refined  oil  {Bennett  v. 
North  Britiak  &  M,  Ins.  Co.  8  Daly,  471);  nor  of  the  rule  for 
measurement  of  corn  in  the  shuck  {South  <&  North  Ala.  B.  Co.  v. 
Wood^  74  Ala.  449);  nor  of  the  capacity  of  a  railroad  car  {Ibid); 
nor  of  the  art  of  photography,  the  mechanical  and  chemical  proc- 
esses employed,  the  scientific  principles  on  which  they  are  based  and 
their  results  {Luke  v.  Calhown  County^  52  Ala.  115);  nor  of  a  new 
process  of  practical  utility  in  facilitating  trade  (  Wiggins  Ferry  Co. 
V.  Chicago  &  A.  B.  Co.  5  Mo.  App.  347);  nor,  on  a  trial  for  arson,, 
that  coal  oil  is  inflammable.    State  v.  Hayes^  78  Mo.  307. 

j.  Supreme  Law  of  the  Land. — All  courts  take  judicial  notice 
of  the  Constitution  of  the  United  States  and  of  the  public  laws- 
of  the  State  where  they  are  exercising  their  functions  {Furman 
V.  Nichol,  75  U.  S.  8  Wall.  44, 19  L.  ed.  370;  Marhury  v.  Modi- 
son,  5  U.  S.  1  Cranch,  137,  2  L.  ed.  60);  and  of  the  Amendment- 
to  the  United  States  Constitution  abolishing  slavery.  Graves  v. 
Keaton,  3  Coldw.  (Tenn.)  8. 

All  courts,  state  and  national,  must  take  judicial  notice  of  and 
be  governed  by  a  treaty  of  the  United  States,  as  a  law  of  the  land 
(  United  States  v.  Bauscher,  119  U.  S.  407,  30  L.  ed.  425;  United 
States  V.  The  Peggy,  5  U.  S.  1  Cranch,  103,  2  L.  ed.  49);  of  the^ 
public  treaties  between  the  United  States  and  foreign  countries 
{La  Croix  v.  Sa/rrazin,  15  Fed.  Rep.  489);  of  treaties,  public 
acts  and  proclamations  in  carrying  those  treaties  into  effect 
{United  States  v.  Beynes,  50  U.  S.  9  How.  127,  13  L.  ed.  74; 
Baby  v.  Dubois,  1  Blackf.  255);  of  the  date  of  the  ratification  of 
a  treaty  {Carson  v.  Smith,  5  Minn.  78),  and  of  the  authority 
thereunder  conferred  upon  the  President,  Dole  v.  Wilson,  16- 
Minn.  525. 

Coui-ts  will  take  judicial  notice  of  the  laws  of  Mexico,  upon 
which  the  title  of  lands  in  California  depended  prior  to  the 
cession  of  California  to  the  United  States  {Bouldin  v.  Phelps,  30- 
Fed.  Rep.  547);  of  how  titles  derived  from  the  Spanish  or  Mexi- 
can government  are  to  be  perfected  {Semples  v.  Hagar,  27  Cal. 
163);  that  the  laws  of  Maryland  are  in  force  in  that  part  of  tlie^ 
District  of  Columbia  ceded  by  Maryland  {Bird  v.  Com,  21  Gratt. 
800);  that  the  land  in  controversy  was  within  an  Indian  reserva- 
tion.   French  v.  Lo/ncaster,  2  Dak.  346. 
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k.  Congressional  Acts. — Courts  take  judicial  notice  of  the 
laws  of  Congress  (Laidley  v.  Cummings^  83  Ky.  607;  Wood  v. 
Nortmfiam,^  86  Mo.  298);  of  the  Acts  of  Congress,  as  publislied  in 
the  pamphlet  Acts  of  the  Session  {Wkite  v.  McGuivons^  Minor 
(Ala.)  331);  of  an  Act  affecting  the  rights  of  navigation  and  fish- 
ery, by  allowing  improvements  to  be  made  out  into  navigable  waters 
{HcrnimoTid  v.  Iriioes^  4  Md.  138;  Burnham  v.  WehaUr^  5  Mass. 
266);  of  the  law  applicable  to  the  duties  of  the  cashier  of  the 
assistant  treasurer  of  the  United  States  (  United  States  v.  Bome- 
^mann^  36  Fed.  Rep.  257);  of  the  Bankrupt  Act  of  Congress  and 
how  it  operates  {Mima  v.  Swai'tz^  37  Tex.  13;  Mm^ris  v.  Dav^id- 
sorij  49  Ga.  361);  of  the  Internal  Revenue  Laws  of  Congress 
{Kessel  v.  Alletis,  56  Barb.  362);  of  the  fonn  and  substance  of 
obligations  of  the  United  States  authorized  by  Act  of  Congress 
(  United  States  v.  Owens^  37  Fed.  Rep.  112);  of  the  Acts  of  Con- 
gress relating  exclusively  to  the  District  of  Columbia  (Bayly  v. 
Chubby  16  Gratt.  284);  of  the  Acts  of  Congress  granting  swamp 
land  to  the  States  {Nitche  v.  Earle,  117  Ind.  270);  of  the  Acts  of 
Congress  for  the  survey  of  land  within  the  States,  and  the  dedi- 
cation of  a  portion  for  bounties  to  soldiers  of  the  War  of  1812 
{Dickinson  v.  Breeden^  30  HI.  279);  of  the  government  surveys 
and  the  legal  subdivisions  of  the  public  lands  (  Wrigld  v.  PhillijpSy 
2  G.  Greene,  191;  Atwater  v.  Schenck^  9  Wis.  160;  IliU  v.  BacoUy 
43  111.  477;  Mossnian  v.  Forrest^  27  Ind.  233;  Prieger  v.  Ex- 
change Mut,  Ins.  Co.  6  Wis.  89;  Gardner  v.  Eberhart,  82  111. 
316);  of  Acts  of  Congress  confirming  claims  that  lands  in  Mis- 
souri are  public  {Papin  v.  Byam,^  32  Mo.  21);  of  the  Acts  of 
Congress  in  regard  to  the  disposal  of  the  public  lands  {Gooding 
V.  Morgajiy  70  111.  275);  of  the  intended  area  of  a  quarter-section 
of  land  {Quinn  v.  Windfniller,  67  Cal.  461);  that  the  congress- 
ional survey  of  lands  lying  northwest  of  the  Ohio  River  is  public 
law  {Murphy  v.  Hendrieks^  57  Ind.  593);  of  a  county  in  which 
a  public  highway  is  located,  where  the  lands  affected  by  it  are 
described  by  sections,  townships  and  ranges.  Adams  v.  Harring- 
ton, 12  West.  Rep,  303,  114  Ind.  Q&. 

Courts  take  judicial  notice  that  there  may  be  found  in  many 
government  surveys  lands  corresponding  to  a  certain  description 
{Black  V.  Pratt  Coal  d:  C  Co.  85  Ala.  504) ;  of  rules  of  naviga- 
tion {Sears  v.  The  Scotia  ("  The  Scotia''),  81  U.  S.  14  Wall.  170, 
20  L,  ed.  822);  of  statutes  of  a  State  which  have  been  incorpor- 
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ated  into  Acts  of  Congress.    Flcmigen  v.  Washington  Ins.  Co. 
7  Pa,  306. 

1.  General  Law. — Conrts  take  judicial  notice  of  the  law- 
merchant  {Jewell  V.  Center,  25  Ala.  498;  Brddfovd  v.  Cooper,  1 
La.  Ann.  325;  Reed  v.  WiUon,  41  N.  J.  L.  29);  of  the  custom  of 
mutual  credits  in  business  houses  {Cameron  v.  Blackmam,,  39 
Mich.  108);  of  the  commercial  usage  to  observe  Sundays  and 
great  festivals  {Sasscer  v.  Farmers  Bamk,  4  Md.  409);  that  gold 
coin  is  no  longer  used  in  the  business  of  the  country,  but  has 
become  an  article  of  merchandise  and  traffic.  United  States  v. 
Ji4)00  American  Gold  Coins,  1  Woolw.  217. 

Of  the  rules  and  regulations  as  to  the  cutting  of  timber  upon 
the  public  lands  of  the  United  States,  prescribed  by  the  Secretary 
of  the  Literior,  courts  will  take  judicial  notice  ( United  States  v. 
Williams,  6  Mont.  379;  Pierce  v.  KvmhaU,  9  Me.  64);  and  of 
the  principles  of  common  law  as  it  prevails  in  other  States. 
Sandidge  v.  Hurvb,  40  La.  Ann.  766. 

m.  Usages  and  Customs. — Courts  will  not  take  judicial  notice 
of  usages  of  business  {Goldsmith  v.  Sawyer,  46  Cal.  209;  John- 
son V.  Robertson,  31  Md.  476);  or  of  local  mining  customs  {Lewis 
V.  McClure,  8  Or.  273;  Sullivan  v.  Ilense,  2  Colo.  424);  or  of  the 
customs,  laws  or  proceedings  of  inferior  courts.  March  v.  Com. 
12  B.  Mon.  25. 

n.  Public  Laws  of  the  State. — Courts  take  judicial  notice  of 
the  existence  and  tenor  of  the  public  laws  of  the  State  {Lane  v. 
Harris,  16  Ga.  217;  JSevens  v.  Baxter,  23  Ark.  387;  Nitche  v. 
Earle,  117  Ind.  270);  of  the  general  law  relative  to  highways 
{GriswoldY.  Gallup,  22  Conn.  208);  of  an  Act  prohibiting  the 
sale  of  liquors  {Leny  v.  Sta;te,  6  Ind.  281);  of  a  supplement  to 
such  Act  {Hawthorne  v.  Hohoken,  32  N.  J.  L.  172);  of  a  public 
law,  although  local  in  its  general  provisions,  if  public  in  its 
character.    Bretz  v.  New  York,  6  Eobt.  (K.  Y.)  325. 

The  Local  Option  Law,  although  local,  is  a  public  law,  and 
courts  are  bound  to  notice  it  {Higgvns  v.  State,  1  Cent.  Rep.  704, 
64  Md.  419);  and  such  a  statute,  though  local  or  private,  as  appears 
to  have  been  relied  on  in  the  court  below  {Hart  v.  Baltimore  cfc 
O.  R.  Co.  6  W.  Va.  336),  and  a  public  Act  expressly  recognizing 
a  private  Act.    La/vaUe  v.  People,  6  111.  App.  157. 

Special  laws  enacted  by  a  Territorial  Legislatui'e  are  public 

Acts.    PreU  v.  McDonald,  7  Kan.  426. 
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Judicial  notice  will  be  taken  that  a  statute  has  been  properly 
enacted  {Madison  County  Comra.  v.  Bv/rford^  93  Ind.  383);  or  of 
an  unpublished  statute  {People  v.  Hopt^  3  Utah,  396);  or  of  the 
time  when  a  public  statute  takes  effect.  State  v.  Bailey^  16  Ind. 
46;  Heaston  v.  Cvncinnati  <k  Ft.  IF.  R.  Co.  16  Ind.  275;  Pierson- 
V.  Baird^  2  G.  Greene,  235;  Berliner  v.  Waterloo^  14  Wis.  378. 

The  public  laws  of  a  State  are  before  its  courts  without  being 
pleaded  or  inserted  in  the  record  {Cincinnati^  H.  &  I.  R.  Co.  v. 
Clifford,  13  West.  Kep.  384,  113  Ind.  460),  even  though  they 
contradict  the  allegations  of  the  pleader.  Stai^  v.  Ja/rrett^  17  Md. 
309. 

Courts  judicially  notice  statutes  defining  the  boundaries  of 
counties  {Ro9%  v.  Reddiek,  2  111.  73;  LyeU  v.  Lapeer  Cov/nty  Supra ^ 

6  McLean,  446);  also  public  statutes  of  the  State  regulating  the  rate 
of  speed.     Horn  v,  Chicago  <&  iT.  W.  R.  Co.  38  Wis.  463. 

The  courts  take  judicial  notice  of  the  proclamation  of  the 
governor  as  to  the  taking  effect  of  the  Acts.  Sta^  v.  Bailey^  16 
Ind.  46. 

Courts  take  judicial  notice  of  the  repealing  statute,  although  it 
does  not  make  a  part  of  the  case  as  reported.  Springjield  v- 
Worcester,  2  Cush.  52. 

It  is  the  duty  of  the  court,  officio^  to  notice  the  repeal  of  laws. 
State  V.  0^  Connor,  13  La.  Ann.  486. 

The  repeal  of  a  section  of  an  Act  incorporating  a  town  is  a. 
public  Act.    Belmont  v.  Morrill,  69  Me.  314. 

They  also  take  notice  of  a  joint  resolution  which  imposes  a  par- 
ticular duty  upon  any  officer  of  the  State.    State  v.  JJelesde^iiery 

7  Tex.  76. 

o.  Special  Legislation. — Courts  cannot  take  judicial  notice  of 
a  special  Act.  Hailes  v.  State,  9  Tex.  App.  170;  AUeglieny  v. 
Nelson,  25  Pa.  332. 

A  special  Act  for  the  survey  of  a  particular  tract  of  land  is  not, 
as  a  general  rule,  such  a  public  statute  as  the  courts  are  bound  to 
take  notice  of  and  expound  without  requiring  its  production 
{Allegheny  v.  Nelson,  25  Pa.  332);  and  so  of  a  private  Act. 
Timlow  V.  Philadelphia  &  R.  R.  Co.  99  Pa.  284;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Blackshire,  10  Kan.  477;  Worhingmen's  Bank  v. 
Converse,  33  La.  Ann.  963. 

As  to  how  far  private  statutes  may  be  noticed,  see  Collier  v. 
Baptist  Education  Soc.  8  B.  Mon.  68;  SoinerviUe  v.  Wiinhish^  T 
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Gratt.  205;  Wisdom  v.  Wabash,  St.  Z.  cfe  F.  R.  Co.  1  West.  Kep. 
447,  19  Mo.  App.  324. 

Though  private  statutes  of  Virginia  may  be  given  in  evidence 
without  their  being  specially  pleaded,  the  court  will  not  judicially 
take  notice  of  them,  but  they  must  be  exhibited  as  other  docu- 
ments unless  admitted  by  consent  of  parties.  Legrand  v.  Hamp- 
den Sidney  College,  5  Munf.  (Va.)  324. 

p.  Legislative  Joarnals. — Courts  take  judicial  notice  of  legis- 
lative journals  and  of  the  modes  by  which  domestic  laws  are 
authenticated  {Stute  v.  Smith,  4  "West.  Kep.  103, 44  Ohio  St.  349; 
People  V.  Rice,  7  West.  Kep.  642,  64  Mich.  385);  of  the  statute 
books  and  journals  of  the  Houses  of  Legislature  {People  v. 
Mahaney,  13  Mich.  481);  of  the  journal  of  each  branch  of  the 
General  Assembly  {Avditor  v.  Hay  or  aft,  14  Bush,  284;  Moody  v. 
State,  48  Ala.  115.  Contra,  Groh  v.  Gushman,  45  Dl.  119);  of 
such  contemporaneous  history  as  led  up  to,  and  probably  induced 
the  passage  of,  the  law.  Connecticxit  Mut.  L.  Ins.  Co.  v.  Talbot. 
12  West.  Kep.  296,  113  Ind.  373;  May  v.  Hoover,  12  West.  Kep. 
171,  112  Ind.  455. 

The  judicial  knowledge  of  courts  is  not  presumed  to  extend  to 
the  history  of  every  statute  in  its  progress  through  the  Legislature; 
and  they  will  not  take  judicial  notice  of  legislative  journals 
(Coleman  v.  Dobhins,  8  Lid.  156),  or  whether  or  not  there  are 
proper  and  legitimate  modes  of  expending  money  in  procuring 
the  passage  of  an  Act  of  the  Legislature.  Judah  v.  Vincennes 
University,  16  Ind.  56. 

The  appellate  court  will  inform  itself,  and  take  cognizance,  of 
the  true  reading  of  a  statute,  by  referring  to  the  original  Act  on 
file  in  the  office  of  the  secretary  of  state.  Clare  v.  State,  5 
Iowa,  509. 

It  is  not  the  duty  of  courts  to  take  judicial  notice  of  the  execu- 
tion of  a  public  statute.  Chesapeake  <&  0.  Canal  Co.  Y.Baltiinore 
<&  0.  R.  Co.  4  Gill  &  J.  1. 

q.  Manlcipal  Ordinances. — Municipal  ordinances  are  not 
regarded  in  the  light  of  law,  of  which  the  courts  should  take 
judicial  notice.  Case  v.  Mobile,  30  Ala.  538;  Garviii  v.  Wells,  8 
Iowa,  286;  Nexo  Orlea/ns  v.  Lahatt,  33  JIa.  Ann.  107;  Stale  v. 
Jackson,  6  La.  Ann.  593;  Hansard  v.  Municipality  No.  Two,  7 
La.  Ann.  495;  Winona  v.  Burke,  23  Minn.  254;  Cox  v.  ^i^.  Louis, 
11  Mo.  431;  Mooney  v.  Kennett,  19  Mo.  551;  Lucker  v.  Com.  4 
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Bush,  440;  Wilson  v.  State,  16  Tex.  App.  497;  Chicago  W.  D.  B. 
Co.  V.  Klauber,  9  111.  App.  613;  People  v.  Buch/Mio/iu  1  Idaho,  N. 
S.  681;  Au8t4.n  v.  Walton,  68  Tex.  507. 

Ordinances  are  not  the  subjects  of  judicial  notice,  but  must  be 
pleaded.  Keane  v.  Klausman,  4  West.  Rep.  276,  21  Mo.  App. 
485.    But  see  Downing  v.  Miltonvale,  36  Kan.  740. 

But  on  an  appeal  from  a  police  judge  the  district  court  may 
take  judicial  notice  of  city  ordinances.  Solomoii  v.  Hughes,  24 
San.  211. 

So  a  city  court  may  take  judicial  notice  of  city  ordinances 
without  proof.    State  v.  Leiher,  11  Iowa,  407. 

So  a  mayor  may  take  judicial  notice  of  municipal  ordinances. 
La  Porte  City  v.  GoodfeUow,  47  Iowa,  572. 

r.  Seal  of  the  State. — Courts  take  judicial  notice  of  the  seal 
of  a  State  {RoMnson  v.  Gilma/n,  20  Me.  299;  Lincoln  v.  Batelle, 
6  Wend.  475);  but  not  of  the  private  seal  of  the  governor  of  a 
j)rovince.    Beach  v.  Worhmam^,  20  N.  H.  379. 

s.  Foreign  Laws. — Foreign  laws  must  be  proved;  the  court 
cannot  be  charged  with  knowledge  of  foreign  laws.  Talhot  v. 
Seema/n,  5  U.  S.  1  Cranch,  1,  2  L.  ed.  15;  Church  v.  Eitbhard,  6 
U.  S.  2  Cranch,  187,  2  L.  ed.  249;  Strother  v.  Lucas,  31  U.  S.  6 
Pet.  763,  8  L.  ed.  573;  Armstrong  v.  Lear,  33  U.  S.  8  Pet.  52,  8 
L.  ed.  863;  United  States  v.  Wiggins,  39  U.  S.  14  Pet.  334,  10 
L.  ed.  481;  Ennis  v.  Smith,  55  U.  S.  14  How.  400, 14  L.  ed.  472; 
Dainese  v.  Hale,  91  U.  S.  13,  23  L.  ed.  190;  Hinde  v.  Vattier, 
30  U.  S.  5  Pet.  398,  8  L.  ed.  168;  Priestmam,  v.  United  States,  4 
U.  S.  4  Dall.  28,  1  L.  ed.  727;  Owings  v.  Hull,  34  U.  S.  9  Pet. 
607,  9  L.  ed.  246;  United  States  v.  Turner,  52  U.  S.  11  How. 
663,  13  L.  ed.  857;  Pennington  v.  Gibson,  57  U.  S.  16  How.  65, 
14  L.  ed.  847;  Covington  Draw  Bridge  Co.  v.  Shepherd,  61  IT. 
S.  20  How.  227,  15  L.  ed.  896;  Cheever  v.  Wilson,  76  U.  S.  9 
Wall.  108,  19  L.  ed.  604;  Junction  R.  Co.  v.  Bank  of  Ashland, 
79  U.  S.  12  Wall.  226, 20  L.  ed.  385;  Elwoody.  Flannigan,  104  U. 
S.  562,  26  L.  ed.  842;  Lamar  v.  Micou,  114  U.  S.  218,  29  L.  ed. 
94;  Chumasero  v.  Gilbert,  24  111.  293;  Syme  v.  Stewart,  17  La. 
Ann.  73;  Pecquet  v.  Pecquet,  17  La.  Ann.  204;  Frith  v.  Sprague, 
14  Mass.  455;  Palfrey  v.  Portland,  S.  <&  P.  R.  Co.  4  Allen,  55; 
Baptiste  v.  Be  Volunbrun,  5  Har.  &  J.  (Md.)  86;  Chouteau  v. 
Pierre,  9  Mo.  3;  Hooper  v.  Moore,  5  Jones,  L.  130;  Peck  v.  HiJh 
ba/rd,  26  Vt.  698;  Woodrow  v.  0'  Conner,  28  Vt.  776;  Bean  v. 
Briggs,  4  Iowa,  464;  Eastman  v.  Crosby,  8  Allen,  206. 
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The  unwritten  or  common  law  of  a  foreign  comitry  or  province 
mnst  be  proved  as  a  fact.     Owen  v.  Boyle^  15  Me.  147. 

Courts  will  not  officially  recognize  the  Usury  Laws  of  other 
countries  {Campion  v.  KUU^  15  N.  J.  Eq.  476;  Cooke  v.  Cravy 
ford^  1  Tex.  9),  nor  the  Ee venue  Laws  of  a  foreign  country. 
Ludlow  V,  Yan  Rensselaer^  1  Johns.  94. 

The  statute  law  of  Great  Britain  cannot  be  judicially  noticed 
or  established  before  our  courts.  Oceam,  Ins.  Co.  v.  Fields^  2 
Story,  59. 

The  laws  or  usages  of  Turkey  must  be  shown,  to  define  the 
jurisdiction  of  consular  courts  there  under  treaty.  Dainese  v. 
Ilal^,  91  U.  S.  13,  23  L.  ed.  190. 

But  in  so  far  as  the  laws  of  a  foreign  country  are  properly 
operative  as  laws  within  the  jurisdiction,  the  rule  that  a  party 
claiming  imder  a  foreign  law  must  prove  it,  as  matter  of  fact, 
does  not  apply.    Doe  v.  JSsla/va,  11  Ala.  1028. 

Where  countries  have  been  acquired  by  the  United  States  its 
courts  take  judicial  notice  of  the  laws  which  prevaUed  there  up 
to  the  time  of  such  acquisition  (  United  States  v.  Perot^  98  U.  S. 
428,  25  L.  ed.  251;  United  States  v.  Turner,  52  U.  S.  11  How. 
663,  13  L.  ed.  857;  Fremont  v.  United  States,  58  U.  S.  17  How. 
542, 15  L.  ed.  241);  of  the  Spanish  laws  which  prevailed  in  Louis- 
iana before  its  cession  to  the  United  States  {United  States  v. 
Tumsr,  52  U.  S.  11  How.  663,  13  L.  ed.  857.  But  see  United 
States  V.  Philadelphia  <&  N.  0.  52  U.  S.  11  How.  654, 13  L.  ed. 
852);  of  the  laws  of  Spain  which  regulated  the  conveyance  of  real 
property  in  Mobile  and  the  country  adjacent.  Doe  v.  Esla/Ga,  11 
Ala.  1028. 

The  public  laws  of  a  foreign  country  on  a  subject  of  common 
concern  to  all  nations  can  be  noticed  as  law  by  our  courts  of 
admiralty.     Talbot  v.  Seeman,  5  U.  S.  1  Cranch,  1,  2  L.  ed.  15. 

t.  Laws  of  a  Sister  State. — State  courts  do  not  take  judicial 
notice  of  the  laws  of  other  States,  the  several  States  being  consid- 
ered in  this  respect  foreign  to  each  other.  Hardey  v.  Donoghuey 
116  U.  8. 1,  29  L.  ed.  535;  Atchison,  T  &  S.  F.  R.  Co.  v.  BetU, 
10  Colo.  431. 

A  party  relying  upon  a  law  of  another  State  must  plead  it  and 
then  allege  such  facts  as  bring  the  case  within  the  law.  Li  such  case 
courts  do  not  presume  that  the  laws  of  another  State  are  like  their 
own  {Balfour  v.  Dams,  14  Or.  47;  White  v.  Cham^y,  3  West. 
Eep.  276,  20  Mo.  App  389;  Silver  v.  Kansas  City,  St.  L.  <&  C. 
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B,  Co.  3  West.  JJep.  284,  21  Mo.  App.  5;  Leatherwood  v.  Sullir 
van,  81  Ala.  458;  Chicago  <&  A.  H.  Co.  v.  Wiffgins  Ferry  Co. 
119  U.  S.  615,  30  L.  ed.  519;  SeUs  v.  Haggard,  21  Neb.  357;  Polk 
V.  Butterfieldy  9  Colo.  325;  Camp  v.  Randle,  81  Ala.  240;  Rob- 
a/rds  V.  Marley,  80  Ind.  185;  Neese  v.  Farmers  Ins.  Co.  55  Iowa, 
604;  Beauchwmp  v.  Mudd,  Hardin  (Ky.)  163;  Hosford  v.  iV^i<?A- 
<?Z«,  1  Paige,  220,  2  L.  ed.  624;  Simms  v.  Southern  Ktp.  Co.  38 
Ga.  129;  Whitesides  v.  Poole,  9  Rich.  L.  68;  Hilliard  v.  Outlaw, 
92  N.  C.  286);  so  of  a  law  of  another  State  regulating  the  validity 
of  contracts  (Jones  v.  Palmer,  1  Dougl.  (Mich.)  379;  Martin  v. 
Ma/ri^n,  1  Smedes  &  M.  176);  of  the  laws  as  to  distribution  to 
heirs  {McDa/niel  v.  Wright,  7  J.  J.  Marsh.  475);  of  the  rate  of 
interest  allowed  in  another  State  {Dorsey  v.  Dm^sey,  5  J.  J. 
Marsh.  280;  Clarice  v.  Pratt,  20  Ala.  470);  so  of  the  proposition 
that  the  common  law  prevails  in  the  other  States  (Bradshaw  v. 
Mayjidd,  18  Tex.  21);  so  of  a  matter  concerning  the  internal 
policy  of  another  State.     Pichering  v.  Fisk,  6  Vt.  102. 

But  Acts  of  a  State  Legislature,  or  of  Congress,  called  for, 
recognized  or  adopted  by  public  laws  of  any  State,  will  be 
judicially  noticed  by  the  courts  of  such  State.  Chesapeake  <&  0. 
CamM  Co.  v.  Baltimore  dt  0.  B.  Co.  4  Gill  &  J.  (Md.)  1. 

Where  the  laws  of  one  State  recognize  the  official  acts  done  in 
pursuance  of  the  laws  of  another  State,  the  courts  of  the  State 
recognizing  such  acts  will  take  judicial  cognizance  of  the  laws  of 
such  other  State.  Carpenter  v.  Dexter,  75  U.  S.  8  Wall.  513,  19 
L.  ed.  426. 

When  a  statute  of  another  State  has  once  been  recognized  as 
law,  courts  of  the  latter  State  will  thereafter  take  judicial  cogni- 
zance of  the  statute.     Graham  v.  Williams,  21  La.  Ann.  594. 

That  the  law  of  another  State  diflEers  from  the  law  of  New 
York  will  be  judicially  noticed.  Phenix  Ins.  Co.  v.  Church,  59 
How.  Pr.  293. 

u.  Records  of  a  Sister  State. — As  to  credit  to  be  given  to 
judicial  proceedings  in  other  States,  courts  take  notice  ex  ojjUcio 
of  the  local  laws  of  the  State  from  which  the  record  comes.  Ohio 
V.  Ilinchman,  27  Pa.  479. 

When  the  judgment  of  a  court  of  a  sister  StAte  is  impleaded, 
cognizance  of  the  laws  of  such  State  is  taken.  Paine  v.  Schenec- 
tady Ins.  Co.  11  K.  I.  411;  Ohio  v.  Hinchman,  27  Pa.  479. 
Compare  Hobhs  v.  Memphis  <&  C.  B.  Co.  9  Heisk.  873;  Ander- 
son V.  May,  10  Heisk.  84. 
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V.  Facts  In  Relation  to  the  Circulating  Medium. — Courts 
take  judicial  notice  of  the  character  of  the  circulating  medium, 
and  popular  language  in  reference  to  it  {Lampton  v.  Haggard^  3 
T.  B.  Mon.  150;  Jones  v.  Overstreet^  4:  T.  B.  Mon.  547);  that  under 
the  statutes  of  the  United  States,  a  dollar  is  the  unit  of  value,  and 
that  a  package  containing  $800  is  an  article  of  value  {United 
States  V.  FuUer^  4  N.  M.  358);  that  bills  averred  to  be  "currency 
-of  the  United  States  of  America"  are  prima  facie  of  a  commercial 
value  equal  to  that  imported  by  their  face  {Gady  v.  State^  83 
Ala.  51);  that  bank  notes  constitute  a  circulating  medium  and  are 
of  value  {Shaw  v,  State^  3  Sneed,  86);  of  general  facts  connected 
with  the  issuing,  use  and  depreciation  of  the  Confederate  cur- 
rency {Simmons  v.  Trumho^  9  W.  Va.  358);  but  not  of  the  eictent 
of  depreciation  of  the  currency  during  the  Rebellion.  ModaweU 
V.  Ilolmss,  40  Ala.  391. 

Judicial  notice  will  be  taken  of  the  fact  that  the  dollars  in  Con- 
federate currency  were  diflEerent  in  value  from  lawful  money  of 
the  United  States  {Keppel  v.  Petersburg  H,  Co.  Chase,  Dec.  167); 
-of  the  different  classes  of  notes  and  bills  in  circulation  as  money  at 
A  particular  time.  ITart  v.  State,  55  Ind.  599;  Zumpkin  v.  Mur- 
Tell,  46  Tex.  51. 

The  value  of  the  notes  of  the  Bank  of  the  Commonwealth  at 
any  particular  time  is  not  judicially  noticed,  Feem^ter  v.  liingo, 
5  T.  B.  Mon.  336. 

The  value  of  Canada  currency,  and  the  rate  of  Canadian  inter- 
est, are  not  judicially  known  by  courts  within  the  United  States 
{Kermott  v.  Ayer,  11  Mich.  181);  nor  that  a  note  expressed  to  be 
payable  in  New  Orleans,  La.,  is  meant  to  be  payable  in  the  State 
of  Louisiana  {Russell  v.  Martin,  15  Tex.  238);  nor  of  what  are 
the  fair  and  usual  commissions  on  acceptances  paid  without  funds. 
Seymxmr  v.  Mwrvin^  11  Barb.  80. 

w.  Meaning  of  Words  and  Phrases. — ^Courts  take  judicial 
notice  of  the  meaning  of  words  and  phrases  in  the  English  language 
{Grennam,  v.  McGregor,  78  Cal.  258);  and  of  such  matters  of  com- 
mon knowledge  and  science  as  may  be  known  to  all  men  of  ordi- 
nary understanding  and  intelligence  {Eureka  Vinegar  Co.  v. 
Gazette  Printing  Co.  35  Fed.  Kep.  570);  of  the  meaning  of  cur- 
rent phrases  which  everybody  else  understands  {Bailey  v.  KaZor 
imazoo  Pub.  Co.  40  Mich.  251);  of  what  is  meant  by  a  "gift 
enterprise,"  upon  the  trial  of  one  indicted  for  advertising  such 
{Lohman  v.  Sta4;e,  81  Ind.  15);  of  the  meaning  of  initials  appended 
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to  the  clerk's  signature  {Buell  v.  SiatCj  72  Ind.  523);  of  the  mean- 
ing of  initials  used  in  the  description  of  land  {KUe  v.  YeUowheady 
80  111.  208);  of  the  meaning  of  "  C.  O.  D."  when  affixed  to  pack- 
ages  sent  by  common  carriers  {State  v.  IntoxiccUmg  Liqvors^  73 
Me.  278.  Contra^  McNichol  v.  Pacijio  Exp.  Co.  12  Mo.  App. 
401);  but  not  that  "  D.  C."  in  a  bail  bond  means  Demmett  County 
( Vivian  v.  Sta;te^  16  Tex.  App.  262);  nor  that  "  St.  Louis,  Mo.,"  in 
the  date  of  a  contract,  means  St.  Louis  in  the  State  of  MissourL 
EUi9  V.  Pa/rk,  8  Tex.  205. 

Judicial  notice  will,  however,  be  taken  of  the  customary  abbre- 
viations of  Christian  names  {Stephen  v.  State^  11  Ga.  225;  Weauoer 
V.  McElhenon^  13  Mo.  89);  or  ordinary  abbreviations,  such  a& 
"  admr."  for  administrator.    Moseley  v.  Mastin^  37  Ala.  216. 

But  judicial  notice  will  not  be  taken  of  matters  contained  in 
dictionaries,  encyclopedias  or  other  publications,  unless  such  mat- 
ters are  of  universal  notoriety  and  may  be  regarded  as  forming 
part  of  the  common  knowledge  of  every  person  {Kaolat/ype 
Engraving  Co.  v.  Hoke^  30  Fed.  Rep.  444);  nor  that  playing 
"  policy  "  is  playing  a  game  of  chance  {State  v.  RusseU^  17  Mo.  App. 
16;  State  v.  SeUner^  17  Mo.  App.  39);  nor  that  the  words  "  drawing" 
and  "  Kentucky  Drawing  "  designate  a  game  of  chance  {State  v. 
Brxiner^  17  Mo.  App.  274);  nor  of  the  proper  orthography  or 
orthoepy  of  Polish  names.    State  v.  Johnson^  26  Minn.  316. 

§  25.  Rules  Applicable  In  Particular  States. 

a.  Alabama. — Courts  take  judicial  notice  of  the  fact  that  the 
federal  government  has  taken  no  action  declaring  a  forfeiture  of 
certain  state  lands  {Mathis  v.  Tennessee  cfe  C.  H.  H.  Co.  83  Ala. 
411);  that  there  are  no  tidal  streams  in  Jackson  County  ( Walker  v. 
AUen^  72  Ala.  456);  that  all  the  lands  in  Franklin  County  are  held 
under  the  government  of  the  United  States  {Lewis  v.  Ha/rris^  31 
Ala.  689);  that  lands  within  the  district  of  lands  for  sale  at  Cahaba. 
are  within  the  State.    King  v.  Kent,  29  Ala.  542. 

Courts  will  take  judicial  notice  of  the  constitutional  provision,, 
to  prevent  the  executive  power  from  controlling  the  public 
moneys,  and  not  to  restrict  the  legislative  power  {Smith  v.  Speed, 
50  Ala.  276);  that  the  assets  of  the  state  bank  and  branches  are 
placed  in  the  hands  of  commissioners  {Douglass  v.  Branch  Bank 
at  Mohile,  19  Ala.  659);  that  contracts  made  in  January,  1865,. 
were  made  with  reference  to  Confederate  currency  {Buford  v. 
Tucker,  44  Ala.  89);  that  no  part  of  the  Tallapoosa  Eiver  lies 
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within  the  corporate  limits  of  the  City  of  Montgomery  {Montr 
ganiery  City  Council  v.  Montgomery  db  W.  PI.  Hood  Co.  31  Ala. 
76);  to  what  chancery  district  Mobile  belonged  {Alaha/ma  G.  L. 
Ins.  Co.  v.  Cobij  57  Ala.  547);  of  the  existence  and  contents  of  the 
American  Table  of  Mortality  in  estimating  dower  right.  Gordon 
V.  Tweedy^  74  Ala.  232;  McDonnell  v.  Alaha/ma  Gi,  L.  Ins.  Co. 
85  Ala.  401. 

The  probate  court  may  take  judicial  notice  of  the  fact  that 
Euf  aula  is  an  incorporated  city  in  said  county  {Smitlia  v.  Fl<yurnoy^ 
47  Ala.  345);  that  slavery  was  destroyed  in  Alabama  by  the  act  of 
war  {Ferdinand  v.  State^  39  Ala.  706);  of  the  term  of  office  of  a 
notary.     Cary  v.  Staie^  76  Ala.  78. 

But  courts  will  not  take  judicial  notice  of  the  laws  of  Louisiana 
in  reference  to  estates  of  insolvents.  Mobile  db  O.  H.  Co.  v. 
Whitney,  39  Ala.  468. 

b.  Arkansas. — The  court  will  take  judicial  notice  that  the 
Ordinance  of  Secession  in  that  State,  which  interrupted  official 
business  in  the  United  States  Land  Office,  was  passed  in  May, 
1861  {Chovming  v.  Stanfield,  49  Ark.  87);  that  the  common  law  is 
the  basis  of  the  jurisprudence  of  another  State.  Thorn  v.  Weath- 
erly,  50  Ark.  237. 

c.  California. — Courts  will  take  notice  that  coins  are  always 
treated  as  a  standard  of  value  in  that  State  {He  Sanderson,  74 
Cal.  199);  of  the  relation  of  the  streets  of  San  Francisco  to  one 
another,  and  of  the  directions  in  which  they  run.  Brady  v.  Pagey 
69  Cal.  52. 

But  the  courts  of  California  are  not  bound  to  notice  rules  of  the 
departments  of  the  federal  government,  or  the  board  of  land  com- 
missioners or  surveyor-general,  as,  that  original  papers  are  not  to 
be  taken  from  their  files;  but  the  fact  must  appear  by  affidavit  or 
otherwise.    Hensley  v.  Tarpey,  7  Cal.  288. 

d.  District  of  Columbia. — Courts  will  take  notice  of  the 
authority  of  a  notary  pubHc  in  the  State  of  Maryland.  Dermiead 
V.  Maxickj  2  McArth.  475. 

e.  Illinois. — Courts  will  take  notice  that  the  City  of  Monmoutli 
is  in  Warren  County  in  Illinois,  and  presume  a  lot  described  as 
"  lot  five  in  block  one,  in  Haley's  addition  to  the  City  of  Mon- 
mouth," without  stating  in  what  State  or  county,  to  be  in  that  City 
of  Monmouth  in  this  State  {Harding  v.  Strong,  42  111.  148);  that  the 
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United  States  was  the  proprietor  of  land  granted  by  it  to  the  State 
of  Illinois.    Smith  v.  Stevens^  82  HI.  554. 

The  appellate  court  will  not  judicially  notice  who  are  judges 
of  the  circuit  court.    Rumell  v.  Sargent^  7  111.  App.  98. 

f .  Indiana. — The  court  will  take  judicial  notice  of  all  its  laws. 
Junction  E.  Co.  Y.Bank  of  AshJ/md,  79  U.  S.  12  Wall.  226,  20 
L.  ed.  385. 

Claims  of  Virginia,  to  the  Illinois  grant,  constitute  a  part  of  the 
history  and  laws  of  Indiana.     Henthom  v.  Doe^  1  Blackf .  159. 

The  courts  will  take  judicial  notice  that  the  lands  in  Kipley  Coun- 
ty were  surveyed  and  laid  out  by  Acts  of  Congress,  and  that  their 
fiides  are  east,  west,  north  and  south  [BuchanoAfh  v.  Whithcmi^  36* 
Ind.  257);  of  the  geographical  position  of  the  falls  of  the  Ohio  River 
And  that  there  are  no  pilots  appointed  for  other  falls  in  the  State 
{Cash  v.  Clark  County  Atcditor,  7  Ind.  227);  that  during  and  since 
the  Civil  War  the  adjutant-general  has  made  records  of  the  muster 
rolls  of  the  regiments  furnished  the  United  States  {Monroe  County 
Comrs.  V.  May,  67  Ind.  562);  that  funds  raised  for  or  appropriated 
to  the  support  of  common  schools  pertain  to  the  school  corporation 
of  a  township  {Skinner  v.  Harrison  Twp.  2  L.  K.  A.  137, 116  Ind. 
139);  that  New  Albany  is  in  Floyd  County  {Zuek  v.  State,  96  Ind. 
16);  that  the  neighborhood  three  miles  south  of  Westville  is  in 
La  Porte  County.  LouisviUe^  N,  A,  <&  C.  R.  Co.  v.  Rixon,  101 
Ind.  337. 

Courts  of  Indiana  will  not,  however,  judicially  notice  the  names 
of  cities  or  towns  adopting  the  General  Incorporation  Act.  Johnr 
son  V.  Indianapolis,  16  Ind.  227. 

g.  Iowa. — The  supreme  and  district  courts  will  take  judicial 
notice  of  who  are  the  judges  of  the  various  courts  of  the  State 
And  of  their  terms  of  office.     Upton  v.  Ponton,  72  Iowa,  295. 

h.  Kansas. — Courts  will  take  notice  of  all  the  laws  of  the  State 
{Re  Division  of  Howard  County,  15  Kan.  194);  of  the  Constitu- 
tion of  a  sister  State,  so  far  as  the  jurisdiction  of  its  court  is 
fihown  {Dodge  v.  Coffin,  15  Kan.  277.  See  Shed  v.  Augustine,  14 
Kan.  282);  and  that,  by  the  Constitution,  the  court  is  a  common- 
law  court.    Butcher  v.  Bam,k  of  Brownsville,  2  Kan.  70. 

i.  Kentucky. — ^The  court  will  take  judicial  notice  of  what  were 
the  laws  of  Virginia  before  the  separation.  Delano  v.  Jopling, 
1  Litt.  119,  417. 

j.  Louisiana. — The  court  will  judicially  notice  that  the  common 
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Jaw  is  the  basis  of  the  jurisprudence  of  a  particular  State  {Copley 
V.  Sanford^  2  La.  Ann.  335;  Klhig  v.  Sejour^  4  La.  Ann.  129)^ 
also  the  fact  that  the  vendor's  privilege  upon  movables  is  not  recog- 
nized by  the  other  States  of  the  Union.  Mcllvahie  v.  Legare^ 
M  La.  Ann.  923. 

k.  Mississippi* — Courts  cannot  judicially  know  that  a  sale  of 
land  has  been  made  because  they  are  bound  to  know  that  there  is 
a  law  providing  for  such  sale.    Bledsoe  v.  Doe,  4  How.  (Miss.)  13. 

1.  Missouri. — ^The  Missouri  Act  incorporating  the  City  of 
Kansas  is  a  public  Act.    Bowie  v.  Kansds  City,  51  Mo.  454. 

The  courts  take  judicial  notice  of  the  Spanish  laws  formerly  in 
force  {Chouteau  v.  Pierre,  9  Mo.  3;  Ott  v.  Soulard,  9  Mo.  581); 
that  the  State  of  Missouri  is  east  of  the  Rocky  Mountains.  Pnce 
V.  Page,  24  Mo.  65. 

m.  North  Carolina. — Courts  will  take  notice  of  a  statute  in 
respect  to  local  option,  and  also  of  a  public  local  statute  which 
changes  the  name  of  a  township.    Staie  v.  Cooper,  101  N.  C.  684. 

n.  Tennessee. — Courts  will  take  notice  of  the  suspension  of 
the  Statute  of  Limitations  from  May  6,  1861,  to  January  1,  1867. 
JEast  Tennessee  Iron  Mfg.  Co.  v.  Gaskell,  2  Lea,  742. 

o.  Texas. — Courts  will  take  notice  that  in  1869  the  govern- 
inent  of  Texas  was  administered  by  military  authority  under  the 
Heconstruction  Acts  of  Congress  {Gates  v.  Johnson  County,  36 
Tex.  144);  of  the  principles  of  the  common  law,  including  equity, 
which  apply  to  the  case  {Nimtno  v.  Davis,  7  Tex.  26);  of  the  Act 
-creating  the  Mississippi  and  Pacific  Railroad  reservation,  and  that 
the  whole  of  Ellis  County  fell  therein  (  Wright  v.  HaicTcins,  28 
Tex.  452);  that  the  City  of  Galveston  is  in  the  county  of  the  same 
name.    Solyer  v.  Bomanet,  52  Tex.  562. 

p.  Wisconsin. — Courts  will  not  take  judicial  notice  that  there 
are  county  judges  in  New  York,  or  that  they  are  authorized  to 
administer  oaths.    Fellows  v.  Menasha,  11  Wis.  558. 

§  26.  Recent  Utterances  of  State  and  Federal  Courts  on 
the  Sullject. — Courts  will  take  judicial  notice  of  the  contents  of 
the  Bible  and  that  the  religious  world  is  divided  into  sects,  and  of 
the  general  doctrines  maintained  by  each  sect.  State  v.  Edgertofi 
School  Dist.  No.  8,  7  L.  K.  A.  330,  76  Wis.  177. 

The  law  of  a  sister  State  of  the  American  Union  is  a  foreign 
law  in  the  sense  that  it  is  not  judicially  noticed,  but  must,  in  order 
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to  have  effect,  be  proved  as  a  fact.     Conrad  v.  Fisher^  8  L.  R.  A. 
147,  37  Mo.  App.  352. 

It  is  within  common  knowledge  that  perishable  freight  ought 
ordinarily  to  be  transported  by  a  railroad  a  distance  of  64  miles  in 
less  than  4  days  so  as  to  justify  a  finding  of  negligence  on  the  part 
of  the  company,  where  there  is  no  evidence  showing  how  many 
transfers  of  the  cars  were  necessarily  made.  SL  Clair  v.  Chicago^ 
B.  dh  Q.  R.  Co.  80  Iowa,  304. 

A  court  in  Connecticut  has  judicial  knowledge  that  Ansonia  is 
easily  accessible  from  New  York  City  by  railway,  that  there  is- 
f  requent  communication  by  mail,  and  that  the  telegraph  may  be 
used  and  a  reply  obtained  in  half  an  hour  and  at  a  trifling  expense* 
Morgan  v.  Farrel^  58  Conn.  413. 

A  court  has  judicial  knowledge  of  the  filing  of  an  answer  in 
a  suit.     Security  Co,  v.  ArhucTde^  123  Ind.  518. 

Courts  take  judicial  notice  of  the  days  on  which  Sunday  falls, 
and  it  is  proper,  if  the  fact  is  material,  to  charge  the  jury  that 
certain  dates  fall  on  Sunday.    Swales  v.  Grubha^  126  Ind.  106. 

It  may  be  assumed  that  it  is  a  part  of  the  common  knowledge- 
that  axle  skeins  for  wagons  have  for  many  years  been  made  of 
cast  metal  of  such  shape  as  has  been  deemed  desirable  for  their 
use,  and  that  there  was  no  difficulty  in  casting  skeins  which  reach 
onto  or  cover  the  shoulder  of  the  axle,  or  extend  along  the  under 
side  of  the  axle,  back  of  the  collar.  Studebaker  Bros.  Mfg  Co. 
V.  Illinois  Iron  <&  B.  Co.  42  Fed.  Rep.  52. 

Judicial  notice  cannot  be  taken  of  the  fact  that  there  is  or  is 
not  a  railroad  company  of  a  certain  name.  Western  B.  Co,  of 
Alahama  v.  McCaU'^  89  Ala.  375. 

The  Supreme  Court  of  the  State  cannot  judicially  know  the 
ordinances  of  a  city.  Central  Sav.  Bank  v.  Baltimore^  71  Md- 
515. 

Judicial  notice  may  be  taken  of  the  fact  that  at  a  certain  date- 
a  section  of  country  was,  for  the  greater  portion  of  it,  unsettled 
and  much  of  it  occupied  by  or  within  the  range  of  wild  Indians. 
United  States  v.  WaUaifiet,  V.  cfc  C.  M.  Wagon  Road  Co.  42 
Fed.  Rep.  351. 

In  the  ascertainment  of  any  facts  of  which  judges  are  bound 
to  take  judicial  notice,  they  may  refresh  their  memory  and  inform 
their  conscience  from  such  sources  as  they  deem  most  trustworthy. 
Jones  V.  United  States,  137  U.  S.  2(J2,  34  L.  ed.  691. 
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All  courts  of  justice  are  bound  to  take  judicial  notice  of  the 
territorial  extent  of  the  jurisdiction  exercised  by  the  government 
whose  laws  they  administer,  or  of  its  recognition  or  denial  of  the 
sovereignty  of  a  foreign  power,  as  appearing  from  the  public  Acts 
-of  the  Legislature  and  executive,  although  those  Acts  are  not 
formally  put  in  evidence,,  nor  in  accord  with  the  pleadings. 
J(mes  V.  United  States,  137  U.  S.  202,  34  L.  ed.  691. 

Courts  will  take  judicial  notice  of  the  days  of  the  week  and 
month,  and  hence  of  the  fact  that  an  installment  of  interest  on  a 
note  fell  due  on  Saturday.     Campbell  v.  West,  ^^  Cal.  197. 

Judicial  notice  may  be  taken  of  the  height  of  the  human  body 
and  the  measurement  of  its  several  parts,  for  the  purpose  of 
reversing  a  judgment  on  a  verdict  which  necessarily  involves  a 
finding,  without  any  evidence  as  to  plaintiffs  height,  that  while 
fitting  on  a  car  he  was  struck  on  the  head  by  an  arch  4  feet  7 
inches  above  the  top  of  the  car.  Hunter  v.  New  York,  0.  <& 
W.  R.  Co.  6  L.  E.  A.  246,  116  N.  Y.  615. 

Courts  must  take  judicial  notice  of  a  charter  when  declared  by 
the  Legislature  to  be  a  public  Act.  Case  v.  Kelly,  133  U.  S.  21, 
33  L.  ed.  513. 

The  United  States  Supreme  Court  takes  judicial  notice  of  the 
fact  that  at  the  date  of  his  certificate  a  deputy  comptroller  of  the  cur- 
rency was  such  officer.    Keyser  v.  Hitz,  133  U.  S.  138, 33  L.  ed.  531. 

All  courts,  both  state  and  federal,  will  take  judicial  notice  of 
public  Acts,  and  they  are  also  bound  to  give  effect  and  recogni- 
tion to  the  same.  Armstrong  v.  United  States,  80  U.  S.  13 
WaU.  154,  20  L.  ed.  614. 

The  courts  will  not  take  judicial  notice  that  electricity  as  used 
by  a  street-railway  company  for  the  propulsion  of  its  cars  is 
dangerous.  Taggart  v.  Neioport  St.  R.  Co.  7  L.  R.  A.  205,  16 
R.  L  668. 

The  court  will  take  judicial  notice  of  the  American  Table  of 
Mortality.     Gordon  v.  Tweedy,  74  Ala.  232. 

Presumedly,  by  force  of  similar  reasoning,  the  Carlisle  and 
Northampton  Tables  are  entitled  to  the  same  distinction,  as  is 
inferable  from  the  following  well-considered  opinion  by  the  New 
York  Court  of  Appeals:  "  An  exception  was  taken  by  the  counsel 
to  the  reception  of  the  Northampton  Tables  as  evidence  tending 
to  show  the  probable  duration  of  the  life  of  the  plaintiff,  it  may 
be  remarked  that  the  objection  thereto  was  general  and  not  based 
upon  the  want  of  preliminary  proof  showing  their  genuineness 
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or  want  of  identity  with  those  long  in  nse  by  insurance  companies* 
and  courts  for  this  purpose.  These  Tables  were  used  by  the 
supreme  court  in  Wager  v.  Schuyler^  1  Wend.  553,  for  this^ 
purpose,  in  an  action  of  covenant,  where  the  probable  duration 
was  determined  by  the  court  in  this  was,  upon  a  verdict,  subject 
to  the  opinion  of  the  court.  That  they  have  been  long  so  used 
by  the  court  of  chancery  in  this  State  and  courts  of  equity  in 
England  is  too  well  known  to  require  any  citation  of  cases.  They 
have  been  adopted  by  a  rule  of  the  supreme  court  for  this- 
purpose.  Eule  85.  It  would  be  singular  indeed,  if,  under  these 
facts,  they  were  to  be  held  inadmissible,  when  the  same  fact  was^ 
to  be  determined  by  jury.  They  were  competent  in  connection 
with  the  proof  given  as  to  the  health,  constitution  and  habits  of 
the  plaintiff."     Schdl  v.  Plunib,  55  J^.  Y.  592. 

The  Northampton  Tables  are  competent  evidence  upon  the 
question  as  to  the  probable  duration  of  a  life.  Ibid.  See  ako- 
Greer  v.  mw  York,  1  Abb.  Pr.  X.  S.  206. 

Where,  in  an  action  for  personal  injuries,  there  is  some  evidence 
tending  to  show  that  the  injuries  are  of  a  permanent  cliaracter, 
it  is  proper  to  admit  mortuary  tables  to  show  the  expectancy  of 
life.    'Noriheastem  R.  Co.  v.  ChcmdUr,  84  Ga.  37. 

The  Carlisle  Life  Tables  are  admissible  in  evidence  in  an  action 
for  personal  injuries,  where  the  evidence  as  to  the  permanency  of 
the  injuries  is  conflicting.  Blair  v.  Madison  County  (Iowa)  46  N» 
W.  Eep.  1093. 

The  most  extreme  position  of  which  we  have  any  recent  knowK 
edge,  and  which  has  been  assumed  with  regard  to  judicial  notice^ 
is  that  exhibited  by  the  following  extract  from  a  recent  opinion 
from  the  Supreme  Court  of  the  United  States,  Mr.  Justice  Field 
writing  for  reversal:  "In  the  present  case,  the  court  below  was- 
required  to  take  notice  of  the  extent  of  its  jurisdiction,  not  only 
of  the  subjects  placed  by  law  under  its  cognizance,  but  of  ita 
extent  territorially.  It  should  have  known  judicially  whether  the- 
laws  of  the  Territory,  which  it  was  appointed  to  expound,  were 
in  operation  with  reference  to  a  subject  brought  before  it  in  the 
regular  course  of  procedure.  It  was  bound  to  know  whether  they 
were  in  force  in  the  township  designated  in  the  County  of  Lewis, 
and  Clarke  on  the  13th  day  of  May,  1873,  and  that  necessarily 
involved  a  knowledge  of  its  distance  from  the  capital  of  the  Ter-^ 
ritory.  It  may  be  that  the  judge's  information  on  the  subject 
was  at  fault,  and  calculations  and  inquiries  on  the  subject  may 
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have  been  necessary.  Such  is  the  case  with  reference  to  a  great 
variety  of  subjects  of  general  concern,  of  which  courts  are  required 
to  take  judicial  notice.  Information  to  guide  their  judgment  may 
be  obtained  by  resort  to  original  documents  in  the  public  archives 
or  to  books  of  history  or  science  or  to  any  other  proper  source. 
In  this  case,  it  appears  by  the  government  maps  of  the  Territory, 
upon  which  the  public  surveys  are  marked,  that  the  distance  from 
the  seat  of  government  to  the  nearefit  point  of  the  township  in 
which  the  mining  ground  in  controversy  is  situated  exceeds  sev- 
enty-five miles."  Hoyt  v.  EuaseU,  llY  U.  S.  401,  29  L.  ed.  914 
(1885). 

§  27.  Manifest  Defects  of  Any  Tabulation  of  the  Topics 
Embraced  within  This  Subject. — Summarizing  this  somewhat 
extended  view  of  the  topic  it  may  be  aflSrmed  that  facts  of  uni- 
versal notoriety  need  not  be  proved.  As  "^ptly  expressed  by  an 
early  text-writer,  "To  require  proof  of  every  fact,  as  that  Shang-Hai 
is  beyond  the  jurisdiction  of  the  court,  would  be  utterly  and 
absolutely  absurd.''  Gres.  Eq.  Ev.  294.  This  last  proposition  is 
reasonably  apparent,  but  some  obscurity  invests  the  case  of  Hoare 
V.  Siherlock^  12  Q.  B.  624,  which  was  a  libel  suit  which  charged 
that  the  friends  of  the  plaintiff  had  "realized  the  fable  of  the 
frozen  snake,"  and  in  which  the  court  took  judicial  notice  that 
the  knowledge  of  that  fable  existed  generally  in  society. 

We  venture  to  doubt  that  the  most  unremitting  industry  will 
fail  to  disclose  a  more  questionable  application  of  the  doctrine  of 
judicial  notice;  and  Mr.  Justice  Swayne,in  a  comparatively  recent 
case,  with  this  identical  decision  well  in  mind,  and  with  an  attitude 
of  protest  at  its  enormity,  significantly  says :  "This  power  is  to 
be  exercised  by  courts  with  caution.  Care  must  be  taken  that 
the  requisite  notoriety  exists.  Every  reasonable  doubt  upon  the 
subject  should  be  resolved  promptly  in  the  negative."  Brawn  v. 
Piper,  91  U.  S.  37,  23  L.  ed.  200. 

The  list  of  matters  judicially  noticed  is  not  intended  to  be  com- 
plete in  this  review  and  it  is  a  matter  of  grave  doubt  if  any 
absolutely  complete  list  could  be  collated;  as  it  is  practically 
impossible  to  enumerate  everything  which  is  so  notorious  in  itself 
or  so  distinctly  recorded  by  public  authority  that  it  would  be 
saperfluous  to  prove  it.  In  some  States  of  the  Union  all  Acts  of 
incorporation  are  deemed  public  laws.  Mass.  Pub.  Stat.  chap.  169 
sec.  68.  State  v.  McAUister,  24  Me.  139,  is  an  instructive  case  in 
point,  although  perhaps  it  does  not  absolutely  afiirm  the  proposition. 
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c.  Statement  of  the  General  Rule. 

d.  Concise  Statements  of  the  Rule  by  Mr.  Justice  Johnson 

and  Mr,  Chief  Justice  Dixon, 

e.  Commentary  by  Sir  James  Stephen;  Authorities  Stcstain- 

ing  His  Views. 

f.  The  Statute  of  Limitations  i7i  Its  Relations  to  Tliis 

Phase  of  the  Law. 
-43.  Presumptions  Regarding  the  Absolute  Payment  of  Promissory 
Notes, 

a.  Rebuttal  Evidence  as  to  Tliis  Presumption. 

b.  Authorities  Beari7ig  upon  This  Subject  Collated. 

44.  Presumption  of  hitent. 

a.  Persons  of  Sound  Mind  and  Discretion  Presumed  to 

Intend  Or  dietary  Acts. 

b.  Fraudulent  Intent  Never  to  be  Presumed. 

c.  Intention  of  Parties  a  Fact  to  be  Proved. 

d.  Presumption  of  Intent  Rebuttable  by  Conipetent  Evidence. 

e.  Further  Presumption  That  a  Person  Intends  to  Do  What 

is  within  His  Power  and  Right  to  Do. 
i.  Corporations  Subject  to  the  Presumption  of  Intent. 

g.  Review  of  the  Celebrated  Case  of  Curtis  v.  Leavitt;  Views 

of  Chief  Judge  Comstock. 
h.  Qualification  of  the  Rule  Stated  by  Justice  Hubbard. 

45.  Presumption  of  Life. 

a.  These  Presumptions  Cautiously  hidulged. 

b.  Views  of  Mr.  Oresley. 

c.  Presumptions  should  be  Made  upon  the  Common  Pnnci- 

pies  of  Induction. 

d.  An  Extreme  Case  Considered. 

c.  Presumption  of  Suicide  not  to  be  Indulged. 

f.  Ordinary  Term  of  Life  not  Presumed  to  Exceed  Ninety- 

nine  Years. 

46.  Presumption  of  Death, 

a.  Raised  by  Continuous  Absence  for  Seven  Tears. 

b.  No  Presumption  as  to  tlie  Tijne  of  Death  Arises  from 

Mere  Absence. 

c.  Statement  of  the  North  Carolina  Rule, 

d.  Authorities  Cited  by  Mr,  Justice  Harlan, 

e.  Death,  how  Proved. 

f.  Importance  of  This  Presumption  in  Crimi7ial  Law. 

47.  Presumption  of  Survivorship. 

a.  No  Speculative  Presumption  as  to  the  Order  in  Which 
Two  Persons  Die. 
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b.  Death  Occasioned  by  Catastrophe  liaises  no  Presumption 
of  Survivorship. 

48.  Presumption  of  Sanity, 

49.  Presumption  of  Legitimacy, 

a.  Prese7it  Status  of  the  Rule 

b.  WarU  of  Access  may  he  Shown. 

c.  Presumption  of  Legitimacy  Rebuttable, 

d.  Doubt  and  Suspicion  not  Indulged. 

e.  Presumption  of  Legitimacy  of  Child  Born  in  Wedlocks 
t.  Burden  of  Proving  Dlegitimacy. 

g.   When  Legal  Presumption  Relieves  from  Proof 
h.    What  Evidence  Necessary  to  Bastardize, 

i.  Father^s  Declarations  Insufficient. 

j.  Likeness  as  Regards  the  Question  of  Paternity. 

k.  Illegitimacy  may  be  Established  by  Proof  of  Other  Facts^ 

1.  Evidence  of  Intercourse  with  Other  Men. 
m.  Proof  of  Non-access, 
n.  Parties  Themselves  not  Competent  Witnesses  on  the  Sub^ 

ject  of  Access. 
o.  Proof  of  Impotency  of  Husband. 

50.  Presumption  of  Domicil. 

a.  Once  Acquired  Presumed  Continued. 

b.  Lord  Westbury^s  Statement  of  the  Rule. 

c.  Domiciliary  Relatiofis  Perpetuate  Themselves. 

51.  Presumption  of  Negligence. 

a.  How  Established. 

b.  Not  Assumed  where  Proper  Care  is  Sliown. 

c.  Mere  Happening  of  Accident  not  Sufficient  to  Establish^ 

d.  Fact  of  Killing  does  not  Establish. 

e.  Rule  in  Actions  Based  on  Contracts. 

62.  Presumptions  Arising  from  Lapse  of  Time  and  Notorious 
Possession. 

a.  This  Rule  One  of  Convenience  and  Policy. 

b.  Conveyance  Presumed  from  Lapse  of  Time. 

53.  Presumption  of  Identity. 

a.  Shown  by  Identity  of  Name. 

b.  May  be  Repelled. 

c.  The  Rule  Condensed. 

54.  Presumption  of  Innocence. 

a.  Wide  Acceptation  of  This  Rule. 

b.  Party  Alleging  Guilt  must  Prove  It. 

55.  Presumption  of  Knowledge. 

a.    Universality  of  This  Presumption. 
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b.  The  Maxim  "Ignoratia  Legis  Neminem  Ezcusaf 

c.  Wharton^s  View. 

d.  Argument  of  Mr.  Livingston. 

56.  Presumption  as  to  the  Date  of  a  Document, 

a.  Rule  from  Stephen's  Digest. 

b.  2io  Presumption  Indulged  as  to  Forged  Instruments. 

c.  All  Presumptions  Subject  to  Rebuttal. 

57.  Presumptions  as  to  Alluvion  and  Riparian  Rights. 

58.  Views  of  Sir  James  Stephen. 

59.  ^oUended  Citation  of  Authority. 

§  28.  Blackstone's  Definition.— Next  to  positive  is  circum- 
stantial evidence,  or  the  doctrine  of  presumptions.  When  a  fact 
cannot  itself  be  demonstrated,  that  which  comes  nearest  to  proof 
of  it  is  proof  of  the  circumstances  necessarily  or  usually  attending 
it;  this  proof  creates  a  presumption,  which  is  relied  upon  till  the 
contrary  is  proved.     3  Bl.  Com.  371. 

Presumptive  evidence  proceeds  upon  the  theory  that  the  jury 
can  infer  the  existence  of  a  fact  from  another  fact  that  is  proved, 
and  which  most  usually  accompanies  it  JScmie  Ins.  Co.  v.  WeidSy 
78  U.  S.  11  Wall.  440,  20  L.  ed.  198  (1870),  Davis,  J.  See  also 
StarOey  v.  SiaU,  26  Ala.  30;  Binns  v.  State^  66  Ind.  432;  ChesUy 
V.  Brovm^  11  Me.  146;  Bow  v.  AUenstown^  34  N.  H.  365;  ^ried- 
iker  v.  Everingham^  27  N.  J.  L.  150,  153;  Betts  v.  Jackson^  6 
Wend.  181;  Jackson  v.  Warford^  7  Wend.  66;  McConnelTs  App. 
97  Pa.  34;  Oaks  v.  WeU&r,  16  Vt.  71;  Welch  v.  SackeU,  12  Wis.  257. 

§  29.  Presomption  of  Law. — A  rule  which,  in  certain  cases, 
either  forbids  or  dispenses  with  any  ulterior  inquiry.  Schvylkill 
cfe  D.  Imp.  <&  R.  Co.  V.  Munson,  81  U.  S.  14  Wall.  449, 20  L.  ed. 
872  (1871). 

Such  presumptions  arise  in  respect  to  the  intermediate  proceed- 
ings in  cases  where  lands  are  sold  under  licenses  granted  by  courts 
to  executors,  administrators,  guardians  and  other  officers,  where 
they  are  required  to  advertise  the  sales  in  a  particular  manner,  and 
to  observe  other  formalities  in  their  proceedings.  Lapse  of  time, 
usually  for  the  period  of  thirty  years,  afiords  a  conclusive  presump- 
tion in  such  cases,  if  the  license  and  the  official  character  of  the 
party  and  the  deed  of  conveyance  are  proved,  that  all  the  inter- 
mediate proceedings  were  correct.  Were  it  otherwise,  great  uncer- 
tainty of  titles  and  other  public  mischief  would  ensue,  but  the  rule 
as  to  lapse  of  time  accompanied  by  the  acquiescence  of  parties 
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adversely  interested  does  not  in  general  extend  to  I'ecords  and 
public  documents,  which  are  supposed  always  to  remain  in  tiie 
custody  of  officers  charged  with  their  preservation,  and  which, 
therefore,  must  be  proved  or  their  loss  accounted  for  by  secondary 
evidence.  Hathaway  v.  Clark^  5  Pick.  490;  Brunswick  First 
Pa/rish  V.  McKean^  4  Me.  508. 

§  30,  Presumption  of  Fact. — ^A  presumption  of  a  fact  is  an 
inference  of  the  existence  of  a  certain  fact  arising  from  its  neces- 
sary and  usual  connection  with  other  facts  which  are  known.  The 
principle  is  recognized  in  jurisprudence  that  proof  of  certain  facts 
may  lead  irresistibly  to  the  presumption  that  another  act,  of  which 
there  is  no  direct  proof,  was  committed  or  done.  Men  are  pre- 
sumed to  act  according  to  their  own  interests.  It  is  presumed  that 
regular  and  ordinary  means  are  adopted  for  a  given  end.  So 
where  tlie  means  calculated  to  attain  a  certain  end  appear  to  have 
been  adopted,  and  the  end  itself  appears  to  have  l>een  attained,  a 
particular  completion  will  be  presumed.  1  Phil.  Ev.  599-610; 
Roberta  v.  People^  9  Colo.  458.  In  support  of  the  proposition 
above  enunciated,  I  cite  art.  87  of  Stephen's  Digest:  "  When  any 
document  purporting  to  be  and  stamped  as  a  deed  appears  or  is 
proved  to  be  or  to  have  been  signed  and  duly  attested,  it  is  pre- 
sumed to  have  been  sealed  and  delivered,  although  no  impression  of 
a  seal  appears  thereon." 

It  should  be  borne  in  mind  that  the  inferences  indulged  by  this 
presumption  are  by  no  means  uniform.  "  Where  the  common  seal 
of  a  corporation  appears  to  be  affixed  to  an  instrument,  and  the 
signatures  of  tlie  proper  officers  are  proved,  the  courts  are  to  pre- 
sume that  the  officers  did  not  exceed  their  authority,  and  the  seal 
itself  is  prima  facie  evidence  that  it  was  affixed  by  proper  authority." 
Angell  &  A.  Corp.  §  224;  Oshome  v.  Tunis,  25  N.  J.  L.  633; 
Lovett  V.  Steam  Saw-MiU  Asso,  6  Paige,  54,  3  L.  ed.  896;  P/int 
V.  Clinton  County ,  12  N.  H.  430;  Chouquette  v.  Barada,  28  Mo. 
491;  Bank  of  United  States  v.  Dandridge,  25  U.  S.  12  Wheat 
70;  6  L.  ed.  554.  "  The  certificate  of  the  acknowledgment  of  a 
deed  is  received  without  proof  of  the  official  character  of  the  officer 
granting  it."     Thuimian  v.  Cumeron,  24  Wend.  91,  92. 

§  31.  Presumptions  as  to  Documents  Thirty  Years  Old. — 

The  presumption  is  that  where  any  document  purporting  or  proved 
to  be  thirty  years  old  is  produced  from  any  custody  which  the 
judge  in  the  particular  case  considers  proper,  it  is  presumed  that 
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the  signature  and  every  other  part  of  such  document  which  pur- 
ports to  be  in  the  handwriting  of  any  particular  person  is  in  that 
person's  handwriting,  and,  in  the  case  of  a  document  executed  or 
attested,  that  it  was  duly  executed  and  attested  by  the  persons  by 
whom  it  purports  to  be  executed  and  attested;  and  the  attestation 
or  execution  need  not  be  proved,  even  if  the  attesting  witness  is 
alive  and  in  court.     Steph.  Dig.  Ev.  art.  88. 

§  32.  Proper  Gnstody  of  Such  Docnments. — Documents  are 
said  to  be  in  proper  custody  if  they  are  in  the  place  in  which,  and 
under  the  care  of  the  person  with  whom,  they  would  naturally  be; 
but  no  custody  is  improper  if  it  is  proved  to  have  had  a  legitimate 
origin,  or  if  the  circumstances  of  the  particular  case  are  such  as  to 
render  such  an  origin  probable.    Tbid. 

%  33.  Chara4;ter  of  Evidence  Offered  in  Support  of  Pre- 
snmptions. — If  the  evidence  offered  conduces  in  any  reasonable 
degree  to  establish  the  probability  or  improbability  of  the  fact  in 
controversy,  it  should  go  to  the  jury.  Home  Ins.  Co,  v.  Weide^  78 
U.  S.  11  Wall.  440,  20  L.  ed.  198  (1871). 

§  34.  Inferences  from  Inferences  not  Permitted. — Infer- 
ences from  inferences  are  not  permitted, — only  immediate  inferences 
from  facts  proved.  If  the  presumed  fact  has  no  immediate  con- 
nection with  or  relation  to  the  established  fact  from  which  it  is 
inferred,  it  is  regarded  as  too  remote.  Thus,  the  presumption  that 
a  public  oflScer  has  done  his  duty  does  not  supply  proof  of  independ- 
ent and  substantial  facts.  United  States  v.  JRoss^  92  U.  S.  283, 
284,  23  L.  ed.  708  (1875),  Strong,  J.;  Grcmd  Trwnk  E.  Co.  v. 
Eichwrdson,  91  U.  S.  470,  23  L.  ed.  362  (1875). 

A  judge,  in  deciding  that  evidence  of  a  particular  circumstance 
is  not  receivable,  impliedly  decides  that  no  presumption  can  be 
drawn  from  it  which  ought  to  have  effect  with  the  jury.  A  pre- 
sumption which  the  jury  is  to  draw  is  not  a  circumstance  in  proof, 
and  it  is  not,  tlierefore,  a  legitimate  foundation  for  a  presumption. 
There  is  no  "  open  and  visible  connection  "  between  the  facts  out 
of  which  the  two  presumptions  arise.  Douglass  v.  MitcheU^  35 
Pa.  446,  447  (1860),  Strong,  J.;  McAleer  v.  McMurray,  58  Pa. 
126  (1868).  An  inference  from  an  inference,  if  allowed  at  all, 
has  little  probative  force.  Ayer  v.  Steamer  Glaucus^  4  Cliff.  171 
(1870). 

§  35.  Wharton's  Definition. — Dr.  Wharton  has  been  peculiarly 
felicitous  in  his  definition  of  this  term.    At  sec.  1237  we  find  the 
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following  language:  "  Presumptions  of  law  are  uniform  and  con- 
stant rules,  applicable  only  generically.  Presumptions  of  fact,  on 
the  other  hand,  are  conclusions  drawn  by  free  logic,  applicable  only 
specifically."     See  HamiUon  v.  People^  29  Mich.  193. 

A  presumption  of  law  derives  its  force  from  jurisprudence  as 
distinguished  from  logic.  A  statute,  for  instance,  may  say  that 
a  person  not  heard  of  for  ten  years  is  to  be  counted  as  dead.  This 
is  a  presumption  of  law,  and  is  arbitrarily  to  be  applied  to  all  cases 
where  parties  have  been  absent  for  such  period  without  being 
heard  from.  If  there  be  no  such  statute,  then  logic,  acting  induct- 
ively, will  have  to  establish  a  rule  to  be  drawn  from  all  the 
circumstances  of  a  particular  case.  Or  a  statute  may  prescribe 
that  all  persons  wearing  concealed  weapons  are  to  be  presumed  to 
wear  them  with  an  evil  intent.  This  would  be  a  presumption  of 
law,  with  which  logic  would  have  nothing  to  do.  It  is  not  neces- 
sary to  a  presumption  of  law,  that  it  should  be  established  by 
statute,  in  our  popular  sense  of  that  term.  Statute,  in  its  broad 
sense,  includes  juridical  maxims  established  by  the  Legislature. 
To  make,  however,  a  maxim  established  by  the  courts  in  this  sense 
a  statute,  it  must  be  not  only  definitely  promulgated  by  judicial 
authority,  but  finally  accepted;  such  maxims  being,  to  adopt 
Blackstone's  metaphor,  statutes  worn  out  by  time,  the  maxim 
remaining,  though  the  formal  part  of  the  statute  has  disappeared. 

To  a  presumption  of  law  probability  is  not  necessary,  but  proba- 
bility is  necessary  to  a  presumption  of  fact  Presumptions  of  law^ 
relieve,  either  provisionally  or  absolutely,  the  party  invoking  them 
from  producing  evidence;  presumptions  of  fact  require  the  produc- 
tion of  evidence  as  a  preliminary.  Evidence,  therefore,  which  is 
the  necessary  antecedent  to  presumptions  of  fact,  is  attached  to 
presumptions  of  law  only  as  a  consequent.  Until  the  evidence  is 
adduced  there  can  be  no  presumption  of  fact;  there  is  no  presump- 
tion of  law  that  is  not  applicable  before  the  evidence  is  adduced. 
The  conditions  to  which  are  attached  presumptions  of  law  are  fixed 
and  uniform;  those  which  give  rise  to  presumptions  of  fact  are 
inconsistent  and  fluctuating. 

A  critical  scrutiny  of  judicial  interpretation  impels  the  conclusion 
that  the  legislative  definition  embodied  in  section  1959  of  the  Cal- 
ifornia Code  is  the  most  concise  and  logical  yet  attempted:  "A 
presumption  is  a  deduction  which  the  law  expressly  directs  to  be 
made  from  particular  facts."  Mr.  Wharton  says  that  a  presump- 
tion of  law  is  a  juridical  postulate;  that  a  particular  predicate  is 
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tmiyersallj  assignable  to  a  particular  subject;  and  he  defines  a  per- 
fiumption  of  fact  as  ^^A  logical  argument  from  a  fact  to  a  fact,  or, 
^18  the  distinction  is  sometimes  put,  it  is  an  argument  which  infers 
A  fact  otherwise  doubtful  from  a  fact  which  is  proved;"  hence,  a 
presumption  of  fact,  to  be  valid,  must  rest  on  a  fact  in  proof, 
l^hart  Ev.  §  1226. 

§  36.  Inferences  and  Presumptions.— Indirect  evidence  is 
of  two  kinds,  (1)  inferences,  and  (2)  presumptions.  An  inference 
is  a  deduction  which  the  reason  of  the  jury  makes  from  the  facts 
proved,  without  an  express  direction  of  law  to  that  effect.  Inf er- 
emces  fall  within  the  exclusive  province  of  the  jury.  It  is  erroneous 
for  the  court  to  charge  the  jury  that  the  existence  of  a  fact  proved 
raises  a  reasonable  presumption  of  the  existence  of  another  fact. 
JPeople  V.  Walden,  51  Cal.  588. 

§  37.  Statutory  Law  of  California  on  This  Subject.— Three 

sections  of  the  California  Code  embody  the  most  exhaustive  resume 
of  authority,  and  reflect  so  faithfully  the  present  attitude  of  the 
law  regarding  this  somewhat  extended  topic,  that  a  failure  to 
reproduce  the  salient  features  they  embody  would  argue  gross 
neglect  of  the  subject.  As  a  monumental  exhibit  of  condensation 
they  will  attract  attention,  and  as  an  epigrammatic  statement  of 
statutory  law  they  are  of  ideal  excellence,  and  singularly  pertinent 
in  their  relations  to  the  law  of  evidence. 

The  following  extract  is  from  part  4,  California  Code  of  Civil 
Procedure,  title  Evidence^  Inferences  wad  Presumptions^  chap.  5: 

a.  When  Presumptions  may  be  Controverted. — §  1961.  "A 
presumption  (unless  declared  by  law  to  be  conclusive)  may  be  con- 
troverted by  other  evidence,  direct  or  indirect ;  but  unless  so  con- 
troverted, Uie  jury  are  bound  to  find  according  to  the  presump- 
tions." 

b.  What  Presumptions  are  Conclusive. — Sec.  1962.  "The 
following  presumptions  and  no  others  are  deemed  conclusive: 

"1.  A  malicious  and  guilty  intent,  from  the  deliberate  commis- 
sion of  an  unlawful  act,  for  the  purpose  of  injuring  another; 

"2.  The  truth  of  the  facts  recited,  from  a  recital  in  a  written 
instrument  between  the  parties  thereto,  or  their  successors  in  inter- 
est by  a  subsequent  title;  but  this  rule  does  not  apply  to  the  recital 
of  a  consideration; 

"3,  Whenever  a  i)arty  has,  by  his  own  declaration,  act  or  omis- 
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fiion,  intentionally  and  deliberately  led  another  to  believe  a  partic- 
ular thing  tme,  and  to  act  upon  such  belief,  he  cannot,  in  any 
litigation  arising  out  of  such  declaration,  act  or  omission,  be  per- 
mitted to  falsify  it; 

"4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord^ 
at  the  time  of  the  commencement  of  the  relation; 

"5.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not 
impotent,  is  indisputably  presumed  to  be  legitimate; 

"6.  The  judgment  or  order  of  a  court,  when  declared  by  tibia 
Code  to  be  conclusive;  but  such  judgment  or  order  must  be  alleged 
in  the  pleadings,  if  there  be  an  opportunity  to  do  so;  if  there  be 
no  such  opportunity,  the  judgment  or  order  may  be  used  as  evi- 
dence; 

"7.  Any  other  presumption  which  by  statute  is  expressly  made- 
conclusive." 

c.  What  Presumptions  may  be  Controverted;  Extended 
Tabulation  of  These  Instances. — Sec.  1963.  "All  other  pre- 
sumptions are  satisfactory,  if  uncontradicted.  They  are  denomi- 
nated  disputable  presumptions,  and  may  be  controverted  by  other 
evidence.    The  following  are  of  that  kind: 

"1.  That  a  person  is  innocent  of  crime  or  wrong; 

"2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

"3.  That  a  person  intends  the  ordinary  consequences  of  his  vol- 
untary act; 

"4.  That  a  person  takes  ordinary  care  of  his  own  concern; 

"5.  That  evidence  willfully  suppressed  would  be  adverse  if  pro- 
duced; 

"6.  That  higher  evidence  would  be  adverse  from  inferior,  being- 
produced; 

"7.  That  money  paid  by  one  to  another  was  due  the  latter; 

"8.  That  a  thing  delivered  by  one  to  another  was  due  the  latter; 

"9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

"10.  That  former  rent  or  installments  have  been  paid  when  & 
receipt  for  the  later  is  produced; 

"11.  That  things  which  a  person  possesses  are  owned  by  him; 

"12.  That  a  person  is  the  owner  of  property  from  exercismg 
acts  of  ownership  over  it,  or  from  common  reputation  of  his  own- 
ership; 

"13.  That  a  person  in  possession  of  an  order  on  himself  for  the 
payment  of  money,  or  the  delivery  of  a  thing,  has  paid  the  money 
or  delivered  the  thing  accordingly; 
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'14.  That  a  person  acting  in  a  public  office  was  regularly- 
appointed  to  it; 

"15.  That  official  duty  has  been  regularly  performed; 

"16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  State 
or  any  other  State  or  country,  was  acting  in  the  lawful  exercise  of 
his  lawful  jurisdiction; 

"17.  That  a  judicial  record,  when  not  conclusive,  does  still 
correctly  determine  or  set  forth  the  rights  of  the  parties; 

"18.  That  all  matters  within  an  issue  were  laid  before  the  jury 
and  passed  upon  by  them;  and,  in  like  manner,  that  all  matters 
within  a  submission  to  arbitration  wei'e  laid  before  the  arbitrator 
and  passed  upon  by  him; 

"19.  That  private  transactions  have  been  fair  and  regular; 

"20.  That  the  ordinary  course  of  business  has  been  followed; 

"21.  That  a  promissory  note  or  bill  of  exchange  was  given  or 
indorsed  for  a  sufficient  consideration; 

"22.  That  an  indorsement  of  a  negotiable  promissory  note  or 
bill  of  exchange  was  made  at  the  time  and  place  of  making  the 
note  or  bill; 

"23.  That  a  writing  is  truly  dated; 

"24.  That  a  letter  duly  directed  and  mailed  was  received  in  the 
regular  course  of  the  mail; 

"25.  Identity  of  person  from  identity  of  name; 

"26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

"27.  That  acquiescence  followed  from  a  belief  that  the  thing 
acquiesced  in  was  conformable  to  the  right  or  fact; 

"28.  That  things  have  happened  according  to  the  ordinary 
course  of  nature  and  the  ordinary  habits  of  life; 

"29.  That  persons  acting  as  copartners  have  entered  into  a  con- 
tract of  copartnership; 

"30.  That  a  man  and  woman  deporting  themselves  as  husband 
and  wife  have  entered  into  a  lawful  contract  of  mamage; 

"31.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce 
from  bed  and  board,  is  legitimate; 

"32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is 
usual  with  things  of  that  nature; 

"33.  That  the  law  has  been  obeyed; 

"34.  That  a  document  or  writing  more  than  thirty  years  old  is 
genuine,  when  the  same  has  been  since  generally  acted  upon  as 
genuine  by  persons  having  an  interest  in  the  question,  and  its 
custody  has  been  satisfactorily  explained; 
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"35.  That  a  printed  and  published  book  purporting  to  be  printed 
or  published  by  public  authority  was  so  printed  or  published; 

"36.  That  a  printed  and  published  book  purporting  to  contain 
reports  of  cases  adjudged  in  the  tribunals  of  the  State  or  country 
where  the  book  is  published,  contains  correct  reports  of  such 
<3ases; 

"37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey 
real  property  to  a  particular  person,  has  actually  conveyed  to  him, 
when  such  presumption  is  necessary  to  perfect  the  title  of  such 
person  or  his  successor  in  interest; 

"38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial 
ground  for  five  years,  with  the  consent  of  the  owner,  and  without 
B,  reservation  of  his  right,  is  presumptive  evidence  of  his  intention 
to  dedicate  it  to  the  public  for  that  purpose; 

"39.  That  there  was  a  good  and  sufficient  consideration  for  a 
written  contract; 

"40.  When  two  persons  perish  in  the  same  calamity,  such  as  a 
wreck,  a  battle  or  conflagration,  and  it  is  not  shown  who  died 
first,  and  there  are  no  particular  circumstances  from  which  it  can 
be  inferred,  survivorship  is  presumed  from  the  probabilities  result- 
ing from  the  strength,  age,  sex,  according  to  the  following  rules: 

"41.  If  both  of  those  who  have  perished  were  under  the  age  of 
fifteen  years,  the  older  is  presumed  to  have  survived; 

"42.  If  both  were  above  the  age  of  sixty,  the  younger  is  pre- 
sumed to  have  survived; 

"43.  If  one  be  under  fifteen,  and  the  other  above  sixty,  the 
former  is  presumed  to  have  survived; 

"44.  If  both  be  over  fifteen  and  imder  sixty,  and  sexes  be  dif- 
ferent, the  male  is  presumed  to  have  survived;  if  the  sexes  be  the 
same,  then  the  older; 

"45.  If  one  be  under  fifteen  or  over  sixty,  and  the  other  between 
those  ages,  the  latter  is  presumed  to  have  survived." 

§  38.  Presumptions  Affecting .  Judicial  Acts. — ^The  best 
exemplification  of  the  rules  regulating  the  familiar  principles  that 
characterize  judicial  acts,  is  in  the  maxim,  "Judicial  action  is  pre- 
sumed regular,"  It  is  a  politic  intendment  inspired  by  neces- 
sity, and  is  approvingly  noticed  in  every  jurisdiction  of  this  coun- 
try. WaUace  v.  Cox,  71  111.  548;  ITahn  v.  ITelly,  34  Cal.  400; 
Markel  v.  Evcms,  47  Ind.  326;  Butcher  v.  Bank  of  BrovmsmUsy 
2  Kan.  80;  Bumjyus  v.  Fisher,  21  Tex.  561;  Pittsburgh,  C.  dk  St. 
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L.  B.  Co.  V.  Hamsey,  89  U.  S.  22  Wall.  322,  22  L.  ed.  823;  PcO- 
sner  v.  Oakley,  2  Doug.  (Mich.)  433;  State  v.  Lewis,  S2  N.  J.  L. 
564;  Horner  v.  2><?^,  1  Ind.  130,  48  Am.  Dec.  355;  Mechanics 
<Ss  T.  Bamk  y.  Union  Bank,  89  U.  S.  22  Wall  276,  22  L.  ed.  871; 
JDams  V.  Hudson,  29  Minn.  28;  Beed  v.  Yaughan,  15  Mo.  141; 
Hays  V.  Ford,  55  Ind.  52;  CaUison  v.  Autry,  4  Tex.  371;  Frosh 
■\.  Holmes,  8  Tex.  29;  Sumner  v.  CfeoA;,  12  Kan.  162;  Dodge  v. 
€offin,  15  Kan.  277;  Beynolds  v.  Nelson,  41  Miss.  83;  /Sifafe  v. 
Williamson,  57  Mo.  192;  Brooks  v.  TTaZ^^,  3  La.  Ann.  150; 
Grinstead  v.  Foute,  26  Miss.  476;  TyZ^  Cotton  P.  Co,  v.  Cheva- 
Her,  56  Gra.  494;  Letcher  v.  Kennedy,  3  J.  J.  Marsh.  701. 
^r^wrn  V.  (?iK,  49  Ga.  549;  C^t/^ai^?  v.  2?^^;^^,  27  111.  467;  Tihhs 
T.  ^ifow,,  27  ni.  119;  Moore  v.  Neil,  39  111.  256;  Preston  v.  FWgrAi, 
-60  Iowa,  351;  Tha/rp  v.  Cbm.  3  Met.  (Ky.)  411;  McNiU  v.  Tt^T*- 
^er,  83  U.  S.  16  Wall  352,  21  L.  ed.  341;  Beedy  v.  Scott,  90  U. 
S.  23  Wall.  352,  23  L.  ed.  109;  Bowe  v.  Parsons,  6  Hun,  338; 
Ma/ndeviUe  v.  Beynolds,  68  K.  Y.  528;  Cromelien  v.  Brink,  29 
Pa.  622;  /Stofe  v.  Lewis,  22  N.  J.  L.  564;  Hudson  v.  Messick,  1 
Honst.  275;  Brown  v.  Connelly,  5  Blackf.  390;  Brackenridge  v. 
Dawson,  7  Ind.  383;  Morgan  v.  /SS^a^,  12  Ind.  448. 

:§  39.  The  Subject  as  Treated  by  Text- Writers  and  Courts. 

a.  By  Best. — The  term  "  presumption,"  in  its  large  and  com- 
prehensive signification,  may  be  defined  to  be  an  inference,  aflSrm- 
ative  or  disaffinnative,  of  the  truth  or  falsehood  of  a  doubtful  fact 
or  proposition,  drawn  by  a  process  of  probable  reasoning,  from 
something  proved  or  taken  for  granted.  It  is,  however,  rarely 
employed  in  jurisprudence  in  this  extended  sense.  Like  "pre- 
.ux^ptive  evidence,"  it  has  there  obtained  a  restrictive  legal  si^i- 
fication,  and  is  used  to  designate  an  inference,  affirmative  or  dis- 
iiffirmative,  of  the  existence  of  some  matter  of  fact,  either  judi- 
cially noticed  or  admitted,  or  established  by  legal  evidence  to  the 
satisfaction  of  the  tribunal.    Best,  £v.  §  299. 

A  very  important  distinction  exists  among  presumptions  of 
law,  namely:  that  some  are  absolute  and  conclusive,  called  by  the 
common  lawyers  "irrebuttable  presumptions,"  and  by  the  civilians 
*^ prtBsumpUones  juris  et  dejuref^  while  others  are  conditional, 
inconclusive  or  rebuttable,  and  are  called  by  tlie  civilians  ^'prce- 
^umptiones  jv/ris  tantum,^^  or  simply,  ^'prcesurnptiones  JuTnsJ^ 
The  fonner  kind  has  been  most  accurately  defined  by  the  civilians, 
^  Dispositio  legis  aliquid  proesumentis,  et  super  prcesumpto,  tan- 
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quam  aibi  comperto  stattientis.^^  They  add  "  Prcesumptio  jv/ria^ 
dicitur,  quia  lege  irvtroducta  est;  et  dejure^  quia  super  taZiprcB- 
sumptione  lex  imducvt  firmum  jus^  et  habet  earn  pro  veritate.^^  In 
a  word,  they  are  inferences  which  the  law  makes  so  peremptorily, 
that  it  will  not  allow  them  to  be  overturned  by  any  contrary  proof  ^ 
however  strong.    Best,  Ev.  §§  305,  306. 

b.  By  Starkie. — The  term  "  presumption"  has  been  variously 
defined  by  legal  writers.  It  is  said  to  be  "  the  result  of  a  process- 
of  reasoning  from  one  fact  to  another,  or  from  one  or  more  facts 
to  others;  an  inference.  A  conclusion,  judgment  or  belief,  as  to- 
the  truth  of  some  matter  of  fact  arrived  at  and  found  by  a  process 
of  inference  from  other  facts."  Burr.  Circ.  Ev.  910.  An  infer- 
ence as  to  the  existence  of  a  fact  not  actually  known,  arising  from 
its  necessary  or  unusual  connection  with  others  which  are  known.. 
Stark.  Ev.  742. 

c.  By  Phillips. — A  probable  inference  which  our  common  sense- 
draws  from  circumstances  usually  occurring  in  such  cases.  1  Phil. 
Ev.  (4th  Am.  ed.)  599.  A  probable  consequence  drawn  from 
facts,  as  to  the  truth  of  a  fact  alleged,  but  of  which  there  is  no- 
direct  proof.  Wills,  Circ.  Ev.  17.  An  inference,  affirmative  or 
disaffirmative,  of  the  existence  of  a  disputed  fact,  drawn  by  a. 
judicial  tribunal,  by  a  process  of  probable  reasoning  from  some 
one  or  more  matters  of  fact  either  admitted  in  the  cause  or  other- 
wise satisfactorily  established.  Best,  Presump.  12.  It  is  a  con- 
clusion in  favor  of  the  existence  of  one  fact  from  others  in  proof. 
Tanner  y.  Hughes,  53  Pa.  289.  In  the  coui-se  of  legal  investiga- 
tions there  are  two  kinds  of  presumption  which  demand  attention;, 
one  is  presumption  of  fact,  the  other  a  presumption  of  law.  3- 
Wait,  Law  and  Prac.  (5th  ed.  1885)  422. 

Presumptions  of  fact  are  to  be  decided  by  the  jury  within  the 
rules  which  so  clearly  separate  the  office  of  the  judge  from  that  of 
the  jury.  ^'Ad  qtccBstionem  facti  non  respondent  judiees;  ad 
quoBstionem  legis  non  respondent  juratoresP    Broom,  Leg.  Max. 

105. 

"Presumptions  of  law  are,  in  reality,  rules  of  law  and  part  of 
the  law  itself;  and  the  court  may  draw  the  inference  whenever  the- 
requisite  facts  are  developed,  whether  in  pleading  or  otherwise, 
while  all  other  presumptions,  however  obvious,  being  only  infer- 
ences of  fact,  cannot  be  made  without  the  intervention  of  a  jury. 
Best,  Presump.  18. 
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Presumptive  evidence  and  the  presumptions  of  proofs  to  which 
it  gives  rise  are  not  indebted  for  their  probative  force  to  any  rules 
of  positive  law;  but  juries,  in  inferring  one  fact  from  others  which 
have  been  established,  do  nothing  more  than  apply,  under  the 
sanction  of  the  law,  a  process  of  reasoning,  the  force  of  which  rests 
on  experience  and  obsei*vation,  and  such  inferences  are  presump- 
tions of  fact.  Best,  Presump.  15,  §  14;  Morgan  v.  Bavey^  6 
Hurlst.  &  K.  265;  Justice  v.  Lang,  52  K  T,  323. 

d.  By  Sir  James  Stephen. — ^A  "presumption"  means  a  rule  of 
law  that  courts  and  judges  shall  draw  a  particular  inference  from 
a  particular  fact,  or  from  particular  evidence,  unless  and  until  the 
truth  of  such  inference  is  disproved.     Steph.  Dig.  Ev.  art.  1. 

Presumptions  from  evidence  of  the  existence  of  particular  facts 
are,  in  many  cases,  if  not  in  all,  mixed  questions  of  law  and  fact. 
If  the  evidence  be  irrelevant  to  the  fact  insisted  on,  or  be  such  as 
<cannot  fairly  warrant  a  jury  in  presuming  it,  the  court  is  so  far 
from  being  bound  to  instruct  them  that  they  are  at  liberty  to  pre- 
sume it,  that  it  would  err  in  giving  suqh  an  instniction.  Bank  of 
United  States  v.  Corcoran,  27  U.  S.  2  Pet.  123,  7  L.  ed.  369. 

e.  By  Taylor. — The  general  head  of  presumptive  e\4dence  is 
usually  divided  into  two  branches,  namely:  presumptions  of  law 
and  presumptions  of  fact.  Presumptions  of  law  consist  of  tliose 
rules  which,  in  certain  cases,  either  forbid  or  dispense  Avith  any 
ulterior  inquir5\  They  are  founded,  either  upon  the  first  princi- 
ples of  justice,  or  the  laws  of  nature,  or  the  experienced  couree  of 
human  conduct  and  affairs,  and  the  connection  usually  found  to 
exist  between  certain  things.  The  general  doctrines  of  presump- 
tive evidence  are  not,  therefore,  peculiar  to  municipal  law,  but  are 
shared  by  it  in  common  with  other  departments  of  science.  Tay- 
lor, Ev.  §  70. 

f.  By  Judge  Qrorer. — After  a  most  critical  review  of  the 
authorities,  both  state  and  federal,  the  conclusion  has  been 
reached  that  by  far  the  most  logical  definition  of  a  distinction  that 
has  baffled  the  acuteness  of  the  best  equipped  minds,  is  one  given 
by  the  New  York  Court  of  Aj^peals.  Judge  Grover  says:  "The 
^*The  distinction  between  a  presumption  of  law  and  of  fact  is,  that 
the  former  is  to  be  declared  and  apphed  by  the  court  in  all  cases 
where  the  facts  raising  it  are  established;  and  the  latter  is  a  ques- 
tion for  the  determination  of  the  jury,  who  are  to  exercise  their 
judgment  in  the  particular  case,  and  find  the  fact,  if  satisfied  of 
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its  tnith;  or  if  not  so  satisfied,  refuse  to  find  it."    Stover  v.  PeopUy 
66  K  Y.  315. 

g.  By  the  Illinois  Supreme  Court. — ^Presumptions  of  \b,w 
consist  of  those  rules  which,  in  certain  cases,  either  forbid  or  dis- 
pense with  any  ulterior  inquiry.  They  are  founded  either  upon 
the  first  principles  of  justice,  or  the  law  of  nature,  or  the  experi-^ 
enced  course  of  human  conduct  and  affairs,  and  the  connection 
usually  found  to  exist  between  certain  things.  Presumptions  of 
fact  are  conclusions  drawn  from  particular  circumstances.  They 
are  such  as  are  found  by  experience  to  be  usually  consequent  upon, 
or  coincident  with,  the  facts  presumed,  and  either  do  not  arise,  or 
are  rebutted,  if  they  do  not  correspond  with,  or  are  not  adequate 
to  account  for,  the  circumstances  actually  proved.  Sutphen  v^ 
Cushmcm^  35  HI.  188. 

Presumptions  are  indulged  to  supply  the  place  of  facts;  they  are- 
never  allowed  against  ascertained  and  established  facts.  When 
these  appear,  presumptions  disappear.  Lincoln  v.  French^  105- 
U.  S.  614,  26  L.  ed.  1189. 

h.  By  the  Federal  Courts. — From  a  very  early  period  in  our 
federal  legislation,  the  views  embodied  in  the  text  have  received 
the  sanction  of  the  United  States  Supreme  Court,  and  in  a  seriea 
of  decisions,  tabulated  with  a  view  to  illustration,  that  court  com- 
mits itself  to  a  full  indorsement  and  ratification  of  these  presump- 
tions regarding  jurisdictional  regularity;  thus,  in  Pennington  v^ 
Gihsoriy  57  U.  S.  16  How.  65,  14  L.  ed.  847,  the  court  indulged 
the  presumption  in  favor  of  the  jurisdiction,  and  held  that  this 
presumption  applied  no  less  to  decrees  of  courts  of  equity  than  to 
judgments  of  courts  of  law. 

Judgment  by  a  court  having  jurisdiction  of  the  person  and  sub- 
ject matter  warrants  the  presumption  that  the  facts  which  were- 
necessary  to  be  proved  to  confer  jurisdiction  \^ere  proved.  Ei*win 
V.  Loiory^  48  U.  S.  7  How.  172,  12  L.  ed.  655;  Grignon  v.  Astovy 
43  U.  S.  2  How.  319,  11  L.  ed.  283. 

Where  the  parties  have  stipulated  that  the  cause  was  transferred 
from  the  state  to  the  circuit  court  in  accordance  with  the  statute,, 
and  that  all  the  original  files  in  the  cause  were  destroyed  by  fire, 
and  both  the  court  and  the  parties  accepted  the  transfer,  it  will  be 
presumed  that  the  files  did  contain  conclusive  evidence  of  the 
existence  of  the  jurisdictional  facts.  Pittsburgh^  C.  dk  St.  X.  P^ 
Co.  V.  Ramsey,  89  U.  S.  22  Wall.  322,  22  L.  ed.  823. 
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§  40.  Presumptions  as  to  the  Acts  of  a  Court  of  Competent 

Jurisdiction. — Every  act  of  a  court  of  competent  jurisdiction 
shall  be  presumed  to  have  been  rightly  done,  until  the  contrary 
appears.  VoorJiees  v.  Ba/nJc  of  United  States.  35  U.  S.  10  Pet» 
449,  9  L.  ed.  490;  WiUiams  v.  United  States,  42  U.  S.  1  How. 
290,  11  L.  ed.  135;  Nations  v.  Johnson,  65  U.  S.  24  How.  195, 
16  L.  ed.  628;  Harvey  v.  Tyler,  69  U.  S.  2  Wall.  328,  17  L.  ed. 
871;  Baltimore  cfe  P.  B,  Co.  v.  Sixth  Presh.  Churchy  91  XJ.  S. 
127,  23  L.  ed.  260. 

The  presumption,  is  that  the  state  courts  will  do  what  the  Con- 
stitution  and  the  laws  of  the  United  States  require;  and  removal 
to  the  United  States  courts  cannot  be  effected  because  of  fear  that 
they  wiU  not.  Chicago  d:  A.  B.  Co.  v.  Wiggins  Ferry  Co.  10& 
U.  S.  18,  27  L.  ed.  636. 

Where  all  the  justices  of  the  county  court  were  present  and 
acting  at  adjourned  and  special  terms,  it  is  to  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  the  terms  were  regularly 
called  and  held.  Dallas  County  v.  McKemie,  110  U.  S.  686,  28 
L.  ed.  285. 

Where  the  court  has  jurisdiction  of  the  parties  by  the  proper 
service  of  summons,  the  rendition  of  the  judgment  before  the  time 
for  filing  defendant's  answer  has  expired  does  not  render  the  judg- 
ment void,  but  only  erroneous;  and  the  law,  when  the  judgment  is 
collaterally  attacked,  will  make  all  presumptions  necessary  to  sus- 
tain it,  and  will  assume  the  judgment  to  be  valid  and  binding, 
until  reversed  in  a  direct  proceeding.  White  v.  Crow,  110  U.  S. 
183,  28  L.  ed.  113. 

Where  a  court' of  general  jurisdiction  is  authorized  to  bring 
in,  by  substituted  service,  nonresident  defendants  interested  in 
property  within  its  jurisdiction,  but  is  not  required  to  place  the 
proof  of  service  upon  the  record,  and  the  court  orders  such  service,, 
it  will  be  presumed,  in  favor  of  the  jurisdiction,  that  service  wa& 
made  as  ordered,  although  no  evidence  thereof  appears  of  record; 
and  a  judgment  affecting  the  property  will  be  valid.  Applegate 
V.  Lexington  cfe  C.  C.  Min.  Co.  117  U.  S.  255,  29  L.  ed.  892. 

§41.  The  Maxim  ^^Lex  Loci  Rei  Sitae/'— The  famous 
maxim  "  JLex  loci  rei  sitce  "  is  a  cardinal  principle  of  common-law 
adjudication.  It  has  been  recognized  from  a  very  early  period  as 
of  controlling  influence  in  litigation,  and  the  lapse  of  time  and 
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the  inroads  of  disturbing  influences  upon  other  legal  propositions 
have  failed  to  impair  or  affect  the  integrity  or  the  status  of  this. 

a.  Review  of  the  Authorities  Bearing  upon  This  Maxim. — 

As  colonial  dependencies  of  Great  Britain,  the  common  law  is 
presumed  to  exist  in  the  original  thirteen  States,  and  also  in  such 
other  States  as  have  been  carved  out  of  the  original  English  Col- 
onies. Stokes  V.  Maelcen^  62  Barb.  145;  Crouch  v.  HM^  15  HI. 
263;  Thompaon  v.  Monrow^  2  Cal.  99;  Shepherd  v.  Nahors^  6 
Ala.  631;  Norris  v.  Harris^  15  Cal.  226;  Walker  v.  Walker^  41 
Ala.  353;  Titus  v.  Scantling ^  4  Blackf.  89;  White  v.  Knapp^  47 
Barb.  549;  Brovm  v.  PraU^  3  Jones,  Eq.  202. 

In  amplification  of  this  principle,  I  will  paraphrase  the  state- 
ment of  a  distinguished  judge  by  stating  the  legal  proposition, 
thus:  The  law  regulating  the  forum  is  presumed  to  regulate  the 
foreign  State.  Holmes  v.  Broughton^  10  Wend.  78;  Gressey  v. 
Tatom^  9  Or.  541;  McAnaZly  v.  O'Neal,  56  Ala.  299;  Connor  v. 
Trawick^  37  Ala.  289;  Averatt  v.  Thompson,  15  Ala.  678;  Cox 
V.  Morrow,  14  Ark.  604;  AJyell  v.  Douglass,  4  Denio,  305;  Starr 
V.  Peck,  1  Hill,  270;  Crake  v.  Crak^,  18  Ind.  156;  Warren  v. 
Lusk,  16  Mo.  Ill;  Goodman  v.  Griffin,  3  Stew.  (Ala.)  160;  lie 
High,  2  Doug.  (Mich.)  515;  Holmes  v.  Mallett,  1  Morris  (Iowa) 
82;  Dams  v.  Bowling,  19  Mo.  651;  Hydrick  v.  Burke,  30  Ark. 
124;  Duhais  v.  Mason,  127  Mass.  37;  Buckinghouse  v.  Gregg ^  19 
Ind.  401;  Schurman  v.  Marley,  29  Ind.  459;  Rogers  v.  Zook,  %& 
Ind.  237;  Haden  v.  Ivey,  51  Ala.  381;  Eva/ns  v.  Covington^  70 
Ala.  440;  Brown  v.  San  Francisco  Gas  Light  Co.  58  Cal.  426; 
AlfoTi'd  V.  Baker,  53  Ind.  279;  Selma,  H,  db  Z>.  B.  Co.  v.  Zaey, 
43  Ga.  461;  Meyer  v.  McCahe,  73  Mo.  236. 

b.  The  Caution  of  High  Authority. — In  this  connection  it  is 
deemed  expedient  to  cite  the  practitioner  to  another  inexorable 
rule  of  evidence,  which  is  to  tlie  effect  that  foreign  laws  in  all 
instances  must  be  proved,  as  the  courts  refuse  to  take  judicial 
notice  of  them.  Andrews  v.  Herriot,  4  Cow.  515;  Hosford  v. 
Nichols,  1  Paige,  220,  2  L.  ed.  624;  Male  v.  Roberts,  3  Esp.  163; 
Mostyn  v.  Fahrigas,  Cowp.  175;  Church  v.  Huhbart,  6  XJ.  S.  2 
Cranch,  187,  2  L.  ed.  249;  Whelan  v.  Kinsley,  26  Ohio  St.  131; 
Pittshurg,  Ft  W.  cfe  C  R.  Co.  v.  Lewis,  33  Ohio  St.  196;  Lealce 
V.  Bergen,  27  N.  J.  Eq.  360;  Kline  v.  Baker,  99  Mass.  253; 
Murphy  v.  Collins,  121  Mass.  6;  Cuhhedge  v.  Napier,  62  Ala. 
518;  Champion  v.  Wilson,  64  Ga.  184;  Syme  v.  Stewart^  17  La. 
Ann.  73;  HuU  v.  Augustine,  23  Wis.  383. 
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The  manner  of  proof  varies  according  to  circumstances.  The 
^neral  principle  that  the  best  testimony  should  be  produced 
applies.     Church  v.  HtMart^  6  TJ.  S.  2  Cranch,  237,  2  L.  ed.  265. 

c.  Implication  of  This  Maxim  with  the  Bole  Requiring 
Proof  of  Foreign  Laws. — "In  general  foreign  laws  are  required 
to  be  verified  by  the  sanction  of  an  oath,  unless  they  can  be  veri- 
fied by  some  other  high  authority,  such  as  the  law  respects  not 
less  than  it  respects  the  oath  of  an  individual.  The  usual  mode 
•of  authenticating  foreign  laws  is  by  an  exemplification  of  a 
-copy  under  the  great  seal  of  the  State,  or  by  a  copy  proved 
to  l>e  a  true  copy  by  a  witness,  who  has  examined  and  compared 
it  with  the  original,  or  by  the  certificate  of  an  officer  properly 
authorized  by  law  to  give  the  copy,  which  certificate  must  also 
be  duly  authenticated.  Story,  Confl.  Laws,  §  641;  Lincoln  v. 
BaUdle^  6  Wend.  475;  BrackeU  v.  Norton^  4  Conn.  617;  Dyer 
V.  Smithy  12  Conn.  384. 

d.  Foreign  Laws^  how  Proved. — "But  foreign,  unwritten 
laws,  customs  and  usages  may  be  proved,  and,  indeed,  must  ordi- 
narily be  proved,  by  parol  evidence."  Story,  Confi.  Laws,  §  642; 
Donckt  V.  TheHAiseoUy  8  C.  B.  812;  Brush  v.  Wilkins,  4  Johns. 
Oh.  520,  1  L.  ed.  922;  Church  v.  Suhharty  supra/  American  Z. 
Ins,  cfe  T.  Co.  V.  Roseruigley  77  Pa.  507;  Kenny  v.  Clarksony  1 
Johns.  385;  Isabella  v.  Pecoty  2  La.  Ann.  391;  Dairy mple  v.  Dal- 
rympUy  2  Hagg.  Consist.  Rep.  54-64,  Mostyn  v.  Fabrigasy 
Cowp.  174;  De  Bode's  CasCy  8  Q.  B.  208.  See  also  Pickard  v. 
BaiJeyy  26  N.  H.  152;  SaU  v.  CostdlOy  48  N.  H.  176. 

e.  Presumption  as  to  Foreign  Law.— The  foreign  law  will 
l>e  presumed  to  be  the  common  law  in  the  absence  of  rebutting 
evidence.  National  Bank  of  Michigan  v.  07*eeny  33  Iowa,  140; 
Chase  V.  Alliance  Ins.  Co.  91  Mas8.^311;  ffolmes  v.  Broughtmiy 
10  Wend.  75;  Starr  v.  Pecky  1  Hill,  270;  Throop  v.  Hatchy  3 
Abb.  Pr.  23;  Cheney  v.  Arnoldy  15  If.  Y.  345;  People  v.  Brady, 
56  N.  T.  182;  First  Nat.  Bank  of  MeadeviUe  v.  Fourth  Nat. 
Bamk  of  New  Yorky  77  K  Y.  320,  33  Am.  Rep.  618;  Brown  v. 
Camden  &  A.  R.  Co.  83  Pa.  316;  McDougald  v.  Carey,  38  Ala. 
320;  Sndth  v.  Mu?iice  Nat.  Bank,  29  Ind.  158;  Smith  v.  Peter- 
Sony  63  Ind.  243;  Webber  v.  DonneUy,  33  Mich.  469;  Carpenter 
y.  Grand  Trunk  R.  Co.  72  Me.  388;  Meyer  v.  MeCabCy  73  Mo. 
236;  Klinck  v.  Price,  4  W.  Va.  4;  Roethke  v.  Phillips  Best 
Brew.  Co.  33  Mich.  340. 
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The  statutory  law  of  the  forum  is  not  presumed  to  exist  in  any 
other  State.  HiU  v.  Wilkes^  41  Ga.  449;  Hickman  v.  Alpaughy 
21  Cal.  225;  Davis  v.  Garr,  6  N.  Y.  124;  Wright  v.  Delajield, 
23  Barb.  498;  Johnson  v.  Chambers^  12  Ind.  102;  Leake  v.  Ber- 
gen^ 27  N.  J.  Eq.  360;  Flanagan  v.  Packard^  41  Yt.  561;  Starh 
Bank  v.  United  States  Pottery  Co,  34  Vt.  144;  Kling  v.  Fries^ 
33  Mich.  275;  HvU  v.  Augustine,  23  Wis,  383;  Flato  v.  Mvlhally 
72  Mo.  522;  Murphy  v.  Collins,  121  Mass.  6. 

§  42.  Presnmptlon  of  Continnance. — ^Another  presumption 
of  law  and  one  that  is  J^elieved  without  qualification  is  this: 
Where  a  condition  or  state  of  regarding  persons  or  things  is 
shown  to  exist,  that  condition  or  state  is  presumed  to  continue  till 
the  contrary  is  shown.  Kidder  v.  Stevens,  60  Cal.  415;  Mullen 
V.  Pryor,  12  Mo.  307;  Fames  v.  Fames,  41  N.  H.  177;  Ga/mer 
V.  Green,  8  Ala.  96;  Hood  v.  Hood,  2  Grant,  Cas.  229;  Gould  v. 
Norfolk  Lead  Co.  9  Cush.  338;  Montgomery  cfe  TF.  PI.  Road  Co^ 
v.  Well,  27  Ala.  618. 

The  law  presumes  that  a  fact  continuous  in  its  character  still 
continues  to  exist.  A  partnership  is  presumed  to  continue  until 
a  dissolution  is  proved.  Life  is  presumed  to  exist,  within  cer- 
tain limits.  A  party  being  once  in  possession,  is  presumed  to 
continue  in  possession.  A  corporation  once  established  is  pre- 
sumed to  continue.  An  entry  and  ouster  by  a  landlord  on  his. 
tenant  is  presumed  to  continue  until  a  restoration  be  shown. 
Wilkins  v.  FarU,  44  N.  Y.  172. 

a.  Tiews  of  Commissioner  Hunt. — Commissioner  Hunt,  in 
the  course  of  the  opinion  in  the  above-entitled  cause,  emphasizes 
the  fact  of  legal  presumption  as  to  the  continuance  of  the  former 
state  or  condition  and,  after  adverting  to  other  features  of  the 
controversy,  says:  "A  partnership  once  established  is  presumed 
to  continue.  Life  is  presumed  to  exist.  Possession  is  presumed 
to  continue.  The  fact  that  a  man  was  a  gambler  twenty  months 
8inee,  justifies  the  i)resumption  that  he  continues  to  be  one.  An 
adulterous  intercourse  is  presumed  to  continue;  and  so  of  owner- 
ship and  nonresidenee."  The  ]Sew  York  cases  cited  to  support 
this  proposition  are:  ^Yalrod  v.  Ball^  9  Barb.  271;  Sleeper  v. 
Van  MUldhsaioorth,  4  Denio,  431;  Smith  v.  Smith,  4  Paige,  432, 
3  L.  ed.  502;  Cooptr  wJJcdrick,  22  Barb.  516;  McMahon  v.Har- 
rhoHs  6  X.  Y.  443. 

b.  Miscellaneous  Authorities  on  This  Subject. — ^Evidence  is 
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introduced  tending  to  show  that  some  years  pre\aons,  diligent 
search  was  made  for  a  certain  document,  and  that  it  could  not  be 
found.  The  presumption  is  that  it  is  still  lost,  and  that  secondary 
evidence  is  admissible.    Poe  v.  Dorrah^  20  Ala.  289. 

A  person  is  shown  to  be  the  owner  of  personal  property  with 
the  present  right  of  the  possession;  the  presumption  is,  that  that 
status  of  the  property  continues,  and  the  mere  fact  that  the  prop- 
erty is  in  the  possession  of  another,  with  the  consent  of  the  former 
owner,  does  not  raise  a  legal  presumption  of  change  of  title  so  as 
to  cast  the  burden  of  proof  upon  the  original  owner,  in  order  to 
show  that  he  retains  his  right  of  property  and  his  right  of  posses- 
sion therein.    Ifagee  v.  Scott^  9  Gush.  14r8. 

c.  Statement  of  the  General  Rule. — The  general  rule  is  that 
things  once  proved  to  have  existed  in  a  certain  state  are  to  be 
presumed  to  have  continued  in  that  state  until  the  contrary  is 
established  by  evidence,  either  direct  or  presumptive.  Unless  the 
rule  is  to  be  applied  to  goods  delivered,  to  be  transported  over 
several  connecting  railroads,  there  would  be  no  safety  to  the 
owner.  It  would  often  be  impossible  for  him  to  prove  at  what 
point,  or  in  the  hands  of  which  company,  the  injury  happened. 
But  give  to  such  party  the  benefit  of  the  presumption  that  the 
goods  he  has  delivered  in  good  order  in  such  case  continued  so 
until  they  came  to  the  possession  of  the  company  which  delivei*8 
them  at  the  place  of  destination  in  a  damaged  condition,  and  his 
rights  will  be  completely  protected.  The  burden  is  then  shifted 
upon  the  latter  company,  of  proving  that  such  goods  came  to  its 
possession  in  a  damaged  condition,  by  way  of  defense.  This 
proof  the  latter  company  can  always  make  much  more  easily  and 
readily  than  the  converse  can  be  proved  by  the  owner.  Srnith  v. 
Ifew  York  Cent  R.  Co.  43  Barb.  225. 

d.  Concise  Statements  of  the  Rule  by  Mr.  Justice  Johnson 
and  Mr.  Chief  Justice  Dixon. — There  is  a  most  singular  absence 
in  reported  cases  bearing  upon  the  question  of  presumption  as 
here  considered.  One  would  suppose  that  cases  of  the  kind  must 
have  frequently  arisen,  but  only  one  directly  in  point  has  been 
cited,  and  I  know  of  no  other.  It  is  Sm  ith  v.  New  York  Cent. 
R.  Co.^  43  Barb.  225.  The  decision  was  affirmed  in  the  Court  of 
Appeals  at  the  December  Term,  1869,  but  the  case  in  that  court 
is  unreported.  See  index  "  Unrej^orted  Cases,"  41  N.  Y.  620. 
The  reasons  for  applying  the  presumption,  tliat  the  condition  of  a 
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thing  once  proved  is  presumed  to  continue  until  the  contrary  is 
shown,  are  well  stated  by  Johnson,  e/.,  in  43  Barb.  228-229.  See 
also  opinion  of  Dixon,  Ch.  e/".,  in  Laughlvn,  v.  Chicago  &  N.  W, 
R,  Co.  28  Wis.  204;  also  Welch  v.  SackeU,  12  Wis.  25Y;  Fa/rr  v. 
Payne^  40  Vt.  615;  Ehnore  v.  NoAigatuck  R.  Co.  23  Conn.  482. 

In  Laughlin  v.  Chicago  <&  If.  W.  R.  Co,^  Ch.  J.  Dixon  said: 
"  The  presumption  claimed  and  relied  upon  is,  that  a  particular 
state  of  things  being  once  proved,  that  state  is  presumed  to  have 
continued  until  the  contrary  is  established  by  evidence  either 
direct  or  presumptive.  The  position  is,  that  the  cloths  being 
proved  to  have  been  in  the  boxes  at  the  time  of  their  delivery  to 
the  Atlantic  and  Great  Western  Railway  Company,  the  presump- 
tion of  law  is,  that  they  continued  therein  until  the  boxes  came  to 
the  possession  of  the  defendant,  unless  the  contrary  be  shown,  the 
burden  of  which  rests  upon  the  defendant." 

For  further  authorities  sustaining  the  theory  of  the  text  in 
reference  to  this  presumption,  see  Fames  v.  Fcumes^  41  N.  H.  177; 
BechwUh  v.  Whalm,  65  N.  Y.  322;  OTan)eB  v.  Sta^,  12  Wis.  593. 

e.  Gommentary  by  Sir  James  Stephen;  Authorities  Sus- 
taining His  Views. — Sir  James  Stephen,  in  commenting  upon 
the  principle  under  review,  says:  "  This,  like  all  presumptions, 
is  a  very  vague  and  fluid  rule  at  best,  and  is  applied  to  a  great 
variety  of  different  subject  matters."  Note  37  to  art.  101,  Dig. 
Ev.  (Chase's  ed.  1885). 

It  must  be  borne  in  mind  that  presumptions  from  evidence  of 
the  existence  of  particular  facts  are  mixed  questions  of  law  and 
fact.  BamJc  of  United  States  v.  Corcoran,  27  U.  S.  2  Pet.  121, 7 
L.  ed.  368. 

Presumptions  are  indulged  to  supply  the  place  of  facts;  they 
are  never  allowed  against  ascertained  and  established  facts.  Lin- 
coln Y.  French,  105  U.  S.  614,  26  L.  ed.  1189;  Fresh  v.  Gilson,  41 
U.  S.  16  Pet.  327,  10  L.  ed.  982. 

Analogy  seems  to  enforce  the  rule  that  where  evidence  has 
shown  the  insolvency  of  the  maker  of  a  promissory  note,  at  the 
time  of  its  maturity,  the  presumption  is  that  he  was  insolvent 
when  the  action  was  brought  {Body  v.  Jewsen,  33  Wis.  402);  and 
80,  where  bankruptcy  is  shown  to  have  existed  a  few  months 
previous  to  a  given  time,  it  will  be  presumed  to  have  continued 
80.    Donahue  v.  Coleman,  49  Conn.  464. 

The  same  presumptions  that  apply  to  questions  of  insolvency, 
partnership  and  Kfe,  hold  good  with  reference  to  the  cognate 
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topics  of  domicil  and  nonresidence.  Chv/rch  v.  RmoeU^  49  Me. 
367;  Goldie  v.  MoDonald^  78  111.  606;  Daniels  v.  HarnJUUm^  52 
Ala.  105;  EaUm  v.  W(yydt,  26  Wis.  383;  Rixford  v.  MUZer,  49  Vt. 
319;  Chwopee  v.  Whatelyy  6  Allen,  508. 

The  law  presumes  that  a  fact  continuous  in  its  character  still 
continues  to  exist,  until  a  change  is  shown,  as  that  a  life  still  con- 
tinues, or  that  a  partnership  proved  to  exist  still  continues;  and  so 
a  state  of  war,  proved  to  exist  three  years  ago,  is  in  law  presumed 
to  be  still  existing,  unless  the  contrary  be  shown,  but  the  law 
indulges  no  presumption  at  the  present  time  that  it  will  continue 
three  years  longer.  The  law  will  not  indulge  in  any  presumption 
in  regard  to  a  future  condition  of  war  or  peace.  God  alone  knows 
what  the  future  has  in  store  for  nations,  and  finite  courts,  whose 
visions  cannot  penetrate  the  future,  should  not  speculate  as  to  its 
probabilities,  much  less  attempt  to  solve  them  and  make  them  the 
basis  of  their  judgments.  The  rule  is  reasonable  which  presumes 
the  continuance  of  an  existing  fact  at  the  time  of  the  trial,  for  the 
other  party  can  overthrow  it  by  proof  if  it  be  not  so;  but  when 
it  presumes  a  future  continuance,  the  party  has  no  ability  to  unfald 
the  future  and  give  an  answer  by  his  proof.  The  only  safe  rule 
is  to  limit  the  presumption  of  continuance  up  to  the  commence- 
ment of  the  suit,  as  was  done  in  Hambleton  v.  Veere^  2  Saund.  169, 
or,  at  the  furthest,  up  to  the  time  of  the  trial,  as  in  Covert  v. 
Chay,  34  How.  Pr.  450. 

f.  The  Statute  of  Limitations  in  Its  Relations  to  This 
Phase  of  the  Law. — The  Statutes  of  Limitations  have  given 
vigor  and  zest  to  this  presumption,  and  as  such  Statutes  are  a 
well-recognized  feature  in  the  organic  or  written  law  of  every 
State  in  the  American  Union,  reference  to  them  must  be  had  for 
verification  of  the  rule  announced  by  the  caption.  The  presump- 
tion of  payment  obtains  in  all  cases  where  the  evidence  shows  a 
lapse  of  twenty  years  since  the  obligation  sought  to  be  enforced 
was  first  incurred.  This  is  with  the  proviso,  of  course,  that  no 
interest  has  been  paid,  and  no  collateral  writing  or  other  incident 
repels  the  presumption  of  payment.  Brock  v.  Savage^  31  Pa. 
422;  BeUcbs  v.  Levan^  4  Watts,  295;  Covyie  v.  Fisher^  45  Mich. 
629;  Ludlow  v.  Van  Camjp^  6  N.  J.  Eq.  113, 11  Am.  Dec.  529; 
and  see  Lefoy  v.  MerriU^  52  How.  Pr.  360;  Rodmcm  v.  Hoop^  1 
U.  S.  1  Dall.  85,  1  L.  ed.  47;  Hopkirk  v.  Page,  2  Brock.  20; 
Boyce  v.  Lake,  17  S.  C.  481;  Jarvia  v.  ATbro,  67  Me.  310;  Olden 
V.  HvUbard,  34  N.  J.  Eq.  85;  Boon  v.  Pierpont,  28  N.  J.  Eq.  7; 
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Goodwyn  v.  Baldwin^  59  Ala.  127;  Lyon  v.  Adde^  68  Barb.  89; 
Ray  V.  Pearce,  84  K.  C.  485;  Pattie  v.  Wilson,  25  Kan.  326; 
WilUngham  v.  Chick,  14  S.  C.  93;  Sumner  v.  Child,  2  Conn. 
610;  Central  Bank  of  Troy  v.  Ileydom.,  48  X.  Y.  260. 
•  -  It  is  said  that  after  a  commission  de  lunatico  inqnir&ndo  has 
been  duly  returned,  or  after  "inquest  found,"  the  presumption  of 
sanity  is  changed.    State  v.  Wilner,  40  Wis.  304. 

By  the  common  law,  the  lapse  of  twenty  years,  without  explan- 
atory circumstances,  affords  a  presumption  of  law  that  the  debt 
is  paid,  even  although  it  be  due  by  specialty.     Oswald  v.  Leigh, 
.  1  T.  E.  270;  Lesley  v.  Nones,  7  Serg.  &  R.  410;  Best,  Presump. 
§  137;  Gaines  v.  Miller,  111  U.  S.  395,  28  L.  ed.  466  (1883). 

Payment  of  a  bond  will  not  be  presumed  from  the  lapse  of  less 
than  twenty  years,  exclusive  of  time  in  which  the  plaintiff  was 
under  legal  disability  to  sue.  Dunlop  v.  Ball,  6  U.  S.  2  Cranch, 
180,  2  L.  ed.  246. 

The  presumption  is  indulged  that  running  accounts,  claims  for 
interest,  taxes  imposed  and  rent  accrued  are  from  their  nature 
obligations  that  common  prudence  and  forethought  would  make 
some  provision  for,  and  the  law  assumes  the  payment  of  such 
claims  after  the  lapse  of  a  reasonable  period.  Decker  v.  Living- 
ston, 15  Johns.  479;  CrompUm  v.  Pratt,  105  Mass.  255;  Hodg- 
dan  V.  Wight,  36  Me.  326;  Brewer  v.  Knapp,  1  Pick.  337;  AtUe- 
horough  V.  Middleborough,  10  Pick.  378;  liohbins  v.  Towiisendy 
20  Pick.  345. 

§  43.    Presumptions  Regarding  the  Absolute  Payment  by 

Promissory  Notes. 

a.  Rebuttal  Evidence  as  to  This  Presumption.— It  has  been 
already  intimated  that  the  presumption  of  law,  in  respect  to  the 
character  of  payment,  when  it  is  made  by  a  note  or  bill,  is  not 
conclusive,  but  may  be  rebutted  by  proof  of  a  contrary  intention, 
whether  the  presumption  was  in  favor  of  its  absolute  or  condi- 
tional character. 

b.  Authorities  Bearing  upon  This  Subject  Collated. — In 

some  of  the  cases  it  has  been  held  that  the  presumption  could  be 
rebutted  by  proof  of  an  express  agreement  to  the  contrary,  espec- 
ially to  rebut  the  presumption  of  a  conditional  payment  (Tiede- 
man.  Com.  Paper,  §  380;  Muldon  v.  WhiUock,  1  Cow.  290;  Hays 
V.  Stone,  7  Hill,  128;  Dougal  v.  Cowles,  5  Day,  511;  Boyd  v. 
Hitchcock,  20  Johns.  76;  Conkling  v.  King,  10  Barb.  372;  Booth 
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T.  Smith,  3  Wend.  66;  Olenn  v.  Smith,  2  Gill  &  J.  493;  BuU^ 
V.  Dean,  2  Met  76;  Appletom  v.  Parker,  15  Gray,  173;  FoUett 
V.  >Sfo^^,  16  Vt.  30;  7%<?w  v.  Wilson,  27  Ind.  370;  Cmistoch  v. 
Smith,  23  Me.  202;  Shumway  v.  jB<g<?<;?,  34  Me.  560;  ii>i(?(a^  Cb.  v. 
Foster,  49  Iowa,  676);  but  the  better  opinion  is  that  the  agree- 
ment may  be  implied  from  the  surrounding  circumstances.  MUr- 
ler  V.  Lumsden,  16  HI.  161;  Gordon  v.  Price,  10  Ired.  L.  385; 
Hart  V.  BoUer,  15  Serg.  &  E.  162;  Johnson  v.  Cleaves,  15  N.  H. 
332;  Merrick  v.  Boury,  4  Ohio  St.  60;  Fulford  v.  Johnson,  15 
Ala.  385;  Berry  v.  GHffin,  10  Md.  27;  Slocumb  v.  Holmes,  1 
How.  (Miss.)  139;  TTAi^  v.  Howard,  1  Sandf .  81;  Harris  v. 
Xindsay,  4  Wash.  C.  0.  98,  271.  As  a  rule,  however,  the  mere 
acknowledgment  of  payment  in  full,  or  of  payment  in  general, 
-could  not  be  sufficient  to  rebut  the  presumption  of  conditional 
payment  without  the  aid  of  corroborating  circumstances  {MadZ- 
lard  V.  Argyle,  6  Man.  &  G.  40;  Mvldon  v.  WhiUock,  1  Cow.  290; 
Putnamfi  v.  Lewis,  8  Johns.  389;  Tobey  v.  Barber,  5  Johns.  68; 
JtPLughan  v.  Bovard,  4  Watts,  308;  Hotchin  v.  Secor,  8  Mich. 
494;  Dudgeon  v.  Haggart,  17  Mich.  273;  Burchard  v.  Frazer, 
23  Mich.  228;  J?^/Ty  v.  fi^rz^^w,  10  Md.  27;  Steamboat  Charlotte 
V.  Hammwnd,  9  Mo.  58;  Gardner  v.  Gorham,  1  Dougl.  (Mich.) 
^07;  Feamster  v.  TFi^Ar^??^,  12  W.  Va.  651;  J[fa2<3  v.  Miller,  1 
Wash.  C.  C.  328.  But  see,  contra,  Barron  v.  How,  2  Mart.  N". 
S.  144.  A  "  receipt  in  full  when  paid "  can  only  mean  condi- 
tional payment.  Dayton  v.  T7ncll,  23  Wend.  345);  but  it  has 
been  held  that  the  words  "  received  and  accepted  in  satisfaction," 
<;oupled  with  the  giving  of  security  in  the  shape  of  an  indorse- 
ment by  a  third  party,  wiU  establish  the  presumption  of  an  abso- 
lute payment.    Morriss  v.  Harvey,  75  Va.  726. 

§  44.  Presumption  of  Intent. — ^There  is  no  juridical  postulate 
better  understood  and  so  universaUy  .conceded  as  the  presumption 
of  intent. 

a.  Persons  of  Sound  Mind  and  Discretion  Presumed  to 
Intend  Ordinary  Acts. — Persons  of  sound  mind  and  discretion 
must  in  general  be  understood  to  intend,  in  the  ordinary  transac- 
tions of  life,  that  which  is  the  necessary  and  unavoidable  conse- 
quence of  their  acts.  First  Nat.  Ba/nk  of  Cla/rion  v.  Jones,  88 
U.  S.  21  Wall.  325,  22  L.  ed.  542.  But  this  presumption  is  not 
indulged  as  regards  the  remote  consequences  of  such  acts. 
NicoL  V.  Crittenden,  55  Ga.  497. 
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b.  Fraudulent  Intent  Never  to  be  Presumed. — A  frandn- 
lent  intent  is  never  presumed,  and  all  courts  require  positive 
proof  of  the  alleged  fraud.  It  is  not  presumed  either  as  a  matter 
of  law  or  of  fact,  unless  under  circumstances  not  fairly  susceptible 
of  any  other  interpretation.  Tucker  v.  Mordandy  35  U.  S.  10 
Pet.  58,  9  L.  ed.  345;  Gaines  v.  NiohoUon,  50  U.  S.  9  How.  366,. 
13  L.  ed.  172;  Pr&coBt  v.  GVafe,  19  U.  S.  6  Wheat.  481,  6  L.  ed. 
311;  Oona/rd  v.  NicoU,  29  U.  S.  4  Pet.  291,  7  L.  ed.  862;  United 
States  V.  Arredondoy  31  TJ.  S.  6  Pet.  691,  8  L.  ed.  547;  Gregg  v. 
Sayre,  33  U.  S.  8  Pet.  244,  8  L.  ed.  932;  Eager  v.  Thompson^  6ft 
U.  S.  1  Black,  80, 17  L.  ed.  41. 

c.  Intention  of  Parties  a  Fact  to  be  Proved. — "  The  inten- 
tion of  a  party  is  a  fact  to  be  proved  as  all  other  facts  are  proved, 
not,  indeed,  necessarily  by  direct  evidence  or  by  the  proof  of 
other  facts  indicative  of  such  intention,  and  from  which  facts  its. 
actual  existence  and  operation  may  be  inferred.  The  law  makes, 
no  conclusive  presumption  in  regard  to  it.  Indeed,  the  law  never 
conclusively  presumes  that  a  person  intended  to  violate  the  law 
or  commit  a  fraud.  The  act  done  and  the  circumstances  attend- 
ing  its  commission  may  indicate  more  or  less  clearly  the  intention 
of  the  party  doing  it,  and  authorize  an  inference  of  more  or  less 
weight  in  regard  to  such  intention."  Qui/aebanigh  Ba/nk  v. 
Brewster y  30  Conn.  559;  Jones  v.  BickettSy  7  Md.  108;  Bart  v. 
Bqpery  6  Ired.  Eq.  349;  BuHer  v.  Livingstone^  15  G^.  565;  The 
Atalantay  6  C.  Hob.  Adm.  440;  Foster  v.  CharleSy  6  Bing.  396; 
Knapp  V.  White,  23  Conn.  529;  Pontifex  v.  Bignoldj  3  Man.  & 
Gr.  63;  Ex  parte  Graven,  L.  E.  10  Eq.  648;  VanPdt  Y.McGraWy 
4  N.  Y.  110. 

d.  Presumption  of  Intent  Rebuttable  by  Competent  Evi* 
dence. — This  presumption  of  intent  is  rebuttable,  and  competent 
evidence  may  be  introduced  .to  show  that  a  party  did  not  intend 
the  probable  consequences  of  his  acts.  FiZkvns  v.  People,  69  N. 
Y.  101;  2  Stark.  Cr.  691;  Sinclair's  Case,  2  Lew.  49;  Griffin  v. 
Parsons,  1  Russ.  Cr.  755^/  WHUamUs  Case,  1  Leach,  633, 1  East^ 
P.  C.  424. 

e.  Farther  Presumption  That  a  Person  Intends  to  Da 
What  is  within  His  Power  and  Bight  to  Do.— There  is  a 
further  presumption  that  a  person  intends  to  do  what  is  within  his 
power  and  right  to  do,  rather  than  attempt  something  beyond  the 
legitimate  scope  of  either.    This  presumption  is  expressed  by  the 
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Sapreme  Court  of  Greorgia  in  an  early  case,  and  has  never  been 
expressly  overruled  as  a  postulate  of  presumption.  Pool  v.  Mor- 
ria,  29  Ga.  374. 

f.  Corporations  Subject  to  the  Presumption  of  Intent. — 
Corporations  are  subjected  to  the  presumption  of  intent  as  well  as 
individuals.  This  proposition  is  abundantly  settled  by  authority. 
Selma  cfe  T.  R.  Co.  v.  Tipton^  5  Ala.  787;  Hale  v.  Union  Mut. 
F.  Ins.  Co.  32  N.  H.  295;  LMe  Rock  cfe  JST.  R.  Co.  v.  Littte 
Rock,  M.  R.  cfe  T.  R.  Co.  36  Ark.  663. 

g.  Beriew  of  the  Celebrated  Case  of  Curtis  t.  Learitt; 
Tiews  of  Chief  Judge  Comstoek. — ^The  principle  which  fastens 
upon  corporate  bodies  the  presumption  of  intent  is  ably  stated  in 
one  of  the  most  celebrated  cases  that  ever  came  before  the  New 
York  Court  of  Appeals.  In  Cv/rUa  v.  Zeavitt,  15  N.  T.  9,  Ch.  e/i. 
Comstock  announces  a  principle  that  ably  discloses  the  present  • 
attitude  of  the  law  of  evidence  in  regard  to  the  subject  of  intent 
when  applied  to  corporate  actions.  ^^  It  has  been  urged  that  the 
debtor  corporation  must  be  deemed  to  have  intended  the  result  of 
its  own  acts.  This  is  very  often  a  useful  rule  of  evidence  in  arriv- 
ing  at  a  conclusion  upon  a  question  of  motive  and  intention,  but 
it  is  not  a  rule  of  law.  If  a  given  result  must,  by  plain  and  abso* 
lute  necessity,  follow  from  a  particular  action,  or  if  it  be  so  likely 
to  follow  that  no  two  minds  of  equal  intelligence  could  diflfer  in  con- 
clusion, viewing  the  subject  from  the  same  point  of  observation 
as  the  actor  himself,  then  there  would  be  no  injustice  in  holding 
that  he  intended  such  result.  Still,  the  question  is  one  of  fact: 
What  was  the  mtent  ? " 

h.  Qualification  of  the  Bule  Stated  by  Justice  Hubbard. — 

It  is  said  that  a  party  must  be  supposed  to  intend  the  natural 
result  of  his  condition  and  acts.  But  this  proposition  must  be 
received  w^th  qualifications.  The  result  cannot  always  be  relied 
upon  as  evidence  of  the  imputed  intent.  We  must  judge  of  the 
acts  as  they  appeared  to  the  debtor  at  the  time  they  were  trans- 
acted, not  as  they  appear  to  the  observer  after  the  result  is  known. 
We  all  know  that  an  embarrassed  debtor  often  goes  on  after  his- 
condition  is  irretrievable,  with  confident  hopes  of  relief.  Jones- 
V.  HowUmdj  8  Met.  386,  387,  jp^  Hubbard,  J. 

§  45.  Presumption  of  Life. 

a.  These  Presumptions  Cautiously  Indulged. — Presumptions 
in  reference  to  life  and  death  should  be  indulged  with  caution,. 
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and  no  one  can  look  through  the  adjudged  cases  on  this  subject 
without  being  convinced  that  the  legitimate  limits  of  presumption 
have  too  frequently  been  overlooked.  There  are  many  cases  in 
the  books  which  cannot  be  considered  as  law,  and  which  are  con- 
demned by  the  best  commentators.  O^Ga/ra  v.  Eiserdohr^  38  X. 
Y.  302. 

b.  Views  of  Mr.  Gresley. — It  ha*  been  well  and  truly  said  by 
Mr.  Gresley,  in  his  valuable  treatise  on  Equity  Evidence,  while 
•considering  this  subject,  that  the  power  of  directing  the  jury  to 
what  length  they  might  venture  has  often  been  stretched  beyond 
•due  limits  by  the  judges,  for,  in  cases  of  hardship,  they  have  urged 
juries  to  presume  facts  which  were  manifestly  incredible,  pp. 
272,  273.  And  such  are  the  cases  of  King  v.  Twynvng^  2  Bam. 
&  Aid.  386,  and  Wilkiiisan  v.  Payne,  4  T.  R.  468,  both  of  which 

•  have  been  severely  criticised;  and  Eyre,  Ch.  B.,  characterized  the 
latter  case  as  one  of  "  presumption  run  mad."  It  must  be  con- 
fessed that  decisions  of  this  kind,  requiring  courts  and  jurors  to 
presume  facts  to  be  true,  which  are  probably,  if  not  obviously, 
false,  are  pernicious,  and  ought  not  to  be  followed.  The  presum- 
ing of  absurdities  in  order  to  meet  the  exigencies  of  a  particular 
case  must  ever  be  fraught  with  mischief.    Best,  Presump.  47. 

Where  evidence  discloses  the  fact  that  a  person  has  been  seen 
alive,  he  is  presumed  to  be  alive  at  the  present  time,  unless  there 
is  conclusive  proof  to  the  contrary,  or  the  presumption  of  death  is 
indulged.  liifig  v.  FowUr,  11  Pick.  302;  Way  v.  Illinois  Gent, 
R.  Go.  40  Iowa,  342;  Morrison  v.  New  York  Gent  <&  IT.  Ji.  H. 
Go.  63  N.  Y.  643;  Guardia/ii  Mut  L.  Ins.  Go.  v.  Hogan,  80  111. 
35;  Lowe  v.  Foulke,  103  HI.  58;  HaU  v.  Gom,  Hardin  (Ky.)  480; 
Battin  v.  Bigelow,  1  Pet.  C.  C.  453;  Innis  v.  GampbeU,  1  Rawle, 
375;  lulweiler  v.  BaugJier,  15  Serg.  &  R.  45;  Pennefather  v. 
Peimefat?ier,  I.  E.  6  Eq.  171. 

c.  Presumptions  should  be  Made  upon  the  Common  Prin- 
ciples of  Induction. — Presumptions  of  fact  are  but  inferences 
drawn  from  other  facts  and  circumstances  in  the  case,  and  should 
be  made  upon  the  common  principles  of  induction.  I  am  aware 
that  many  of  the  elementary  writers  have  said  that  presumptions 
may  be  looked  upon  as  bold  inferences  pushed  further  than  the 
facts  established  will  strictly  warrant.  Gresley,  Eq.  Ev.  372. 
This  is  undoubtedly  true,  as  applied  to  some  of  the  adjudged 
oases,  like  Wilkinsofi  v.  Payne,  where,  a  jury  ha\ing  presumed  a 
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marriage,  which,  under  the  circumstances,  was  contrary  almost  to 
possibilitj,  Lord  Ellenborough  refused  a  new  trial. 

d.  An  Extreme  Case  Considered. — These  extreme  cases  of 
forced  and  extravagant  presumptions  are  very  justly  dealt  with 
by  Sir  W.  D.  Evans.  See  appendix  to  Pothier,  Cont.  331,  where 
lie  says:  "  The  principle  adopted  in  Wilkirhson  v.  Payne  is  cer- 
tainly very  dangerous  in  its  tendency,  as  it  goes  to  subvert  the 
main  foundations  of  the  distinction  between  truth  and  falsehood." 
He  adds:  "Many  cases  must  occur  in  the  administration  of  justice, 
when  the  wishes  of  those  who  are  to  decide  must,  from  the  nature 
of  the  circumstances,  be  in  opposition  to  the  legal  rights;  but  if 
we  once  begin  to  shake  the  rule,  that  the  law  is  to  command  and 
the  judges  to  obey;  if  we  once  admit  the  propriety  of  professing 
to  believe  as  true,  what  we  are  actually  convinced  is  not  so, — 
nobody  can  say  where  the  deviation  will  stop,  and  legal  certainty 
will  be  sacrificed  at  the  shrine  of  judicial  discretion."  These 
views  are  quoted  with  approbation  by  Gresley  at  page  374.  Mr. 
Starkie,  in  speaking  of  this  case  of  Wilkinson  v.  Payne^  and  of 
Standen  v.  Standen^  cited  in  4  T.  R.  469,  says  it  may  be  very 
questionable  whether  such  decisions  are  not  only  contrary  to  sound 
policy,  but  even  positively  mischievous.  He  adds:  "  Do  they 
not  afford  temptation  to  juries  in  hard  cases,  to  trifle  with  the 
sacred  obligation  of  an  oath."  2  Starkie,  Ev.  686,  notef,  I  very 
much  doubt  the  soundness  of  the  principle  of  law  which  allows  a 
technical  force  and  eflicacy  to  be  given  to  evidence,  which  war- 
rants such  presumptions,  beyond  its  mere  natural  tendency  to 
-convince  the  mind.     O*0wra  v.  Eisenlohry  supra. 

By  legislative  enactment,  the  State  of  Georgia  in  1831  granted 
A  tract  of  land  to  the  soldiers  of  the  Revolutionary  War.  In 
1867,  in  an  action  brought,  the  question  as  to  the  death  of  a 
grantee  (Tindal)  became  one  of  the  issues,  and  the  court  refused 
to  hold  aa  a  presumption  of  law  that  Tindal  was  dead.  Watson 
V.  Tindal,  24  Ga.  494. 

e.  Presumption  of  Suicide  not  to  be  Indulged. — The  Xew 

York  general  term  in  a  recent  case  has  held  that  where  a  person 
is  found  dead,  the  presumptions  are  that  his  death  was  natural  or 
accidental,  unless  the  evidence  shows  him  to  have  been  insane. 
The  court  further  held  that  suicide  can  not  be  presumed.  The  mere 
fact  of  death  in  an  unknown  manner  creates  no  such  presumption. 
Upon  evenly  balanced  testimony,  the  law  assumes  innocence 
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rather  than  crime.  Preponderating  evidence  is  necessary  to  estab- 
lish the  latter.     Germain  v.  Brooklyn  L.  Ins.  Co,  26  Hun,  604^ 

f.  Ordinary  Term  of  Life  not  Presumed  to  Exeeed  Ninety- 
nine  Years. — Lord  Hale  is  authority  for  the  statement  that  it 
will  be  presumed  life  will  not  exceed  ninety-nine  years  (  Weale  v^ 
Lower ^  PoUex,  54);  and  it  may  be  inferred  that  a  man  will  not 
live  eighty  years  longer.    Napper  v.  Scmders^  Hutton,  118. 

§  46.  Presumption  of  Deatli. 

a.  Raised  by  Continuons  Absence  for  Seven  Years. — The 

protracted  absence  of  a  person  from  his  home  and  friends  for  & 
period  of  seven  years,  during  which  time  he  is  not  heard  from, 
raises  the  presumption  of  death.  Rosenthal  v.  Mayhugh^  33- 
Ohio  St.  155;  Rice  v.  Lurrdey^  10  Ohio  St.  596;  Holmes  v.  John- 
son^  42  Pa.  159;  Primm  v.  Stewart^  7  Tex.  183;  Dame  v.  BriggSy 
97  U.  S.  628,  24  L.  ed.  1086;  Adams  v.  Jones,  39  Ga.  508;  Proo- 
tor  Y.iTCaU,  2  Bail.  L.  298;  Lajoye  v.  Primm,  3  Mo.  529;  Hayt 
V.  Newbold,  45  N.  J.  L.  219;  Stevens  v.  McNainara,  36  Me.  176;, 
Doe  V.  Flxvna^am,,  1  6a.  538;  Spears  v.  Bv/rton,  31  Miss.  554;. 
Ashhury  v.  Sanders,  8  Cal.  62;  Godfrey  v.  Schmidt,  1  Cheves, 
Eq.  57;  Moffit  v.  Varden,  5  Cranch,  C.  C.  658;  CraAvford  v.  Elli- 
ott, 1  Houst.  (Del.)  465;  Hamx^ch  v.  Am^rica/n  L.  Ins,  Co.  62 
Mo.  26;  Smith  v.  Knawlton,  11  N.  H.  196;  King  v.  Paddock,  1& 
Johns.  141;  Bradley  v.  Bradley,  4  Whart.  173;  Loring  v.  Steimr 
man,  1  Met.  210. 

b.  No  Presumption  as  to  tlie  Time  of  Deatli  Arises  iVom 
Mere  Absence. — Although  a  person  who  has  not  been  heard  of 
for  seven  years  Ib  presumed  to  be  dead,  the  law  raises  no  pre- 
sumption as  to  the  time  of  his  death;  and,  therefore,  if  anyone 
has  to  establish  the  precise  period  during  those  seven  years  at 
which  such  person  died,  he  must  do  so  by  evidence  and  can 
neither  rely,  on  the  one  hand,  on  the  presumption  of  death,  nor^ 
on  the  other,  upon  the  continuance  of  life.  These  views  are  in 
harmony  with  the  settled  laws  of  the  English  courts,  as  will  be 
seen  from  an  examination  of  the  authorities  {Re  Phen^s  Trusty 
L.  R.  5  Ch.  App.  139;  Hopewell  v.  De  Pinna,  2  Campb.  113;  Reg^ 
V.  Lumley,  L.  R.  1  C.  C.  196;  Re  Lew^s  Trust,  L.  R.  11  Eq. 
Cas.  236;  Dunn  v.  Snowden,  32  L.  J.  Ch.  104;  Lambe  v.  OrtoUy 
29  L.  J.  Ch.  286;  Re  Benham's  Trust,  37  L.  J.  Ch.  265),  includ- 
ing the  leading  case  in  the  court  of  exchequer  of  Nepeam,  v» 
Knigid,  2  Mees.  &  W.  894,  in  error  from  the  court  of  king's 
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bench.  In  that  case  Lord  Denman,  Gh.  e/".,  said:  "We  adopt 
the  doctrine  of  the  court  of  king's  bench  that  the  presumption  of 
law  relates  only  to  the  fact  of  death,  and  that  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct  proof."  To 
the  same  effect  is  the  preponderance  of  authority  in  this  country. 
McCartee  v.  Camd^  1  Barb.  Ch.  456,  5  L.  ed.  453;  Lancaster  v. 
Washington  L.  Ins,  Co.  62  Mo.  121;  Stouvend  v.  Stephens^  2 
Daly,  319;  Sancock  v.  American  Z,  Ins.  Go.  62  Mo.  26;  Stevens 
V.  MoNanma/ra,  36  Me.  176;  Whiting  v.  NichoU,  46  Dl.  230; 
Smith  Y.,KnowUon^  11  N.  H.  191;  Flynn  v.  Goffee^  12  Allen, 
133;  Loring  v.  Steinman^  1  Met.  204;  Spurr  v.  Trimble^  1  A. 
K.  Marsh.  278;  Doe  v.  Flanagam^  1  Gra.  538;  Smith  v.  Smithy  49 
Ala.  166;  Oil>bes  v.  Vincent,  11  Eich.  L.  323. 

c.  Statement  of  the  North  Carolina  Rule. — And  such  seems 
to  be  the  settled  doctrine  in  North  Carolina.  In  State  v.  Moore^ 
11  Ired.  L.  160,  the  chief  justice  of  the  supreme  court  said:  "  The 
rule  as  to  the  presumption  of  death  is,  that  it  arises  from  the 
absence  of  the  person  from  his  domicil  without  being  heard  from 
for  seven  years.  But  it  seems  rather  to  be  the  current  of  author- 
ities that  the  presumption  is  only  that  the  person  is  then  dead, 
namely,  at  the  end  of  seven  years;  but  that  the  presumption  does 
not  extend  to  the  death  having  occurred  at  the  end,  or  any  par- 
ticular time  within,  that  period,  and  leaves  it  to  be  judged  of 
as  a  matter  of  fact  according  to  the  circumstances,  which  may 
tend  to  satisfy  the  mind,  that  it  was  at  an  earlier  or  later  day." 
The  question  again  arose  in  the  subsequent  case  of  Sj>encer  v. 
Roper,  13  Ired.  L.  333-334,  when  that  court  re-affirmed  Spencer 
V.  Moore,  and,  referring  with  approval  to  the  doctrine  announced 
by  the  court  of  king's  bench  in  Doe  v.  Nepean,  5  Bam.  &  Ad.  86, 
2  Mees.  &  W.  894,  said:  "  Where  a  party  has  been  absent  seven 
years  without  having  been  heard  of,  the  only  presumption  arising 
is  that  he  is  then  dead;  there  is  none  as  to  the  time  of  his  death.'' 

d.  Authorities   Cited   by  Mr.  Justice   Harlan. — For   an 

exhaustive  review  of  the  authorities  sustaining  this  presumption, 
see  the  opinion  of  Mr.  Justice  Harlan  in  Daoie  v.  Briggs,  97  U. 
S.  628,  24  L.  ed.  1086.  See  also  Whiting  v.  NichoU,  46  111.  230; 
Yowngs  v.  Heffner,  36  Ohio  St.  232;  Adams  v.  Jones,  39  Ga. 
479;  Went^orth  v.  Wentworth,  71  Me.  72;  Smith  v.  Smith,  49 
Ala.  156. 

e.  Deaths  how  Prored. — Any  evidence  calculated  to  negative 
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the  presumption  of  life  is  competent  as  proof  of  death.  Ander- 
son V.  Parker,  6  Cal.  197;  Rulqf  v.  Peoj}le^  18  N.  Y.  179;. 
Crough  V.  Eveleth,  15  Mass.  305;  John  Hancock  MuL  Ins.  Co,  v. 
Moore,  34  Mich.  41;  Bailey  v.  BaUey,  25  Mich.  185;  belied  v.. 
Eidman,  77  111.  304;  Jackson,  v.  ^te,  5  Cow.  319. 

f.  Importance  of  This  Presumption  in  Criminal  Law. — 

The  presumption  of  life  or  death  is  one  of  great  importance  in 
criminal  law,  and  a  more  detailed  discussion  is  reserved  for  a  suc- 
ceeding volume.  For  an  elaborate  discussion  of  the  principles 
underlying  this  presumption,  see  the  opinion  of  Ch.  J.  Johnson 
in  BnlqfY,  Peojjle,  18  N.  Y.  179. 

Mr.  Wills,  in  his  Treatise  on  Circumstantial  Evidence,  says: 
"  Death  may  be  inferred  from  such  strong  and  unequivocal  cir- 
cumstances that  render  it  morally  certain  and  leave  no  ground 
for  doubt." 

§  47.  Presumption  of  Survivorship. 

a.  No  Speculative  Presumption  as  to  tlie  Order  in  Which 
Two  Persons  Die. — The  law  will  not  indulge  in  any  speculative 
presumption  as  to  the  order  in  which  tw^o  persons  die,  even  where 
the  death  is  occasioned  by  the  same  casualty.  Newell  v.  Niclwhy 
75  J^.  Y.  78;  PeU  v.  Ball,  1  Chev.  Eq.  99;  Coye  v.  Lea<^Ji,  8  Met. 
371;  Smith  v.  Croom^  7  Fla.  81-180;  Moehring  v.  MiUliell,  1 
Barb.  Ch.  264,  5  L.  ed.  379;  Taylor  v.  Diplock,  2  Phill.  Eccl.  Rep. 
261,  3  Hagg.  Eccl.  Rep.  748;  Wright  v.  Netherwood,  Evans'  ed.  of 
Salk.  593,  notes;  Mason  v.  Mason,  1  Meriv.  308;  Re  Murray,  1 
Curt.  596;  Re  Leio^s  Trusts,  L.  R.  11  Eq.  236;  Underwood  v. 
^Yin^,  31  Eng.  L.  &  Eq.  293,  4  DeG.  McN.  &  G.  633;  Underwood 
V.  Wing,  19  Beav.  459;  Re  Lewis'  Trusts,  40  L.  J.  Ch.  602;  Re 
Phen^^s  Trust,  L.  R.  5  Ch.  App.  139.  The  burden  of  proof  rests 
on  the  party  to  whom  the  survivorship  would  have  been  bene- 
ficial.    PeU  V.  Ball,  1  Chev.  Eq.  99. 

b.  Death  Occasioned  by  Gatastroplie  Raises  no  Presumption 
of  Survivorship. — Where  several  persons,  some  male  and  some 
female,  perish  in  a  common  catastrophe,  and  there  is  no  positive  evi- 
dence of  which  perished  first,  there  is  no  presumption  that  the  males 
survived  the  longest,  but  it  would  be  i:)resumed  that  they  all  per- 
ished together.  So  held  in  the  case  of  a  mother  and  her  infant 
son.  Stinde  v.  Goodrich,  3  Redf.  89.  There  is  no  presumption 
of  law  arising  from  age  or  sex  as  to  the  survivorship  among 
persons  whose  death  is  occasioned  by  one  and  the  same  cause; 
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nor  is  there  any  presumption  that  they  all  died  at  the  same  time, 
but  the  burden  of  proof  is  on  the  one  asserting  the  affirmative. 
Keasoning  disapproved  in  Newdl  v.  Nichols^  12  Hun,  617.  See 
Moehring  v.  Mitchell^  1  Barb.  Ch.  264,  5  L.  ed.  379. 

§  48.  Presumption  of  Sanity. — In  any  action,  civil  or  crim- 
inal, should  the  question  of  insanity  become  one  of  any  importance,, 
reliance  may  be  had  upon  this  postulate  of  law  which  attributes 
to  every  person  the  possession  of  his  faculties.  Where  the  con- 
trary is  alleged  it  must  be  proved.  Lilly  v.  Waggoner,  27  111. 
395;  State  v.  Pike,  49  N.  H.  399;  Sttibhs  v.  Houston,  33  Ala.  555;. 
Tfiornion  v.  Apphton,  29  Me.  300;  Cordrey  v.  Cordrey,  1  HousL. 
(Del.)  269;  Burton  v.  Scott,  3  Eand.  399;  TJaited  States  v.  McGlue^ 
1  Curt.  1;  Runycm  v.  Price,  15  Ohio  St.  1;  Cotton  v.  Ubner,  45 
Ala.  378;  Farrell  v.  Brennan,  32  Mo.  328;  State  v.  Smith,  53  Mo.. 
267;  Porter  v.  Campbell,  2  Baxt.  81;  Sa^con  v.  Whitaker,  30  Ala. 
237;  Harris  v.  IngUdew,  3  P.  Wms.  91;  Dyce  Sombre  v.  Trovp, 
1  Deane,  Eccl.  Eep.  38;  Den  v.  Vancleve,  4  Wash.  C.  C.  2(12;, 
Jackson  v.  Van  Dusen,  5  Johns.  158;  Jackson  v.  King,  4  Cow. 
207;  Reese  v.  Stille,  38  Pa.  138;  Egbert  v.  Egbert,  78  Pa.  326;. 
Anderson  v.  Cranmer,  11  W.  Va.  584;  Weed  v.  Mutual  Ben.  L^ 
Ins.  Co.  70  N.  Y.  561;  Broxon  v.  Torrey,  24  Barb.  583;  ^Yalter 
V.  People.  32  X.  Y.  147;  Gardner  v.  Gardner,  22  Wend.  52t);. 
-iSte^^  V.  Smith,  53  Mo.  267.  In  IFi^e?^^  v.  Mut\cal  Ben.  L.  Ins^ 
Co.,  sitpra,  it  was  said:  "  The  sanity  of  every  individual  is  pre- 
sumed, and  insanity  cannot  be  presumed  from  the  mere  fact  of 
suicide." 

§  49.  Presumption  of  Legitimacy. 

a.  Present  Statns  of  tlie  Rule. — The  ancient  policy  of  the 
law  of  England  remains  unaltered.  A  child  born  of  a  married 
woman  is  to  be  presumed  to  be  the  child  of  the  husband,  unless 
there  is  evidence  which  excludes  all  doubt  that  the  husband 
could  not  be  the  father.  But  in  modern  times  the  inile  of  evi- 
dence has  varied.  Formerly  it  was  considered  that  all  doubt 
could  not  be  excluded  unless  the  husband  were  extra  quatour 
maria.  But  as  it  is  obvious  that  all  doubt  may  be  excluded  from 
other  circumstances,  although  the  husband  be  within  the  four 
seas,  the  modern  practice  permits  the  introduction  of  every  species 
of  legal  evidence  tending  to  the  same  conclusion.  But  still  the 
evidence  must  be  of  a  character  to  exclude  all  doubt;  and  when. 
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the  judges  in  the  Bambv/ry  Case  (not  reported)  spoke  of  satisfac- 
tory evidence  upon  this  subject  they  must  be  understood  to  have 
meant  such  evidence  as  would  be  satisfactory,  having  regard  to 
the  special  nature  of  the  subject.  Head  v.  Heady  1  Sim.  &  Stu. 
150. 

The  above  is  the  present  status  of  the  law  in  both  England  and 
the  United  States. 

b.  Want  of  Access  may  be  Shown. — ^The  fact  that  any  person 
was  born  during  the  continuance  of  a  valid  marriage  between  his 
mother  and  any  man,  or  within  such  a  time  after  the  dissolution 
thereof  and  before  the  celebration  of  another  valid  marriage  that 
his  mother's  husband  could  have  been  his  father,  is  conclusive 
proof  that  he  is  the  legitimate  child  of  his  mother's  husband, 
unless  it  can  be  shown— 

(1)  Either  that  his  mother  and  her  husband  had  not  access  to 
each  other  at  any  time  when  he  could  have  been  begotton,  regard 
being  had  both  to  the  date  of  the  birth  and  to  the  physical  con- 
dition of  the  husband; 

(2)  Or  that  the  circumstances  of  their  access  (if  any)  were  such 
as  to  render  it  highly  improbable  that  sexual  intercourse  took  place 
between  them  when  it  occurred.     Steph.  Dig.  Ev.  art.  98. 

c.  Presumption  of  Legitimacy  Bebnttable. — The  presump- 
tion of  legitimacy  may  be  rebutted  both  by  positive  and  by  pre- 
sumptive evidence.     WrigM  v.  Hicha^  12  Ga.  155,  15  Gha.  160. 

In  Louisiana  this  legal  presumption  can  be  overcome  only  in 
the  mode  and  the  time  prescribed  by  law.  Dejol  v.  Johnsop,^  12 
La.  Ann.  853. 

Elsewhere  it  can  be  overcome  only  by  clear  and  convincing 
proof  of  non-intercourse  between  the  husband  and  wife.  Egbert 
V.  Oreenwalt^  41  Midi.  250;  Van  Aernam  v.  Van  Aernam^  1 
BarT).  Oh.  378,  5  L.  ed.  423;  Patterson  v.  Gaines,  47  U.  S.  6  How. 
550,  12  L.  ed.  553;  Sullivan  v.  Kelly,  3  Allen,  148;  Hem/menway 
V.  Towner,  1  Allen,  209;  Flettesham  v.  Julian,  1  T.  B.  7  Hen. 
IV.  9,  pi.  13;  StegaU  v.  StegaU,  2  Brock.  256;  Cannon  v.  Cannon, 
7  Humph.  410. 

d.  Doubt  and  Suspicion  not  Indulged. — The  presumption  of 
legitimacy  of  the  child  born  during  the  period  of  marriage  is  not 
rebutted  by  circumstances  which  create  only  doubt  and  suspicion, 
but  is  wholly  removed  by  showing,  first,  that  the  husband  was 
incompetent;  second,  that  he  was  entirely  absent,  so  as  to  have  no 
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«U2cess  to  the  mother;  thirds  or  entirely  absent  during  the  period 
when  the  child  must,  in  the  course  of  nature,  have  been  begotten; 
fourth^  and  present  only  under  circumstances  which  afford  clear 
and  satisfactory  proof  that  there  was  no  sexual  intercourse.  Ha/r- 
gra/oe  v.  Hargrame^  9  Beav.  552;  Com,  v.  StHcker^  Append,  to  1 
Browne  (Pa.)  47. 

e.  Presumption  of  Legitimacy  of  Child  Born  in  Wedlock. — 

Bastards  are  persons  begotten  and  born  out  of  wedlock.  Miller 
V.  Anderson,  1  West.  Rep.  810,  43  Ohio  St.  473;  1  Bl.  Com.  454; 
5  Kent,  Com.  208. 

If  a  woman  pregnant  at  her  marriage  is  delivered  after  mar- 
riage the  child  is  legitimate.     MiUer  v.  Andei^son^  aujyra. 

The  law  presumes  a  child  to  have  been  born  in  lawful  wedlock, 
and  this  presumption  must  prevail  until  overcome  by  clear  and 
convincing  proof  adduced  by  those  alleging  illegitimacy.  Orth- 
wein  V.  Thomas,  4  L.  R.  A.  434,  127  111.  554. 

Children  of  a  married  woman,  bom  during  coverture,  are  pre- 
sumed to  be  legitimate.     lie  Romero,  75  Cal.  379. 

The  fact  that  a  woman  gave  birth  to  a  fully  developed  child 
50  soon  after  marriage  as  to  render  it  certain  that  it  was  begotten 
before  marriage,  raises  a  legal  presumption  that  it  was  begotten 
by  him  who  became  her  husband.  McCulloch  v.  McCvlloch,  69 
Tex.  682. 

The  presumption  of  legitimacy  is  a  presumption  juris  et  de 
jure.    Miller  v.  Anderson^  1  West.  Rep.  811,  43  Ohio  St.  473. 

f .  Burden  of  Proring  Illegitimaey. — The  burden  of  proving 
illegitimacy  Ues  entirely  with  the  person  seeking  to  establish  it. 
Gverlock  v.  HaU,  81  Me.  348;  Plowes  v.  Bossey,  8  Jur.  K.  S.  352 
Z\  L.  J.  K  S.  Ch.  681. 

But  in  a  later  decision  in  England  it  has  been  held  that  it  is 
not  a  presumption  juris  et  de  jure,  but  may  be  rebutted  by  evi- 
dence which  must  be  clear  and  conclusive  and  not  resting  merely 
on  a  balance  of  probabilities.  So  where  a  child  was  bom  276 
days  after  the  last  opportunity  of  the  husband's  access,  and  there 
was  evidence  in  the  wife's  conduct  tending  to  show  that  she  con- 
sidered the  child  the  offspring  of  her  paramour,  the  question  of 
its  legitimacy  was  properly  submitted  to  the  jury.  Bosvile  v. 
Atty-Gen.  L.  R.  12  Prob.  Div.  177;  Morris  v.  Davies,  5  Clark 
A  F.  163. 

g.  When  Legal  Presumption  Belieyes   from  Proof. — ^A 

6 


82  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

legal  presumption  relieves  him  in  whose  favor  it  exists  from  the^ 
necessity  of  any  proof,  but  may  be  destroyed  by  rebutting  evi- 
dence. Otherwise  as  to  presumptions  juris  et  de  jure^  against 
which  no  proof  can  be  admitted.  Dugm  v.  EstUeUs^  5  La.  Ann^ 
559;  Damenport  v.  Mason^  15  Mass.  85;  Baalam  v.  StaUy  17  Ala.. 
451. 

The  presumption  in  favor  of  the  legitimacy  of  children  will  not 
be  made  where  the  question  is  to  be  determined  as  one  of  fact 
and  not  of  law.  Bla/Murn  v.  Crawford^  70  U.  S.  3  WalL  175, 
18  L.  ed.  186. 

h.  What  Evidence  Necessary  to  Bastardize. — Declarations- 
of  parties  made  after  cohabitation  has  ceased  are  not  evidence  to 
bastardize  the  issue.    Re  Taylor^  9  Paige,  611,  4  L.  ed.  836. 

They  are  not  admissible  where  no  evidence  is  offered  of  non- 
access  at  the  time  of  conception.    Dennison  v.  Page^  29  Pa.  420. 

Neither  the  mother's  declarations  nor  her  husband's,  she  having 
since  deceased,  are  admissible  on  the  questions  of  paternity  {Cope 
V.  Cope,  5  Car.  &  P.  604, 1  Moody  &  E.  269);  but  a  baptismal 
register  describing  the  child  as  the  illegitimate  son  of  his  mother 
is  admissible.    Hid. 

L  Father's  Declarations  Insufficient.— The  father's  declara-^ 
tions  are  insufficient  to  bastardize  the  issue  of  his  marriage. 
Bowles  V.  BingJiom,  2  Munf .  442,  3  Munf.  599.  The  proof 
must  show  that  it  is  impossible  that  the  husband  could  be  the 
child's  father.     Vernon  v.  Vernon,  6  La.  Ann.  243. 

But  where  non-access  has  been  established  by  evidence  olAAmAel 
the  declaration  of  the  mother  is  admissible  to  prove  the  paternity 
of  the  child.    Legge  v.  Edmonds,  25  L.  J.  N.  S.  Ch.  125. 

Admissions  of  the  wife  cannot  be  received  to  establish  non-^ 
access  at  the  period  of  conception  to  bastardize  her  issue.  Cross 
V.  Cross,  3  Paige,  139,  3  L.  ed.  89. 

j.  Likeness  as  Regards  the  Question  of  Paternity. — ^Evi-^ 
dence  of  a  likeness  of  a  child  to  its  supposed  father  is  not  admis- 
sible upon  the  question  of  paternity  (  United  States  v.  CoUins,  1 
Cranch,  C.  C.  692;  Hanawalt  v.  State,  64  Wis.  84.  But  consult 
State  V.  Bowles,  7  Jones,  L.  579);  nor  is  evidence  of  the  color  of 
the  child's  eyes  admissible.    People  v.  Carney,  29  Hun,  47. 

k.  Illegitimacy  may  be  Established  by  Proof  of  Other 
Facts. — Illegitimacy  may  be  established  by  any  competent  evi- 
dence, and  proof  thereof  is  not  restricted  to  evidence  of  impo- 
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tency  on  the  part  of  the  husband,  or  of  impossibility  of  access,  or 
of  intercourse  between  the  wife  and  a  man  other  than  her  hus- 
band.     Wilson  V.  Bahi,  18  S.  C.  59. 

Hearsay  evidence  may  be  sufficient.  GoermarCs  App.  (Pa.)  1 
Cent  Rep.  228. 

Depositions  are  admissible  on  the  trial  of  an  issue  of  bastardy, 
as  in  other  civil  actions.    St<ds  v.  Hicherson^  72  N.  C.  421. 

The  fact  of  paternity  may  be  established  by  a  fair  preponder- 
ance of  evidence  as  in  other  civil  cases.  People  v.  Ganvbrne^  1 
Mich.  N.  P.  140;   Young  v.  Makepeace^  103  Mass.  60, 

L  Evidence  of  Intercourse  with  Other  Men. — Evidence  of 
intercourse  with  other  men  must  be  limited  to  a  period  such  as  to 
permit  of  the  inference  that  the  child  derived  its  paternity  from 
that  intercourse.  Bowen  v.  Reedj  103  Mass.  46.  Compare  Paull 
V.  Paddford,  16  Gray,  263. 

Evidence  that  another,  man  had  connection  with  the  wife  at 
about  the  proper  time  for  begetting  the  child  is  not  competent 
unless  coupled  with  evidence  that  the  husband  had  no  connection 
with  her  at  that  time.     Staie  v.  Bennett^  75  N.  C.  305. 

Evidence  of  acts  of  intercourse  ^vith  other  men  twelve  months 
before  the  birth  is  inadmissible.    Sabins  v.  Jone8\  119  Mass.  167. 

The  legal  presumption  is  rebutted  by  the  facts  that  the  wife 
led  the  life  of  a  prostitute,  was  seen  as  such  in  company  with 
other  men;  that  though  her  husband  lived  in  the  same  town,  he 
always  avoided  her,  and  that  the  child  was  bom  in  jail  three  years 
after  their  separation.    Sibbet  v.  Ainsley,  3  L.  T.  N.  S.  583. 

So  illegitimacy  is  established  by  evidence  of  the  mother  living 
in  adultery  at  the  time  when  the  child  was  begotten.  Barony  of 
Saye  a/nd  Sde^  1  H.  L.  Cas.  507. 

m.  Proof  of  Non-access. — Access  between  man  and  wife  is 
always  presimied,  until  otherwise  plainly  proved,  and  nothing  is 
allowed  to  impugn  the  legitimacy  of  the  child  short  of  proofs  of 
f  act*  showing  it  to  be  impossible  that  the  husband  could  have  been 
its  father.     Gaines  v.  ITennen^  65  U.  S.  24  How.  553, 16  L.  ed.  770. 

But  if  a  husband  went  beyond  seas  two  years  before  the  child 
was  bom,  the  conclusion  is  irresistible  that  the  child  is  illegitimatp. 
Bex  V.  Maidstone^  12  East,  550. 

So  illegitimacy  may  be  shown  by  proof  of  abandonment  by  the 
husband,  and  his  continued  absence  from  the  State  for  a  period  of 
four  years  before  the  birth  of  the  child.  Pittsford  v.  Chittendonj 
2  New  Eng.  Eep.  191,  58  Vt.  49. 
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Non-access  of  the  husband  need  not  be  proved  during  the  whole 
period  of  the  wife's  pregnancy,  if  the  circumstances  show  a 
natural  impossibility  that  he  could  be  the  father,  as  where  he  had 
access  only  a  fortnight  before  the  birth.    Bex  v.  Luffe^  8  East,  193. 

Where  a  husband  after  a  long  absence  did  not  rejoin  his  wife 
until  eight  months  before  the  birth  of  a  full-grown  child,  he  could 
not  have  been  the  father.  Heathcote^s  Divorce  BiUj  1  Macq.  H. 
L.  Cas.  535. 

Opportunity  of  access  becomes  important  to  consider  where  the 
wife  was  notoriously  living  in  adultery.  Beg,  v.  Mansfield^  1  Q. 
B.  444,  5  Jur.  505. 

Where  the  child  was  bom  three  months  after  the  marriage  the 
wife  was  asked  on  cross-examination,  "  When  did  you  first  become 
acquainted  with  your  husband  ? "  and  on  her  answering  "  Twelve 
months,"  the  subject  was  dismissed.  Anon  v.  Anon^  22  Beav. 
481;  State  v.  Bomaine^  58  Iowa,  48. 

Where  husband  and  wife,  although  living  separate  and  apart, 
had  been  in  such  a  situation  that  access  might  have  been  had,  the 
presumption  in  favor  of  legitimacy  can  only  be  rebutted  by  strong 
evidence,  and  if  the  access  is  proved  no  inquiry  as  to  paternity 
can  be  made.    Morris  v.  Davies^  5  Clark  &  F.  163,  1  Jur.  911. 

n.  Parties  Themselves  not  Competent  Witnesses  on  the 
Subject  of  Access. — A  woman  cannot  give  evidence  of  the  non- 
access  of  her  husband,  to  bastardize  her  issue,  though  the  husband 
be  deceased  {Bex  v.  Kea^  11  East,  132;  Goodright  v.  Mosb^  Cowp. 
591);  but  the  mother  is  competent  to  prove  the  illegitimacy  of 
her  children.  Bex  v.  Braviley^  6  T.  E.  330;  Standen  v.  StandeUj 
6  T.  E.  331,  note  J,  Peake,  K.  P.  32;  Bex  v.  Beading^  Cas.  t. 
Hardw.  79;  Bex  v.  Luffe^  8  East,  193;  Tioga  Co.  v.  South  Creek 
Twp.  75  Pa.  433. 

The  evidence  of  the  husband  is  not  admissible  to  prove  access, 
or  any  collateral  fact  tending  to  show  that  he  had  opportunities 
of  access.     WHgkt  v.  Holdgate^  3  Car.  &  K.  158. 

The  rule  precluding  the  Imsband  or  wife  from  proving  non^ 
access  for  the  purpose  of  bastardizing  the  issue  applies  where,  on 
the  day  following  the  marriage,  the  husband  abandoned  the  wife, 
and  the  child  was  born  shortly  afterward  at  the  house  of  her 
employer,  whom  she  sought  to  charge  with  paternity.  Tioga  Co. 
v.  South  Creek  Twp.  svjyra;  Parker  v.  Way^  15  N.  H.  45;  Davis 
V.  Houston^  2  Yeates,  289;  Page  v.  Dermison,  1  Grant,  Cas.  377; 
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Dennieon  v.  Page^  29  Pa.  420;  State  v.  Wil807i^  10  Ired.  L.  131; 
State  V.  Herman^  13  Ired.  L.  502;  1  Phil.  Ev.  87,  note. 

o.  Proof  of  Impotency  of  Husband. — It  is  presumed  that  a 
matnre  male  has  normal  powers  of  virility,  and  the  burden  of 
proving  the  contrary  is  on  the  party  asserting  it.  Gard/ner  v. 
State,  81  Ga.  144. 

The  presumption  of  legitimacy  arising  from  the  sleeping 
together  of  husband  mnd  wife  can  be  rebutted  only  by  clear  and 
satisfactory  evidence  that  some  physical  incapacity  existed.  Legge 
V.  Edmonds,  25  L.  J.  K  S.  Ch.  125. 

The  evidence  must  prove  beyond  all  reasonable  doubt  that  the 
husband  could  not  have  been  the  father.  PhiUvps  v.  Alien,  2 
Allen,  453. 

The  impotency  of  the  putative  father,  if  true  and  proven, 
would  be  conclusive,  and  evidence  thereof  is  competent.  State  v. 
Broadway,  69  K  C.  411. 

§  50.  Presumption  of  Domicll. 

a.  Once  Acquired  Presumed  Continued. — A  domicil  once 
acquired  is  presumed  to  continue  until  it  is  shown  to  have  been 
changed.  This  principle  applied  to  one  who,  during  the  war, 
went  from  his  home  in  a  loyal  State  to  a  disloyal  one.  Mitchell 
v.  United  States,  88  U.  S.  21  Wall.  350,  22  L.  ed.  584. 

b.  Lord  Westbury's  Statement  of  the  Rule. — Lard  West- 
bury  states  the  rule  with  rare  felicity:  "  In  the  administration  of 
the  law,  the  idea  of  domicil  should  exist,  and  the  fact  of  domicil 
should  be  ascertained,  in  order  to  determine  which  of  two  munici- 
pal laws  should  be  invoked  for  the  purpose  of  regulating  the 
rights  of  parties.  We  know  very  well  that  succession  and  dis- 
tribution depend  upon  the  law  of  the  domicil.  Domicil,  there- 
fore, is  an  idea  of  law.  It  is  the  relation  which  the  law  creates 
between  an  individual  and  a  particular  locality  or  country.  To 
every  adult  person  the  law  ascribes  a  domicil,  and  that  domicil 
remains  his  fixed  attribute  until  a  new  and  different  attribute 
usurps  its  place."    Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  320. 

c  DomieOiary  Relations   Perpetuate   Themselves. — The 

pivotal  idea  embraced  in  this  presumption  is  that  domiciliary 
relations  once  shown  to  exist  are  presumed  to  perpetuate  them- 
selves. Even  in  the  presence  of  an  intent  to  abandon  the  law  will 
still  presume  the  continuance  of  the  old  domicil,  and  however 
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fixed  and  irrevocable  the  intent  may  be  to  establish  a  permanent 
residence  elsewhere,  the  presumption  will  survive  the  intent,  and 
nothing  short  of  actual  and  continued  residence  will  repel  this 
inference  of  the  law.  Chicopee  v.  Whaiely^  6  Allen,  508;  PrcUher 
V.  Palmer^  4  Ark.  456;  Daniels  v.  llamilt<m^  52  Ala.  105;  Wcdher 
V.  Waih&r^  1  Mo.  App.  404;  Church  v.  BoweU^  49  Me.  367;  LitUe- 
field  V.  Inhabitants,  50  Me.  475;  Rixf(yrd  v.  Miller,  49  Vt.  319; 
Greenfield  v.  Camden,  74  Me.  56;  Goldie  v.  McDonald,  78  IlL 
605;  Eatm  v.  Woydt,  26  Wis.  383. 

§  51.  Presumption  of  Negligence. 

a.  How  Established. — ^To  establish  "presumption  of  negli- 
gence "  the  accident  must  first  be  connected  with  the  defendant 
by  direct  evidence,  either  that  the  act  was  his  or  under  his  control. 
Higgs  v.  Maynard,  12  Jur.  N.  S.  705;  Smith,  Neg.  (Whit,  ed.) 
421;  Welfare  v.  London  <&  B.  JR.  Co.  L.  E.  4  Q.  B.  693;  Wrighi 
V.  Midland  R.  Co.  L.  E.  8  Exch.  137,  42  L.  J.  N.  S.  Exch.  89. 

The  phrase  cannot  apply  to  cases  where  it  is  open  to  doubt 
whether  plaintiff  was  not  himself  negligent,  where  there  are 
reciprocal  duties.     Cotton  v.  Wood,  29  L.  J.  N.  S.  C.  P.  333. 

b.  Not  Assumed  where  Proper  Care  is  Shown. — Where  the 
jury  finds  that  the  negligence  arises  from  circumstances  over 
which  defendant  has  no  control,  and  he  has  exercised  proper  care, 
he  is  not  liable  in  an  action  for  negligence.  HammAXck  v.  White, 
11  C.  B.  N.  S.  588,  31  L.  J.  N.  S.  C.  P.  129;  Latch  v.  Rvmner 
R.  Co.  27  L.  J.  N.  S.  Exch.  155;  Wakeinam,  v.  Robinson,  1  Bing. 
213;  Gibbons  v.  Pepper,  1  Ld.  Eaym.  38;  Manzoni  v.  Douglas, 
L.  E.  6  Q.  B.  Div.  145. 

c.  Mere  Happening  of  Accident  not  Sufficient  to  Establish. 

— ^The  mere  fact  of  an  accident  happening  is  not  evidence  of  neg- 
ligence.   Bird  V.  Great  Northern  R.  Co.  28  L.  J.  N.  S.  Exch.  3; 
Wdfan^e  V.  London  <&  B.  R.  Co.  L.  E.  4  Q.  B.  698;  Smith  v.  Great 
Eastern  R.  Co.  L.  E.  2  C.  P.  10. 

Where  an  accident  happens  from  a  breach  of  duty  it  must  not 
only  appear  that  it  happened,  but  the  surrounding  circumstances 
must  be  such  as  to  raise  the  presumption  that  it  happened  in  con- 
sequence of  a  failure  of  duty  on  the  part  of  the  defendant  towards 
the  plaintiff.  Article,  Res  Ipsa  Loquitur,  10  Chic.  L.  J.  261; 
2  Thomp.  Neg.  1220;  Whart.  Keg.  §§  421,  422. 

d.  Fact  of  Killing  does  not  Establish.— The  fact  of  killing 
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or  injury,  in  the  absence  of  any  statutory  provision  to  that  effect, 
•does  not  constitute  of  itself  any  presumption  of  negligence.  Little 
Rock  &  Ft  S.  R.  Co.  V.  HensoTiy  39  Ark.  413;  Chicago  cfe  M.  R. 
<Jo.  V.  Patching  16  111.  198;  Indianwpolis  cfe  C  R.  Co.  v.  MeanSj 
14  Ind.  30;  Schneir  v.  Chicago^  R.  I.  cfe  F.  R.  Co.  40  Iowa,  337; 
Flattes  V.  Chicago^  R.  L  &  F.  R.  Co.  35  Iowa,  191;  KenttbcJcy 
Cmt.  R.  Co.  V.  TaJbot,  78  Ky.  621;  New  Orleans,  J.&  G.N.  R. 
Co.  V.  Enochs,  42  Miss.  603;  Brown  v.  Hannibal  <&  St.  J.  R.  Co, 
33  Mo.  309;  WaUh  v.  Vi/i^ginia  dk  T.  R.  Co.  8  Nev.  Ill;  LyTidr 
-say  V.  Cormecticut  cfe  F.  R.  R.  Co.  27  Yt.  643.  See,  however, 
Roberts  v.  Johnson,  68  N.  Y.  613;  Memphis  <&  0.  R.  Racket  Co. 
V.  McCool,  83  Ind.  392. 

.  An  accident  may,  however,  be  of  such  a  character  as  to  raise  a 
presumption  of  negligence.  Edgerton  v.  New  York  &  H.  R.  Co. 
39  N.  T.  227;  MuUen  v.  St.  John,  57  N.  Y.  567;  I/yons  v.  Rosen- 
ihal,  11  Hun,  46;  Breene  v.  New  T(yrk  Cent.  &  H.  R.  R.  Co.  11 
€ent.  Kep.  891, 109  N.  Y.  297;  EoXbrook  v.  TJtica  <&  S.  R.  Co. 
12  X.  Y.  236. 

e.  Bule  in  Actions  Based  on  Contracts. — ^But  in  actions  rest- 
ing on  conti*acts,  as  when  an  accident  happens  to  a  passenger  on 
^  railroad  by  reason  of  the  defective  condition  of  appliances,  it  is 
prima  facie  evidence  from  which  the  jury  may  infer  negligence. 
Baltimore  cfe  0.  R.  Co.  v.  Noell,\S2  Gratt.  394;  Sawyer  v.  ITan- 
mibaZ  cfe  St.  J  R.  Co.  37  Mo.  240;  Cwrtis  v.  Rochester  cfe  S.  R. 
Co.  18  N.  Y.  634.  Other  examples  cited  in  Smith  on  Negligence 
{Whit,  ed,),  424,  are:  where  injury  is  caused  by  car  being  thrown 
off  the  track  {Pittsburgh,  C.  <&  St.  L.  R.  Co.  v.  Williams,  74  Ind. 
462;  Cleveland,  C.  C.  <&  I.  R.  Co.  v.  Newell,  1  West.  Rep.  890, 
104  Ind.  264);  by  a  collision  of  trains  {New  Orleans,  J.  <b  O.  N. 
Ji.  Co.  V.  AUbritton,  38  Miss.  242);  by  explosion  of  a  boiler  {The 
Relia/nce,  4  Woods,  C.  C.  420);  by  the  breaking  down  of  a  coach 
{Toledo,  W.  (&  W.  R.  Co.  v.  Beggs,  85  111.  80);  by  the  upsetting  of 
A  stage  coach  (  WaU  v.  Livezay,  6  Colo.  465;  Boyce  v.  California 
Stage  Co.  25  Cal.  460),  or  of  a  sleigh.  Ryan  v.  Qilvier,  2  Mont. 
517. 

I  52.  Presumptions  Arising  from  Lapse  of  Time  and  Notori- 
ous Possession. 

a.  This  Rule  One  of  Convenience  and  Policy. — This  rule  of 
presumption  when  ^ti*aced  to  its  foundation  is  a  rule  of  conven- 
ience and  policy,  the  result  of  the  necessary  regard  for  the  peace 
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and  security  of  society.  Justice  cannot  be  satisfactorily  done 
when  parties  and  witnesses  are  dead,  vouchers  lost  or  thrown 
away  caid  a  new  generation  has  appeared  on  the  stage  of  life^ 
unacquainted  with  the  affairs  of  a  past  age,  and  often  regardless- 
of  them.    FouLTc  v.  Brovm^  2  Watts,  214. 

The  postulate  we  are  called  upon  to  support  is  this:  Where- 
the  evidence  discloses  that  proprietary  rights  and  privileges  have 
been  exercised  without  objection  or  demurrer  for  a  long  period 
of  time,  there  is  a  legal  presumption  that  such  rights  repose  upon, 
grant,  devise  or  license,  and  are  of  lawful  origin. 

b.  Conveyance  Presumed  from  Lapse  of  Time. — The  law 

presumes  a  conveyance  from  lapse  of  time  {Fidd  v.  Brown^  24r 
Gratt.  74;  Brown  v.  M'^Kinney^  9  Watts,  565;  Valentmie  v* 
Fiper^  22  Pick.  85;  Jackson  v.  McCaU^  10  Johns.  377;  Fitzhugh 
V.  Croghan^  2  J.  J.  Marsh,  429;  Booker  v.  Ferkms,  14  Wis.  79;. 
Frost  V,  Brown,  2  Bay,  133;  Marr  v.  Gilliam^  1  Coldw.  488; 
Grimes  v.  Bastrop,  26  Tex.  310;  Taylor  v.  Wa^tkins,  26  Tex. 
688;  Rhodes  v.  Whitehead,  27  Tex.  304;  Tinkham  v.  Arnold,  3- 
Me.  120;  Brattle  Square  Church  Proprs.  v.  Bulla/rd,  2  Met.  363);. 
as  a  deed  {Hepburn  v.  Avid,  9  U.  S.  5  Cranch,  262,  3  L.  ed.  96;. 
Weatherhead  v.  BaskerviUe,  52  U.  S.  11  How.  329, 13  L.  ed.  717; 
Toumsend  v.  Downer,  32  Vt.  183;  Newtna/n  v.  Studley,  5  Mo. 
291;  Blair  v.  Marks,  27  Mo.  579;  Chiles  v.  C(ynley,  2  Dana,  22), 
or  a  lease  {Sellick  v.  Starr,  5  Yt.  255);  and  title  to  property  gen- 
erally from  possession.  Birmingham  v.  Anderson,  40  Pa.  506; 
Youngman  v.  Zinn,  52  Pa.  413;  Duke  v.  Thompson,  16  Ohio,  35; 
Society  Prop.  Gosp.  v.  Young,  2  N.  H.  310;  Cambridge  v.  Lex- 
ington, 17  Pick.  222;  Fritz  v.  Brandon,  78  Pa.  342;  Jackson  v. 
McCall,  10  Johns.  377;  Casey  v.  Irdoes,  1  Gill,  430;  Berthelemy 
V.  Johnson,  3  B.  Mon.  90;  McCorry  v.  King,  3  Humph.  267; 
Hoey  V.  Furman,  1  Pa.  295;  Jackson  v.  Moore,  13  Johns.  516; 
Alexander  v.  iri^^^r,  8  Gill,  239;  I^enoir  v.  Bainey,  15  Ala.  667; 
J/bCW^  V.  2>t>^,  17  Ala.  533;  Sparks  v.  ^at^Z*,  17  Ala.  211;  Wil- 
son V.  Glenn,  68  Ala.  383;  Uanford  v.  Fitch,  41  Conn.  486; 
6V^t(?  V.  Marshall,  15  Mo.  499;  Colvin  v.  Warford,  20  Md.  358; 
Frantz  v.  Irdamd,  66  Barb.  386. 

§  53.  Presumption  of  Identity. 

a.  Shown  by  Identity  of  Name. — Identity  is  shown  prima 
facie  by  identity  of  name.  TrebUcox  v.  McAlpine,  46  Hun,  469, 
citing  Hatcher  v.  Rocheleau,  18  ]S^.  Y.  86;  Reynolds  v.  StaineSy 
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2  Car.  &  K.  Y45;  Gitt  v.  Fa^em,  18  Mo.  274;  Cates  v.  Zoftus,  3 
A.  K.  Mai-sh.  202.    But  see  Mooers  v.  Bunker^  29  N.  H.  420. 

b.  May  be  Repelled. — But  this  presumption  may  be  repelled. 
Jackson  v.  Goes,  13  Johns.  518,  (1825);  Jackson  v.  King,  5  Cow. 
237;  Jdckson  v.  Cody,  9  Cow.  140;  Campbell  v.  TTa^^^,  46  Mich. 
320;  Givens  v.  Tidmore,  8  Ala.  745;  Trimble  v.  Brichta,  10  La. 
Ann.  778;  Douglas  v.  Dakva,  46  Cal.  49;  (7a^«  v.  Loftus,  3  A. 
K.  Marsh.  202;  Hamsher  v.  Kline,  57  Pa.  397;  Atchison  v. 
JiPCuOoch,  5  Watts,  13;  ^^^fi^^s  v.  Bigelow,  29  Yt.  179;  PhiUips 
V.  Evans,  64  Mo.  17;  /Sd^  v.  Moore,  61  Mo.  279;  (?i^  v.  TT^a^on, 
18  Mo.  274;  Floumoy  v.  TTarefon-,  17  Mo.  435;  Brown  v.  J[f<9fe, 
33  HI.  339;  Balbeo  v.  Donaldson,  2  Grant,  Cas.  460;  Brotherlvne 
V.  Hammond,  69  Pa.  128;  J?Wi^  v.  Stewart,  7  Ala.  527. 

If  required,  some  evidence  beyond  that  of  mere  identity  of 
name  must  be  given  that  the  plaintiff  is  the  same  person  who  is 
entitled  to  an  interest  in  real  estate.  Mooers  v.  Bv/nker,  29  N. 
H.  420. 

c.  The  Rule  Condensed. — If  we  were  to  attempt  a  summary 
of  the  presumptions  of  identity,  it  would  be  in  this  language: 
They  are  always  determined  from  the  circumstances  surrounding. 
Morris  v.  Landaur,  48  Iowa,  234. 

§  54.  Presumption  of  Innocence. 

a.  Wide  Acceptation  of  This  Bale. — One  of  the  first  pre- 
sumptions the  law  indulges  is  that  of  innocence,  and  it  is  a  prin- 
ciple of  equally  wide  acceptation  that  he  who  alleges  a  fraud  must 
prove  it.  Blaisdell  v.  Cowell,  14  Me.  370;  Sutter  v.  Ixickmann, 
39  Mo.  91;  New  Portland  v.  Kingfield,  55  Me.  172;  Beeves  v. 
Dougherty,  7  Yerg.  22S;  Watkyns  v.  Walkyns,  2  Atk.  97;  Hew- 
lett V.  Hewlett,  4  Edw.  Ch.  8,  6  L.  ed.  780;  Greenwood  v.  Lowe, 
7  La.  Ann.  197;  Hager  v.  Thompson,  66  U.  S.  1  Black,  80,  17  L. 
»  ed.  41;  Cooper  v.  GaUbraith,  3  Wash.  C.  C.  h4S',  Ex  parte  Knowles, 
2  Cranch,  C.  C.  576;  Paoeton  v.  Boyce,  1  Tex.  317. 

It  follows  that  the  presumption  of  law  is  in  favor  of  innocence 
and  against  fraud,  and  this  presumption  is  of  universal  accepta- 
tion.    CoU  V.  Germania  F.  Ins.  Co,  99  N.  T.  36  (1885). 

The  principles  growing  out  of  the  presumption  of  innocence 
have  been  universally  extended  to  all  cases  calling  for  their  appli- 
cation.   Rex  V.  Twyning,  2  Barn.  &  Aid.  386. 

Justice  Harris,  in  his  opinion  in  the  case  of  Clayton  v.  Wardelly 
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4  N.  Y.  237,  says  that  when  there  is  a  conflict  of  presumptions 
the  rule  is  that  that  must  yield  which  has  the  least  degree  of  probabil- 
ity to  sustain  it  The  presumption  of  innocence  and  against  the 
■commission  of  crime  and  immorality  does  not  always  prevail  in  the 
conflict.  O^Qara  v.  Eiaerdohr^  38  N.  Y.  302.  Presumptions  of 
fact  are  but  inferences  drawn  from  other  facts  and  circumstances 
in  the  case  and  should  be  made  upon  the  common  prificiples  of 
induction.  Id.  303;  Squire  v.  State^  46  Ind.  459;  HuUo  v. 
State^  7  Tex.  App.  44;  Sharp  v.  Johnson,  22  Ark.  79;  Klein  v. 
Laudmwn,  29  Mo.  259;  Weat  v.  State,  1  Wis.  209. 

b.  Party  Alleging  Guilt  must  Prove  It. — The  general  rule 
of  our  jurisprudence  is  that  the  party  accused  need  not  establish 
his  innocence,  but  it  is  for  the  government  itself  to  prove  his 
guilt  United  States  v.  Gooding,  25  U.  S.  12  Wheat  460,  6  L.  ed. 
693,  opinion  by  Story,  J. 

§  65.  Presumption  of  Knowledge. 

a.  Universality  of  This  Presumption. — Of  all  the  presump- 
tions indulged  by  the  law,  none  is  more  notorious  than  the  pre- 
sumption which  attributes  to  every  man  a  knowledge  of  the  law. 
Every  man  is  to  be  charged  at  his  peril  with  a  knowledge  of  the 
law.  There  is  no  other  principle  which  is  safe  and  practicable  in 
the  common  intercourse  of  mankind.  I/yon  v.  Richmond,  2 
Johns.  Ch.  51,  1  L.  ed.  292.  See  also  the  following  cases  collated 
in  a  singularly  exhaustive  note  appended  to  the  case  last  cited  in  the 
Lawyers'  edition:  Rochester  v.  Alfred  Bank,  13  Wis.  432;  Snell 
V.  Atlantic  F.  dk  M.  Ins.  Co.  98  U.  S.  85,  25  L.  ed.  52;  Bank  of 
United  States  v.  Da/niel,  37  U.  S.  12  Pet  32,  9  L.  ed.  989;  Hunt 
V.  Rousinanier,  21  U.  S.  8  Wheat  174,  5  L.  ed.  589,  26  U.  S.  1 
Pet  1,  7  L.  ed.  27;  DiM  v.  Shaha/n,  25  Ala.  694;  Hardigres  v. 
Mitchum,  51  Ala.  151;  Smith  v.  McDougal,  2  Cal.  586;  Kenyon 
V.  Welty,  20  Cal.  637;  DeGlve  v.  Ilealey,  60  Ga.  391;  Jenkins  v. 
German  Lutheram,  Gong.  58  Ga.  125;  Thurmond  v.  Clarke,  47 
Ga.  500;  Davis  v.  Bagley,  40  Ga.  181;  Goltra  v.  Sanasack,  53  111. 
456;  Heavenridge  v.  Mondy,  49  Ind.  434;  Gehh  v.  Rose,  40  Md. 
387;  Bryant  v.  Mansfield,  22  Me.  360;  Garnar  v.  Bird,  57  Barb. 
277;  Stoddard  v.  Hart,  23  N.  Y.  566;  Lyon  v.  Sanders,  23  Miss. 
530;  McMurray  v.  St.  Louis  Oil  Mfg.  Co.  33  Mo.  377;  Otten- 
heimer  v.  Cook,  10  Heisk.  309;  BUdsoe  v.  Nixon,  68  N.  C.  521; 
Jacobs  V.  Morange,  47  N.  Y.  57;  Smith  v.  Penn,  22  Gratt.  402; 
Zolbnan  v.  Moore,  21  Gratt.  313;  Mellish  v.  Robertson,  25  Vt 
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«03;  Proctor  v.  Thrall,  22  Vt.  262;  Hinchman  v.  JEnuznSj  1  N. 
J.  Eq.  100;  WirUermvie  v.  Snyder^  3  K.  J.  Eq.  489;  Peter  %  v.  FUt- 
-mce,  38  Pa.  194. 

b.  The  Maxim  ^'  Ignorantia  Legis  Neminem  Excnsat." — 

"A  maxim  has  been  cited,  which,  it  has  been  argued,  imputes 
to  every  person  a  knowledge  of  the  law.  The  maxim  is  ^ignorantia 
legis  neminem  exeueatj^  but  there  is  no  maxim  which  says  that  for 
all  intents  and  purposes  a  person  must  be  taken  to  know  the  legal 
^consequences  of  his  acts."  Watrous  v.  Hodgers,  16  Tex.  410. 
The  maxim  has  been  denied  controlling  influence  in  tlie  case  of 
beneficiaries  and  trustee  relations  generally.  For  the  limitations 
placed  upon  the  rule,  see  Adair  v.  Brimmer,  74  N.  Y.  539. 

c.  Wharton's  View. — Mr.  Wharton  says  [Law  of  Evidence  in 
•Civil  Cases  (3d  ed.)  §  1240]:  "  All  persons  subject  to  a  law  are 
irrebuttably  presumed  to  know  what  it  is  (1  Hale,  42;  Peg.  v. 
Price,  11  Ad.  &  El.  727;  Middleton  v.  Crofts,  2  Str.  1056;  Stevr 
<irt  V.  Stewart,  6  Clark  &  F.  966;  Kelly  v.  SoUri,  9  Mees.  &  W. 
54;  Rogers  v.  Ingham,  L.  E.  3  Ch.  Div.  351;  Pex  v.  Esop,  7  Car. 
A  P.  456;  Reg,  v.  Good,  1  Car.  &  K.  185;  Stokes  v.  Salomons,  9 
Hare,  79;  Reg.  v.  Hoatson,  2  Car.  &  K.  777;  Rex  v.  Bailey,  1 
Euss.  &  R.  C.  C.  1;  Stockdal-e  v.  Hansard,  9  Ad.  &  El.  131;  Reg^ 
V.  Coote,  L.  E.  4  P.  C.  599,  9  Moore,  P.  C.  N.  S.  463;  Barronefs 

'  Case,  1  El,  &  Bl.  1;  Hunt  v.  Rousmanier,  21  U.  S.  8  Wheat.  174, 
5  L.  ed.  589;  Morgan  v.  United  States,  113  U.  S.  477,  28  L.  ed. 
1044;  United  States  v.  Learned,  11  Int.  Eev.  Eec.  149;  The  Ann, 
1  Gall.  62;  United  Stales  v.  Anthony,  11  Blatchf.  200;  Cainhioso 
T.  Maffett,  2  Wash.  C.  C.  98;  Freeman  v.  Curtis,  51  Me.  140; 
Pinkham  v.  Gea/r,  3  N.  H.  163;  Com.  v.  Bagley,  7  Pick.  279; 
Wheaton  v.  Wheaton,  9  Conn.  96;  ShotweU  v.  Murray,  1  Johns. 
Ch.  512, 1  L.  ed.  227;  Champlin  v.  Layton,  18  Wend.  407;  Clarke 
V.  Butcher,  9  Cow.  674;  Hampton  v.  Nicholson,  23  K.  J.  Eq.  427; 
Menges  v.  Oyster,  4  Watts  &  S.  20;  Good  v.  Herr,  7  Watts  &  S. 
253;  Carpenter  v.  Jones,  44  Md.  625;  Goltra  v.  Sanasack,  53  111. 
456;  Wmehart  v.  Stale,  6  Ind^  30;  Black  v.  Ward,  27  Mich.  191), 
though  this,  as  we  have  seen,  is  an  axiom  of  law  rather  than  a 
presumption.  That  the  axiom  contains  an  untruth  is  conceded. 
No  man,  in  a  civilized  community,  knows  tlie  law  either  inten- 
sively or  extensively;  there  is  no  thinker,  no  matter  how  profound, 
who  has  not  left  some  depths  unfathomed;  no  reader,  no  matter 
iow  omnivorous,  who  has  not  left  some  details  untouched.    To 
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predicate  that  of  the  ignorant  which  cannot  be  predicated  of  the 
learned  specialist  is  absurd;  but  predicated  it  is,  both  of  ignorant 
and  learned,  so  far  as  to  establish  the  conclusion  that  no  one  is- 
allowed  to  set  up  ignorance  of  law  as  an  excuse  for  wrong. 

d.  Argument  of  Mr.  Livingston. — "Besidec,"  objects  Mr. 
Livingston,  in  his  report  on  the  Louisiana  Penal  Code,  "  is  it  not 
a  mockery  to  refer  me  to  the  common  law  of  England  ?  Where 
am  I  to  find  it  ?  Who  is  to  intei-pret  it  for  me  ?  If  I  should 
apply  to  a  lawyer  for  the  book  that  contained  it,  he  would 
smile  at  my  ignorance,  and,  pointing  to  about  five  hundred  vol- 
umes on  his  shelves,  would  tell  me  those  contained  a  small  part  of 
it;  that  the  rest  was  either  unwritten  or  might  be  found  in  books 
that  were  in  London  or  New  York,  or  that  it  was  shut  up  in  the 
breasts  of  the  judges  at  Westminster  Hall.  If  I  should  ask  him 
to  examine  his  books  and  give  me  the  information  which  the  law 
itself  ought  to  have  afforded,  he  would  hint  that  he  lived  by  his- 
prof ession,  and  that  the  knowledge  he  had  acquired  by  hard  study 
for  many  years  could  not  be  gratuitously  imparted.  Tour  law,, 
therefore,  I  repeat,  is  absurd  in  its  consequences,  if  taken  literally, 
and  mocks  us  by  a  reference  to  an  inaccessible  source  for  an 
explanation  of  its  obscurities."  See  also  Martindale  v.  FalJcner^ 
2  C.  B.  720,  Maule,  J,;  Reg,  v.  Tewkshury,  L.  E.  3  Q.  B.  629; 
Cutter  V.  State,  36  N.  J.  L.  125. 

§  56.  Presumption  as  to  the  Date  of  a  Document. 

a.  Rule  trovoi  Stephen's  Digest. — The  following  suggestive 
paragraph  bears  its  own  comment  and  indicates  a  salutary  rule  of 

•  evidence:  "When  any  document  bearing  a  date  has  been  proved, 
it  is  presumed  to  have  been  made  on  the  day  on  which  it  beara 
date,  and  if  more  documents  than  one  bear  date  on  the  same  day, 
they  are  presumed  to  have  been  executed  in  the  order  necessary  to 
effect  the  object  for  which  they  were  executed;  but  independent 
proof  of  the  correctness  of  the  date  will  be  required  if  the  cir- 
cumstances are  such  that  collusion  as  to  the  date  might  be  prac- 
ticed, and  would,  if  practiced,  injure  any  person,  or  defeat  the 
objects  of  any  law."     Steph.  Dig.  Ev.  art.  85. 

b.  No  Presumption  Indulged  as  to  Forged  Instruments. — 

In  respect  to  a  forged  instrument  there  is  no  presumption  of 
delivery  at  its  date  or  at  any  particular  time.  Remington  Paper 
Co.  V.  h' Dougherty,  81  N.  Y.  474. 
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c  All  Presumptions  Subject  to  Rebuttal. — It  is  an  insepar- 
able incident  of  all  presumptions  that  they  are  the  legitimate  sub- 
jects of  rebutting  evidence,  and  hence  liable  to  discrediting  testi- 
mony that  may  completely  subvert  all  of  the  intendments  and 
inferences  the  law  raises  in  their  favor.  Parke  v.  Neeley^  90  Pa. 
52;  Bmiih  v.  Shoemaker,  84  U.  S.  17  Wall.  630,  21  L.  ed.  717. 
And  here  is  an  important  distinction  systematically  overlooked 
by  attorneys  of  high  repute, — assuming  that  as  a  formidable 
array  of  authority  support  the  proposition  that  the  date  of  a 
letter  is  prima  facie  evidence  of  the  time  it  was  written  {Hunt  v. 
Mdssey,  5  Barn.  &  Ad.  903;  Anderson  v.  Weston,  6  Bing.  K .  C. 
296;  Butler  v.  Mountgain^et,  7  H.  L.  Cas.  633),  the  prima  facie 
evidence  is  therefore  sufficient  to  sustain  their  contention  until 
assailed  by  more  convincing  testimony;  in  other  words  they  rely 
upon  the  familiar  principle  that  a  presmnption  as  to  the  date 
casts  the  burden  of  proof  upon  the  party  denying  it.  Mr,  Justice 
MiUer,  in  the  case  of  Smith  v.  Shoemaker,  above  cited,  indicates 
with  rare  precision  the  distinction.  I  wish  to  emphasize  his 
exposition,  as  it  is  all  that  could  be  desired:  "  Many  authorities 
are  cited  to  show  that,  while  the  date  found  in  an  instrument 
may  be  disputed  or  disproved  by  other  evidence,  it  is  prima  facie 
to  be  taken  as  the  true  date.  All  cases,  however,  have  reference 
to  the  case  of  an  instrument  which  has  been  admitted  in  evidence 
on  other  and  sufficient  ground,  and  where  the  true  date  has 
become  important'  on  some  other  issue  than  the  admission  of  the 
letter.  It  is  a  most  vicious  example  of  reasoning  in  a  circle,  to 
admit  the  letter  to  prove  the  time  when  it  was  written,  and 
assume  this  to  be  the  real  date  for  the  purpose  of  admitting  the 
letter." 

§  57.  Presamptions  as  to  Allurion  and  Riparian  Bights. — 

Alluvion  is  presumed  to  belong  to  the  owner  of  the  land  where 
it  is  formed  (Saulet  v.  Shepherd,  71  U.  S.  4  Wall.  50S,  IS  L.  ed. 
446);  but  before  there  can  be  any  right  to  accretion,  there  must 
be  evidence  of  an  estate  to  which  the  accretion  can  attach.  Ihid. 
The  riparian  proprietor,  obtains  his  title  to  alluvion  as  an  acces- 
sion to  his  land.  It  \b  considered  as  a  part  of  his  former  estate, 
at  the  moment  it  becomes  incorporated  with  it.  He  establishes 
his  rights  against  a  claimant  by  showing  that  his  property  adjoins 
the  river  and  that  the  land  in  dispute  is  alluvion.  According  to 
the  Code,  the  property  of  the  river  shores  belongs  to  those  who 
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own  the  adjoining  lands.  The  right  to  aUnvion  is  inseparable- 
from  this  ownership.  See  Graves  v.  Fisher ^  5  Me.  69;  Cockrcvn 
V.  Fort,  7  Mart.  N.  S.  626;  Cire  y.  Right<yr,  11  La.  142. 

The  evidence  should  show  that  the  addition  was  formed  gradn- 
ally  and  imperceptibly  by  the  water  to  which  the  land  is  con-^ 
tigaous.  St.  Clair  County  v.  Zovingston,  90  U.  S.  23  Wall.  46^ 
23  L.  ed.  59. 

This  somewhat  obscure  topic  receives  very  satisfactory  treat-^ 
ment  in  the  foot-note  appended  to  the  last  above-entitled  caose  iiL 
the  Lawyers'  edition  of  the  Keports. 

• 

§  58.  Yiews  of  Sir  James  Stephen.— /SiV  James  Stephen's 
treatment  of  this  subject  is  very  unsatisfactory  and  he  is  at  hope- 
less discord  with  the  best  judicial  sentiments  of  this  country,  in 
that  he  would  relegate  the  entire  subject  to  different  branches  of 
the  substantive  law.  He  says:  "  I  have  dealt  very  shortly  with 
the  whole  subject  of  presumptions.  My  reason  is  that  they  also 
appear  to  me  to  belong  to  different  branches  of  the  substantive^ 
law,  and  to  be  unintelligible,  except  in  connection  with  them. 
Take  for  instance  the  presumption  that  everyone  knows  the  law. 
The  real  meaning  of  this  is  that,  speaking  generally,  ignorance  of 
the  law  is  not  taken  as  an  excuse  for  breaking  it.  This  rule  can- 
not be  properly  appreciated  if  it  is  treated  as  a  part  of  the  law  of 
evidence.  It  belongs  to  the  criminal  law.  In  the  same  way 
numerous  presumptions  as  to  rights  of  property  (on  particular 
easements  and  incorporeal  hereditaments)  belong,  not  to  the  law 
of  evidence,  but  to  the  law  of  real  property.  The  only  presurap- 
tions  which,  in  my  opinion,  ought  to  find  a  place  in  the  law  of 
evidence  are  those  which  relate  to  facts  merely  as  facts,  and  apart 
from  the  particular  rights  which  they  constitute.  Thus  the  rule 
that  a  man  not  heard  of  for  seven  years  is  presumed  to  be  dead 
might  be  equally  applicable  to  a  dispute  as  to  the  validity  of  a 
marriage,  an  action  of  ejectment  by  a  reversioner  against  a  tenant 
pur  auter  vie,  the  admissibility  of  a  declaration  against  interest, 
and  many  other  subjects.  After  careful  consideration,  I  have  put 
a  few  presumptions  of  this  kind  into  a  chapter  on  the  subject,  and 
have  passed  over  the  rest  as  belonging  to  different  branches  of 
the  substantive  law." 

In  every  branch  of  substantive  law,  there  are  presumption* 
more  or  less  numerous  and  important,-  which  can  be  understood 
only  in  connection  with  those  branches  of  the  law.    Such  are  the 


PRESUMPTIONS.  95 

presamptions  as  to  the  ownership  of  property,  as  to  consideratioa 
for  a  bill  of  exchange,  as  to  many  of  the  incidents  of  the  contract 
of  insurance.  Mr.  Stephen  entirely  ignores  a  vast  mass  of  these 
presamptions  and  only  treats  of  those  which  bear  upon  the  proof 
of  facts  likely  to  be  proved  on  a  great  variety  of  diffei-ent  occa- 
sions, and  those  estoppels  only  which  arise  out  of  matters  of  fact, 
as  distinguished  from  those  which  arise  upon  deeds  or  judgments. 

§  59.  Extended  Citation  of  Anthority. — A  presumption,  like 
a  prima  facie  case,  remains  available  to  the  party  in  whose  favor 
it  arises  until  overcome  by  countervailing  evidence.  Authorities 
cited  in  Louisville^  N.  A.  &  C.  JR.  Co.  v.  Thorn pBon^  5  West. 
Rep.  837,  107  Ind.  442,  citing  Bates  v.  Pickett^  5  Ind.  22;  Adams 
V.  Staie^  87  Ind.  573, 575;  Gleoelcmdy  C.  G.  cfe  I.  R.  Co.  v.  NeweUj. 
1  West.  Rep.  890,  104  Ind.  264. 

The  law  of  evidence  requires  an  open,  visible  connection 
between  the  principal  and  evidentiary  facts  and  the  deduction 
from  them,  and  does  not  permit  a  decision  to  be  made  on  ground- 
less  inferences.  Cole  v.  Boardmam,^  2  New  Eng.  Rep.  716,  63 
N.  H.  580. 

A  presumption  in  favor  of  good  faith  will  outweigh  a  presump- 
tion of  payment.  Louisville^  N.  A.  A  C.  R.  Co.  v.  Thom/paoriy 
5  West.  Rep.  837, 107  Ind.  442. 

A  person  eighty  years  old,  so  physically  and  mentally  prostrated 
as  to  be  of 'unsound  mind  and  incapable  of  comprehending  the 
nature  of  a  contract,  will  not  be  presumed  from  lapse  of  time  to 
have  recovered  her  reason.  Physio-Medical  College  v.  WUkim/- 
son,  6  West  Rep.  585,  108  Ind.  314.  The  presumption  as  to  the 
continuance  of  insanity  is  one  of  fact,  varying  with  the  particular 
case.    Ihid. 

The  law  will  not  presume  against  the  validity  of  a  contract 
relating  to  a  proper  subject  matter.  Commiakey  v.  WiUia/mSy  2> 
West.  Rep.  605,  20  Mo.  App.  606. 

In  the  absence  of  proof  the  common  law  of  another  State  will 
be  presumed  the  same  as  the  common  law  of  the  State  of  trial. 
White  V.  Chaoiey,  3  West.  Rep.  276,  20  Mo.  App.  389;  SUA)&t  v. 
Kansas  City,  St.  L.  <&  C  R.  Co.  3  West  Rep.  284,  21  Mo.  App.  5. 

A  corporation  is  conclusively  presumed  to  be  composed  of  citi- 
zens of  the  State  or  nation  which  chartered  it  or  from  which  it 
derives  its  power.  Svsquehanna  <b  Wyoming  Valley  Railroad 
<fe  C.  Co.  V.  Blatchford,  78  U.  S.  11  Wall.  172,  20  L.  ed.  179. 
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The  fact  that  a  person  was  alive  at  a  certain  time  affords  the 
presomption  that  he  was  alive  a  month  later.  Com.  v.  McGrathy 
1  Xew  Eng.  Rep.  515,  140  Mass.  450. 

Mere  proof  that  a  person  has  left  his  former  place  of  residence* 
and  if  living  would  be  90  or  10«J  years  of  age,  will  not  raige  a  pre- 
sumption of  death,  without  evidence  also  that  during  the  period 
of  his  absence  his  relatives  and  acquaintances  have  not  heard  of 
him.    Shriver  v.  State,  3  Cent.  Rep.  230,  65  Md.  278. 

The  rule  that  after  the  lapse  of  seven  years  the  death  of  the 
absentee  will  be  presumed  does  not  apply  to  the  time  when  within 
the  seven  years  the  death  in  fact  occurred.  Johnson  v.  Johnson, 
1  West.  R^iep.  622, 114  111.  611.  The  jury  may  find  the  fact  from 
the  lapse  of  a  shorter  time  when  circumstances  raise  presumption 
of  death.    Ihid. 

Absence  for  ten  years  raises  the  presumption  of  death  sufficient 
to  issuing  letters  of  administration  upon  the  estate  of  the  absentee. 
Re  Nolting,  43  Hun,  456. 

The  Statute,  which  provides  that  death  shall  be  presumed  after 
an  absence  from  the  State  for  seven  successive  years,  xmless  proof 
be  made  that  the  person  was  alive  within  that  time,  was  not  in- 
tended to  exclude  all  presumptive  evidence  of  death,  where  it  does 
not  appear  that  the  party  left  the  State.  The  non-appearance  of 
depositors  at  a  bank  for  twenty  years,  and  the  failure  to  claim 
their  deposits,  are  circumstances  sufficient  to  raise  the  presump- 
tion of  death.  Bank  of  Louisville  v.  Trustees  of  PuUic  Schools, 
83  Ky.  219. 

Where  there  are  conflicting  presumptions  the  presumption  of 
innocence  will  prevail  against  the  presumption  of  the  continuance 
of  life;  the  presumption  of  the  continuance  of  things  generally; 
the  presumption  of  marriage,  and  the  presumption  of  chastity. 
Waddingham  v.  Waddingham,  4  West.  Rep.  834,  21  Mo.  App. 
609. 

No  presumptions  arise  in  favor  of  the  actions  of  inferior  tribu- 
nals, or  officers  of  municipal  corporations.  Com  v.  Cameron,  2 
West.  Rep.  146,  19  Mo.  App.  573. 

It  must  be  assumed  that  the  party  who  makes  an  offer  of  evi- 
dence which  is  excluded  has  competent  testimony  to  establish  the 
facts  unless  objection  is  made  on  the  ground.  MiUerstawn  v. 
Frederick,  5  Cent.  Rep.  281,  114  Pa.  435. 

The  presumption  is  always  in  favor  of  honesty  and  fair  dealing, 
and  remains  available  to  the  party  in  whose  favor  it  arises,  until 
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overcome  by  conntervailing  evidence.  The  fact  that  on  a  dead 
man's  body  is  found  a  pass  issued  to  another  person  will  not  create 
A  presumption  of  fraudulent  possession.  Zoui&vtU-e,  N.  A.  dk  C. 
R.  Co.  V.  Thanvpson,  6  West.  Kep.  833,  107  Ind.  442. 

All  favorable  presumptions  will  be  made  against  a  forfeiture  of 
s  grant  Oomales  v.  Ross,  120  U.  S.  605,  30  L.  ed.  801.  By  the 
rules  of  law,  possession  of  real  property  will  be  presumed  to 
Accompany  ownership,  until  the  contrary  is  proved;  and  construe- 
tive  possession  consequent  upon  legal  ownership  is  sufficient  as 
against  mere  trespassers.     Ibid. 

Long-continued  possession  and  use  of  property  creates  a  pre- 
sumption of  lawful  origin;  and  this  presumption  need  not  rest 
upon  a  belief  that  a  conveyance  was  in  point  of  fact  executed. 
Fletcher  v.  FvUer,  120  U.  S.  534,  30  L.  ed.  759.  The  presump- 
tion of  a  grant  is  indulged  merely  to  quiet  long  possession  which 
otherwise  might  be  disturbed  by  reason  of  inability  to  produce 
muniments  of  title,  actually  given  but  lost,  or  which  parties  had 
neglected  to  obtain,  and  of  which  the  witnesses  have  passed  away, 
or  their  recollection  become  dimmed  or  imperfect.    lUd. 

The  mere  evidence  of  a  debt  is  presumed  to  follow  the  owner 
wherever  he  resides.  Com  v.  Cameron,  2  West.  Rep.  145,  19 
Mo.  App.  573. 

Upon  proof  of  delivery  of  a  telegraphic  message  for  transmis- 
sion, the  presumption  arises  that  the  message  reached  its  destina- 
tion. Oregon  Steamship  Co,  v.  Otis,  1  Cent.  Eep.  734,  100  N. 
Y.  446.  A  letter  will  be  presumed  to  have  been  mailed  in  the 
usual  manner,  in  the  absence  of  proof  to  the  contrary,  where  the 
writer  testifies  he  sent  it.  If  the  person  to  whom  it  was  mailed 
does  not  deny  its  receipt,  the  jury  is  authorized  in  finding  that  it 
was  received.    Ihid. 

The  mailing  of  a  letter  read  on  the  trial  of  the  case  created  no 
legal  presumption,  but  was  proper  testimony  to  be  considered  by 
the  jury,  together  with  the  other  evidence,  in  determining  when  it 
was  received.    SvUiva/n  v.  Kuykendall,  82  Ky.  483. 

The  presumption  is  that  it  is  for  the  best  interest  of  a  child  to 
be  left  with  its  father,  rather  than  to  be  given  to  its  grandparents. 
Weir  V.  Marley,  6  L.  E.  A.  672,  99  Mo.  484. 

The  term  "  beer,"  in  the  absence  of  all  evidence  as  to  its  quality 
and  eflEect,  does  not  import  an  intoxicating  beverage,  Rlatz  v. 
Rohrlach,  6  L.  R.  A.  669,  116  N.  Y.  450. 
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The  presumption  is  to  be  indulged  that  the  trustee  under  a 
trust  deed  did  those  acts  in  pais  which  were  conditions  precedent 
to  a  valid  exercise  of  the  power  of  sale;  but  such  presumption  ia 
not  conclusive,  and  its  force  and  effect  may  be  impaired  by  any 
competent  evidence.     Tyler  v.  Herrvag^  67  Miss.  169. 

A  thing  once  proved  to  exist  is  presumed  to  continue  only  as 
long  as  is  usual  with  things  of  that  nature,  and  it  is  not  correct  ta 
say  that  it  is  presumed  to  continue  until  the  contrary  is  shown* 
ScoU  V.  Wood,  81  Cal.  398. 

In  the  absence  of  evidence  to  the  contrary,  an  alteration  in  a 
deed  will  be  presumed  to  have  been  properly  made  contempora- 
neously with  its  execution.     Kendrick  v.  Lcvthcmh,  25  Fla.  819. 

"  Louis  E.  Fink  "  and  "  Louis  Fink  "  are  presumptively  the  same 
person.    Fi/nk  v.  Manhattan  H.  Co.  24  Abb.  N.  C.  81. 

Testamentary  capacity  is  always  to  be  presumed;  and  such  pre- 
sumption stands  until  overcome  by  the  weight  of  the  testimony 
impeachmg  it.     JVewhard  v.  Ywndt,  132  Pa.  324. 

The  mere  fact  that  an  accident  occurred  which  caused  an  injury 
is  not  generally  of  itself  sufficient  to  authorize  an  inference  of 
negligence.    Dobhins  v.  Brown,  119  N.  Y.  188. 

A  state  of  facts  once  shown  to  exist  is  presumed  to  continue 
until  the  contrary  is  shown.  Pope  v.  Kam^as  City  Cahle  R.  Co.  99 
Mo.  400. 

If  the  record  shows  that  tax  rolls  have  been  deposited  in  the 
office  where  the  records  of  the  parish  are  kept,  the  assessment  will 
be  presumed  to  have  been  correctly  made;  and  the  burden  of 
proof  is  on  the  tax  debtor  to  make  out  his  charge  of  illegality, 
Oteri  V.  Parker,  42  La.  Ann.  374. 

A  note  signed  by  individual  members  of  a  partnership  is  prima 
facie  evidence  of  individual  indebtedness.  Critlb  v.  Morse,  77 
Wis.  322. 

If  the  archives  of  the  country  embracing  the  period  when  a 
Mexican  grant  purports  to  have  been  made  furnish  no  informa- 
tion on  the  subject  a  strong  presumption  arises  against  the  valid- 
ity of  the  instrument.    Davis  v.  California  Power  Works,  84 

Cal.  617. 

Possession  of  animals  reclaimed  from  a  wild  state  is  prima 

facie  evidence  of  title.    James  v.  Wood,  8  L.  E.  A.  448,  82  Me. 

173. 
The  presumption  of  law  that  property  bought  during  marriage 

in  the  name  of  either  spouse  is  community  property  attaches  to 
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purchases  in  the  name  of  the  wife,  although  the  act  contained  all 
necessary  recitals  that  the  funds  with  which  the  price  was  paid 
were  paraphernal  property,  Duruty  v.  Musdcchia^  42  La.  Ann. 
357. 

In  all  cases  of  collisions  between  steamers  and  sailing  vessels, 
the  former  are  presumably  in  fault.  The  J.  D.  Peters^  42  Fed. 
Rep.  269. 

A  patent  creates  the  presumption  that  the  combination  claimed 
therein  is  patentable  and  useful.  Meeker  v.  Thuener^  42  Fed. 
Rep.  329. 

Alterations  or  erasures  in  an  instrument  which  appear  upon 
their  face  to  be  suspicious  require  explanatory  testimony  before 
they  are  admissible  in  evidence;  while,  if  no  suspicion  is  raised 
from  an  inspection  of  the  instrument,  the  alteration  is  presumed 
to  have  been  made  before  execution.  WUeon  v.  Hotchkise^  81 
Mich.  172. 

Notice  and  proofs  of  loss  mailed  to  an  insurer  will  be  presumed 
to  have  been  duly  received,  in  the  absence  of  evidence  to  the 
contrary.  Pennypacher  v.  Capital  Ine.  Co.  8  L.  R.  A.  236,  80 
Iowa,  56. 

A  tenant  in  common  of  real  estate  in  possession  is  presumed  to 
be  in  under  his  own  title  and  not  in  right  of  his  co-tenant.  Wilcox 
V.  Leominster  Nat.  Bank^  43  Minn.  541. 

Long  delay  in  presenting  a  claim  against  another  may  be  suffi- 
cient, when  taken  in  connection  with  other  circumstances,  to 
create  a  presumption  of  payment.     Lon^  v.  Sbraue^  124  Ind.  84. 

Every  reasonable  presumption  will  be  indulged  to  sustain  a 
marriage  when  the  celebration  of  the  marriage  is  once  shown. 
Cartwrigkt  v.  McGown,  10  West.  Rep.  589,  121  111.  388. 

In  a  prosecution  for  adultery,  after  defendant's  marriage  has 
been  proved,  its  continuance  is  presumed  until  dissolution  is  shown. 
People  V.  Stokes^  71  Cal.  263. 

Although  the  law  presumes  a  person  who  has  not  been  heaid 
of  for  seven  years  to  be  dead,  in  the  absence  of  special  circum- 
stances it  draws  no  presumptions,  from  that  fact,  as  to  the  partic* 
ular  period  at  which  he  died.  Evcme  v.  Stewart^  81  Va.  724; 
authorities  cited  in  Johnson  v.  Merithew,  5  New  Eng.  Rep.  855, 
80  Me.  111. 

It  is  sufficient  for  the  shipper  to  prove  the  reception  of  the 
goods  by  the  carrier,  and  that  they  have  not  been  delivered  to  the 
consignees,  to  place  upon  the  carrier  the  burden  of  proving  that 
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the  loss  was  caused  by  a  fortuitous  event  or  irresistible  force,  or 
has  arisen  from  a  defect  in  the  goods  or  thing  itself.  Richelieu 
<fe  O.  Nm.  Go.  y.  Fortier,  Montreal  L.  R.  5  Q.  B.  224. 

In  the  absence  of  proof  to  the  contrary  it  will  be  presumed 
that  a  change  in  the  grade  of  a  street  was  made  under  the  direc- 
tion of  the  public  authorities,  especially  after  fifteen  years  of 
acquiescence  and  use  as  graded.  Joiiies  v.  WeitevBhausen^  13  J  Pa.  62. 

A  sheriff's  deed  will  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  to  have  been  made  at  the  court  house  door  in 
the  proper  county,  and  at  an  appropriate  hour.  Kendrick  v. 
LaUuxm,  25  Fla.  819. 

An  alteration  apparent  on  the  face  of  a  writing  raises  no  pre- 
sumption that  it  was  made  after  delivery  and  without  authority, 
and  the  burden  is  not  upon  the  party  offering  it  in  evidence  to 
explain  the  alteration,  but  upon  defendant  to  prove  his  allega- 
tions that  the  alterations  were  made  after  delivery  and  without 
authority.  Hagcm  v.  Merchants  cfe  Bkra.  Ins.  Co.  (Iowa)  46 
N.  W.  Eep.  1114. 

It  is  not  essential  that  all  the  necessary  facts  to  establish  his 
cause  of  action  should  be  shown  by  plaintiff's  own  evidence,  but 
it  is  sufficient  if  they  are  shown  by  the  evidence  in  the  case,  whether 
it  be  plaintiff's  or  defendant's.  Toponce  v.  Corvnne  Mill  C.  cfe  S, 
Co.  (Utah)  24  Pac.  Eep.  534. 

In  the  absence  of  any  allegation  or  proof  on  the  subject  courts 
of  one  State  will  presume  that  the  laws  of  another  State  are  the 
same  as  their  own.  *  Thornas  v.  Pendleton  (S.  Dak.)  46  N.  W. 
Rep.  180. 

The  withdrawal  of  an  answer  is  a  confession  of  the  cause  of 
action  stated  in  the  petition  and  renders  proof  thereof  unneces- 
essary.     Graves  v.  Cameron^  77  Tex.  273. 

The  confinement  of  a  man  in  the  insane  asylum  ten  years  before, 
which  has  been  followed  by  at  least  eight  years  of  successful  prac- 
tice as  a  physician,  does  not  create  a  presumption  that  his  insanity 
still  continues.     Langdon  v.  People^  133  111.  382. 

An  entry  by  an  agent  or  clerk  of  a  company  on  the  company's 
books  will  be  presumed  to  have  been  made  by  authority  of  the 
company  in  the  absence  of  proof  to  the  contrary.  Henry  v. 
Trmders  Ins.  Co.  42  Fed.  Rep.  363. 

The  presumption  that,  when  a  connection  between  parties  is 
it,  it  continues  as  it  began,  whether  it  is  presumed  of  fact  or 
w,  is  rebuttable,     ^¥hite  v.  White,  7  L.  R.  A.  799,  82  Cal.  427. 
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The  desertion  of  husband  or  wife  without  consent  or  reasonable 
cause  is  presumed  to  be  willful  and  malicious.  Vcm  Dyke  v.  FJwi 
Dyke.  135  Pa.  459. 

Mere  proof  does  not  raise  a  presumption  of  the  proper  execu- 
tion of  a  sealed  instrument.     Keedy  v.  MocUs^  72  Md.  325. 

The  court  never  presumes  fraud.  Carelessness  in  the  dealings 
between  husband  and  wife  does  not  tend  to  establish  fraud. 
Schreyer  v.  ScoU,  134  U.  S.  405,  33  L.  ed.  955. 

Parol  evidence  is  admissible  to  show  the  true  character  of  a 
mortgage  and  for  what  purpose  and  what  consideration  it  was 
given,  and  that  the  mortgage,  although  absolute  upon  its  face,  was 
in  fact  given  for  future  advancements.  JLouisviUe  JSkg.  Co.  v. 
Leonard  (Ky.)  11  Ky.  L.  Eep.  917. 

Checks  dated  at  a  certain  place  and  drawn  upon  the  "  First 
National  Bank,"  will  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  to  have  been  drawn  upon  the  First  National  Bank 
of  such  place,  where  it  appears  that  such  bank  exists  and  no  other 
bank  or  place  appears  on  the  check.  OuJ/oer  v.  Marka^  7  L.  R. 
A.  489,  122  Ind.  554. 

The  presumption  of  negligence  on  the  part  of  a  railroad  con > 
pany  which  prevails  in  case  of  an  injury  to  its  passenger  does  not 
obtain  in  case  of  injuries  to  the  horse  of  a  traveler  upon  a  high- 
way, which  are  received  while  the  traveler  is  attempting  to  cross 
the  railroad  track.  .  Terre  Haute  cfe  /.  R.  Co,  v.  Clem^  7  L.  R.  A. 
588,  123  Ind.  15. 

The  possession  of  a  deed  by  the  grantee  is  prima  facie  evidence 
of  delivery  where  there  is  nothing  to  impeach  the  bona  fides  of 
his  possession.    Strotigh  v.  WiUhr,  7  L.  R.  A.  555, 119  N.  Y.  530. 

It  will  be  presumed  that  a  check  given  by  a  garnishee  to  the 
plaintiff  for  the  amount  claimed  in  the  garnishment  proceedings 
was  accepted  in  payment  and  was  in  fact  paid.  Lehigh  VaUey 
R.  Co.  V.  BeaMy,  134  Pa.  294. 

A  presumption  of  death  because  of  absence  and  a  failure  to 
communicate  with  relatives  does  not  arise  where,  because  of  ilht- 
eracy  or  other  reason,  it  is  improbable  that  there  would  have  been 
any  communication.  Re  MiHer^a  Estate  (Surr.  Ct)  30  N.  Y.  S. 
R.  212. 

The  legal  presumption  in  favor  of  innocence  does  not  extend 
to  the  alteration  of  negotiable  instruments.  Hes^s  App.  134 
Pa.  31. 

Since  fraud  is  not  presumed  if  no  particular  circumstances  of 
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suspicion  attach  to  an  altered  instrument,  the  alteration  is  pre- 
sumed to  be  innocent  or  to  have  been  made  prior  to  its  execution. 
Rodrigtcez  v.  Hayes^  76  Tex.  225. 

Possession  of  a  mine  is  presumed  to  be  lawful  in  the  absence 
of  evidence  to  the  contrary.  Gilpin  v.  Sierra  Nevada  Consol. 
Min,  Co.  (Idaho)  23  Pac.  Eep.  547. 

When  insolvency  is  relied  upon  to  rebut  the  presumption  of 
payment  arising  from  lapse  of  time,  the  creditor  must  show  that 
it  existed  during  the  entire  statutory  period  next  after  the  matur- 
ity of  the  debt.     Alston  v.  Ha/wkins^  105  N.  C.  3. 

In  the  absence  of  any  showing  to  the  contrary  it  T^dll  be  pre- 
sumed that  the  common  law  prevails  in  a  sister  State.  State  v. 
Clay^  100  Mo.  571. 

The  presumption  which  applies  to  the  last  carrier,  that  the 
goods  were  delivered  to  it  as  they  were  started,  applies  to  inter- 
mediate carriers.  Sa/oam^nah^  F.  ds  W.  H,  Co,,  v.  Harris^  26  Fla. 
148. 

The  presumption  that  a  child  bom  in  wedlock  is  legitimate, 
where  the  husband  and  wife  had  opportunities  of  access,  is  not 
conclusive,  but  may  be  overcome  by  clear  proof  of  the  contrary, 
which  may  consist  of  proof  that  the  husband  was  incompetent  to 
have  sexual  intercourse  with  his  wife  or  she  with  him.  Goes  v. 
Frmum  (Ky.)  8  L.  E.  A.  102. 

To  rebut  the  presumption  of  death  from  absence  for  more  than 
seven  years,  evidence  that  a  witness  had  conversed  with  a  man, 
who  informed  him  that  the  person  was  alive  in  another  State, 
where  he  had  seen  him  a  short  time  before,  is  admissible,  although 
hearsay.    D(ywd  v.  Waison^  105  N.  C.  476. 

Where  goods  to  be  transported  by  several  carriers  are  lost  or 
injured  and  the  last  carrier  is  sued,  it  will  be  held  liable  if  it  does 
not  show  that  the  loss  or  injury  occurred  on  some  preceding  line, 
on  the  presumption  that  the  goods  delivered  to  the  first  carrier 
were  also  delivered  to  the  last  and  in  the  same  condition  in  which 
they  were  started.    Sava/imah^  F.  db  TT.  H,  Co.  v.  Ha/rriSy  26  Fla. 

148. 

Liberal  presumptions  are  indulged  in  favor  of  the  regularity  of 
homestead  proceedings.  A  proper  order  to  the  surveyor  wiU  be 
presumed  where  the  ordinary  has  approved  the  plat  returned  to 
him.     Timothy  v.  Chambers^  85  Ga.  267. 

The  record  of  a  probate  court  being  silent  on  the  point  it  will 
be  presumed  that  the  facts  were  before  the  court  which  author- 
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ized  its  exercise  of  jurisdiction  in  granting  letters  of  administra- 
tion, when  the  question  is  raised  collaterally.  MUU  v.  Herndon^ 
77  Tex.  89. 

The  holder  of  a  draft  will,  in  the  al)sence  of  any  evidence  tend- 
ing to  show  the  contrary,  be  presumed  to  be  a  bona  fide  holder  for 
value.     Hall  v.  Emporia  First  Nat.  Bank,  133  HI.  234. 

In  the  absence  of  all  proof  on  the  subject  the  presumption  is 
that  the  law  of  Minnesota  is  the  same  as  that  of  Wisconsin. 
Osham  v.  Blachbv/rn  (Wis.)  10  L.  K.  A.  367. 

The  legal  presumption  is  that  a  man  acts  honestly  and  without 
fraud.     Re  Dami  Estate  (Mont.)  25  Pac.  Rep.  106. 

All  dealings  between  an  attorney  and  his  client  for  the  benefit 
of  the  former  are  presumptively  invalid  on  the  ground  of  con- 
structive fraud;  and  such  presumption  can  be  overcome  only  by 
the  clearest  and  most  satisfactory  evidence.  Thomas  v.  Turner 
(Va.)  14  Va.  L.  J.  658. 

Where  it  is  doubtful  from  the  evidence  whether  a  contract 
entered  into  by  a  guardian  was  made  before  or  after  the  passage 
of  an  Act  rendering  such  contract  valid,  it  will  be  presumed  that 
the  guardian,  where  his  report  has  been  filed  and  recorded  by 
order  of  the  court,  has  done  his  duty,  and  that  the  law  was  in 
force  when  he  made  the  contract.     Wren  v.  Harris^  78  Tex.  349. 

An  attorney  who  acts  as  such  in  a  suit  is  presumed  to  have 
been  employed.    Shain  v.  Forbes,  82  Cal.  577. 

After  the  execution  of  a  power  of  attorney  the  one  conferring 
is  conclusively  presumed  to  have  known  what  it  meant  and  the 
extent  of  the  authority  conferred.    Clark  v.  Hyatt,  118  N.  Y.  563. 

The  burden  rests  upon  the  guardian  to  show  affirmatively  that 
he  exercised  the  required  degree  of  care  in  taking  the  securities 
which  he  turned  over  to  his  ward  on  accounting,  or  that  they  are 
good  beyond  peradventure  and  will  be  collectible  upon  their 
maturity.    Line  v.  Lanjoder^  122  Ind.  648. 

Malice  in  instituting  a  prosecution  may  be  inferred  from  the 
want  of  probable  cause;  but  the  want  of  probable  cause  cannot  be 
inferred  from  any  degree  of  even  expressed  malice.  Leysor  v. 
Fidd  (N,  M.)  23  Pac.  Eep.  173. 

The  giving  of  a  promissory  note  is  evidence  of  an  accounting 
and  settlement  of  all  demands  between  the  parties,  and  that  the 
maker  was  indebted  to  the  payee  upon  such  settlement  to  the 
amount  of  the  note;   but  this  presmuption  may  be  explained  or 
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repelled  by  proof  of  the  consideratioD  of  the  note  and  of  the  ear- 
rounding  circnmstancee.     Dams  v.  OaUagJier,  55  Hnn,  593. 

Where  a  note  is  |i;iyen  a  consideration  is  presumed  and  the 
holder  ie  not  required  to  show  it.  Mandd  y.  Ftdcher  (Ga.)  12  S. 
E.  Rep.  469. 

A  dedication  of  land  to  public  use  is  not  presumed  but  must 
appear  by  acts  and  declarations  of  the  owner,  of  such  a  public  and 
deliberate  character  as  clearly  to  show  an  intention  on  hie  part  to 
surrender  his  land  for  the  use  of  the  public;  and  the  harden  of 
proof  is  on  the  party  asserting  such  dedication.  Hogtie  v.  AUnna 
(Or.)  10  L.  R.  A.  673,  32  Am.  »&  Eng.  Corp.  Cas.  49. 

Malice  is  impUed  in  the  ntterance  of  slanderous  words  and  it  is 
not  necessary  to  prove  it  uMimde.  BTueehaher  v.  MerUmgf  78 
Wis.  498. 

No  inference  of  negligence  on  the  part  of  a  street  railway  com- 
pany arises  from  the  mere  fact  of  a  collision  between  one  of  its 
cars  and  a  wagon.  North  Side  St.  H.  Co.  v.  Wwni  (Tex.)  15  S. 
W.  Rep.  40. 

There  is  no  presumption  of  survivorship  or  priority  of  death 
by  reason  of  age  or  sex,  where  father,  mother  and  children  all 
perish  in  a  flood  which  destroys  their  dweUing;  nor  is  it  presumed 
that  they  all  died  at  the  same  moment.  Cowman,  v.  Rogers  (Md.) 
10  L.  R.  A.  550. 

The  presumption  of  the  legitimacy  of  a  child  if  the  hnsband 
liae  opportunity  nf  access  is  not  conclusive  where  he  and  his  wife 
arc  li^■iIiy  (.fp^iriitu.      Woodward  V.  Blue  (N.  C.)  10  K  R.  A.  662. 
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CHAPTEK  IV. 


PRIMA  FACIE  EVIDENCE. 


g  60.  Starkie^s  Definition, 

61.  As  Defined  by  the  United  States  Supreme  Court. 

62.  Implications  of  the  Topic  with  tlie  Burden  of  Proof, 

63.  Best^s  Definition, 

§  60.  Starkle's  Definition. — Prima  facie  evidence  is  that  which, 
not  being  inconsistent  with  the  f akity  of  the  hypothesis,  neverthe- 
less raises  such  a  degree  of  probability  in  its  favor  that  it  mnst 
prevail  if  it  be  accredited  by  the  jury,  unless  it  be  rebutted,  or  the 
contrary  proved.  Conclusive  evidence,  on  the  other  hand,  is  that 
which  excludes,  or  at  least  tends  to  exclude,  the  possibility  of  tlie 
truth  of  any  other  hypothesis  than  the  one  attempted  to  be  estab- 
lished.    1  Starkie,  Ev.  479. 

§  61.  As  Defined  by  the  United  States  Supreme  Conrt.— 

Prima  facie  evidence  of  a  fact  is  such  evidence  as  in  judgment  of 
law  is  suihcient  to  establish  the  fact,  and  remains  sufficient  for  that 
purpose  if  not  rebutted.  The  jury  are  bound  to  consider  it  in  that 
light,  and  the  court  will  set  aside  their  verdict  and  grant  a  new  trial  if 
without  any  rebutting  evidence  they  disregard  it  In  a  legal  sense, 
such  prima  facie  evidence,  in  the  absence  of  all  controlling  evidence, 
or  discrediting  circumstances,  becomes  conclusive;  that  is,  it  should 
operate  in  the  minds  of  the  jury  as  decisive  to  found  their  verdict 
as  to  the  fact.  Cram^  v.  Morris^  31  U.  S.  6  Pet.  598,  8  L.  ed. 
514;   UniUd  States  v.  Wiggins,  39  U.  S.  14  Pet.  3§4, 10  L.  ed.  481. 

§  62.  Implications  of  the  Topic  with  the  Bnrden  of  Proof.— 

Mr,  JvMice  Story's  definition  is  scarcely  less  logical  and  satisfac- 
tory. He  says:  "  It  is  such  that  in  judgment  of  law  is  sufficient 
to  establish  the  fact;  and  if  not  rebutted,  remains  sufficient  for 
the  purpose.  The  jury  are  bound  to  consider  it  in  that  light, 
unless  they  are  invested  with  authority  to  disregard  the  rules  of 
evidence,  by  which  the  liberty  and  estate  of  every  citizen  are 
guarded  and  supported.  No  judge  would  hesitate  to  set  aside 
their  verdict,  and  grant  a  new  trial,  if,  under  such  circumstances, 
without  any  rebutting  evidence,  they  disregarded  it.     It  would  be 
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TlT,l  '""■"  '"  "'""  -h'f'S""'  ""'  *°  "'""'^  ""^  "» 
noted'ccTap,"™)',  r,d"ll'|,'r  '""•*'"  ■>'  l>'"»f  rfl  be  hei^rfter 
prima  f,„..i„  evidence  mi'"'"',""""  ">'  ««  l»cnliar  prorinee 
ailordod  hj-a  clo.o  ovan  i,  1  '",  ?  """'  '""'  »f  «  «"  m 
a  technical  inaccuracy^  '?!  •  '  '"'"°-  "  """W '""'" 
the  actaal  facta,  a.  ,„„;  S  '  •  "  T"  """"'gl'Ij  «ocord  with 
Pertulate  for  prima  f«,ic  „ri,?°  "'"l'^' '"  ■""■ '""  «»nrt,  were  I  to 
ever  the  burden  of  proof  d^  1  """'''»"'«tii™«io,  viz.:  "When- 
originally  i,„,d|„j,  ,|_^  afHru,at,°'r.l "'"'"  "^  P*"^  ""^  ''•  ""^ 
faoie  evidence  haa  been  e.tahll.1  ,  1  "''  "  "'"  »""•>  pri"" 
oHered,  such  party  would  be  ei   >  U       "  "°  °"""'  ''Wence  were 

.  S  ■«.  Ilc»f,  I.c,lul,lo„._Mr  r ,'■  '"."«"■'""•" 

hl«  atlwjipt  at  a  dcliiiiii.,,,     jj/'        '  "  Mngnlarly  infelicitous  in 

'•olihifl  the  bmilcn  of  ,„',„f  .^^'\    "^'rong  presumptions  of 

'■•ed   Ihc  pn.'f  of'  r        ''?"«''  "'»  •vidence  to  rebut 

•0   '"A  a  l««u„,p,i,^f  l;™^/;"  «;U.nti«-y  f«>t 

ll.»  princi,,,,!  fact  if  ^i,,"  ™  '"I*  'P"™  '•=» 

wuioh  It  IS  evidentiary.    Thus, 


r. 
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possession  is  prima  facie  evidence  of  property;  and  the  recent 
possession  of  stolen  goods  is  suiScient  to  call  upon  the  accused  to 
fihow  how  he  came  by  them,  and  in  the  event  of  his  not  doing  so 
satisfactorily,  to  justify  the  conclusion  that  he  is  the  thief  who 
stole  them.  So,  a  receipt  for  rent  accrued,  due  subsequently 
to  that  sued  for,  is  prima  facie  evidence  that  all  rent  had  been 
paid  np  to  the  time  of  giving  the  receipt,  as  it  is  not  likely  that  a 
landlord  would  not  call  in  first  the  debt  of  longest  standing."  Best, 
Ev.  §  321,  citing  Gilbert,  Ev.  (4:th  ed.)  157. 


CHAPTEK  V. 

THE  BURDEN  OP  PROOF. 

§  64.  Tlie  Ulterior  Aim  of  Litigation. 

65.  Burden  of  Proof  UsucUly  with  the  Plaintiff. 

Q^.  Degree  of  Proof  Necessary. 

67.  Ato  Unfailing  Test — Burden  on  the  Affirmative. 

68.  General  Acceptation  of  This  Rule. 

69.  Early  Recognized  by  English  Courts. 

70.  Tfie  Rule  in  State  and  Federal  Courts  Considered. 

71.  Effective  Presentation  of  This  Subject. 

72.  Other  Authorities. 

73.  Rule  where  Both  Parties  Hold  the  Affirmative. 

74.  Rule  where  Presumption  Stands  for  Proof 

75.  Shifting  Nature  of  the  Burden  of  Proof 

76.  Mercurial  Character  oftJie  Rule. 

77.  When  Facts  are  Peculiarly  within  the  Knowledge  of  a  Party.. 

78.  Harmony  of  the  Authorities. 

79.  .  Burden  of  Proof  in  Malicious  Prosecution. 

80.  In  Cases  of  Payment. 

81.  /n  Cases  of  Undue  Influence. 

82.  Proof  of  a  Negative  not  Required;  Exceptions  to  This  Rule. 

a.  Views  of  Mr.  Justice  Miller. 

b.  Affirmative  Evidence  Entitled  to  the  Greatest  Weight. 

83.  Burden  of  Proof  in  Cases  of  Contributory  Negligence. 

a.  The  Weight  of  Authority. 

b.  When  Governed  by  the  Pleadings. 

84.  The  Rule  as  to  Negotiable  Paper. 

a.  A7i  Exception  as  to  Unindorsed  Paper. 

b.  A  Further  Exception  where  Paper  was  Executed  without 

Considei^ation. 

c.  Where  Instrument  is  Payable  to  Bearer. 

d.  The  Rule  in  Cases  of  Fraud. 

e.  Li  Cases  of  Lost  and  Stolen  Instruments. 

85.  Burden  of  Proof  in  Matrimonial  Actions.  • 

86.  Ihe  Scintilla  Doctrine  Considered. 

87.  Opening  the  Case;  Rights  of  the  Parties. 

a.  Of  Great  Importance. 

b.  The  Present  and  the  Former  Rtile. 
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c.  Party  must  Exercise  his  Right. 

d.  The  Rule  in  Cases  of  Libel  and  Slander, 

e.  WJiere  Damages  are  Liquidated. 

t.   Object  of  the  Opening;   What  may  be  Stated. 

g.  Difficulty  of  Formulating  a  General  Rule. 

h.   Undue  License  in  Opening  a  Case  or  in  Addressing  the 

Jury. 
i.  Free  Latitude,  Allowed. 
j.  A  Recent  Case  Considered. 
k.  Instance  of  Improper  Opening. 
L  Further  Illustrations  of  Impi'ojmetyj  Reprimand  by  the 

Court. 
S8.   Personal  Abuse. 

a.  Extreme  Cases  Cited. 

b.  Restraining  Use  of  Degrading  Language. 

89.  In  Criminal  Cases  the  Rule  is  lliat  the  Burden  of  Proof  never 

Shifts. 
0.  Distinction  beticeen  Civil  and  Criminal  Cases  as  Regards 

Quantum  of  Evidence. 
b.  Plaintiff  ^^  Rests  ^^  after  Proving  a  Prima  Fane  Case. 

90.  Party  Having  Affirmative  should  Open  and  Close  Case;  This 

Rule  Practically  without  Exception. 

91.  Proof  of  Negative  Pregnant. 

92.  Citation  of  Recent  Authority  in  Support  of  the  Foregoing  Rules. 

§  64.  The  Ulterior  Aim  of  Litigation.— AU  Utigation  has  for 
its  ulterior  aim  the  ascertainment  of  facts  and  the  appUcation  to  those 
facts  of  some  well-recognized  legal  principle.  The  party  plaintiff 
appears  in  court  with  the  rehearsal  of  a  grievance.  Through  the 
media  of  appropriate  pleadingg,  he  presents  to  the  attention  of  the 
trial  court  his  cause  of  action,  in  which  certain  averments  must  be 
sustained,  or  the  cause  of  action  results  in  a  nonsuit.  Obviously, 
under  such  circumstances,  the  law  very  appropriately  casts  upon 
the  party  asserting  the  aiBrmative  of  an  issue,  the  burden  of  prov- 
ing it.    Simontan  v.  Winter^  30  U.  S.  5  Pet.  141,  8  L.  ed.  75. 

§  65.  Burden  of  Proof  Usually  with  the  Plaintiff.— The  cor- 
relative of  this  proposition  is,  that  upon  the  party  who  denies  a 
material  averment  of  the  complaint,  no  evidence  in  support  of  his 
denial  is  required,  until  his  adversary  has  at  least  laid  some  proba- 
ble ground  for  belief  in  the  allegations  of  his  petition  or  complaint. 
In  the  vast  majority  of  instances  this  burden  of  proof  {onus  pro- 
ha/ndJh)  is  with  the  plaintiff.     The  exceptions  to  this  general  rule 
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will  be  considered  hereafter.  For  the  purposes  of  this  paragraph 
we  will  assume  plaintiff  has  the  affirmative  of  the  issue,  and  with 
that  assumption,  it  becomes  necessary  for  him,  before  he  can  rest 
his  case,  to  establish  the  truth  of  his  averment,  by  competent  evi~ 
dence  sufficient  for  that  purpose. 

§  66.  Degree  of  Proof  Necessary. — Controversy  has  surged 
around  the  proposition,  whether  this  evidence  must  be  of  so  positive 
and  convincing  a  character  as  to  be  entirely  free  from  reasonable 
doubt,  and  the  anarchy  pervading  this  entire  subject  is  best  evidenced 
by  the  hopeless  confusion  and  contradiction  found  in  the  earliest 
decisions.  The  progressive  nature  of  the  law  of  evidence  ia 
graphically  shown  by  historicflil  resume  of  these  decisions,  and  the 
American  courts  have  availed  themselves  of  all  the  learning  and 
speculation  on  the  subject,  yet  without  entire  unanimity  as  to  the 
result.  Without  disclosing  the  departures  from  the  general  rule, 
we  may  affirm  that  a  party,  upon  whom  rests  the  burden  of  proof 
as  to  an  issue  joined  in  a  civil  action,  is  not  bound  to  establish  it 
beyond  a  reasonable  doubt;  it  is  sufficient  if  his  evidence  prepon- 
derates, although  not  free  from  doubt;  all  that  is  required  from 
him  at  the  beginning  is  to  give  competent  evidence  sufficient,  if 
undisputed,  to  establish  the  truth  of  his  averments.  Stearns  v. 
Fidd,  90  N.  Y.  640. 

§  67.  An  Unfailing  Test — Bnrden  on  the  Affirmative. — ^An 

unfailing  test  adopted  by  the  court  for  ascertaining  upon  which 
side  the  affirmative  of  an  issue  really  lies,  is  to  consider  which 
party  would  be  successful  if  no  evidence  at  all  were  given,  or,  what 
is  substantially  the  same  thing,  to  examine  whether,  if  the  particu- 
lar allegation  to  be  proved  were  struck  out  of  the  answer,  or  the 
pleading,  there  would  or  would  not  be  a  defense  to  the  action,  or 
an  answer  to  the  previous  pleading.  1  Wait,  Law  and  Pr.  (5th  ed.)- 
465. 

§  68.  General  Acceptation  of  This  Rnle. — This  proposition  has 
long  passed  from  the  sphere  of  legitimate  debate  or  serious  ques- 
tion and  is  among  the  indisputable  assertions  of  evidentiary  law;, 
it  is  sustained  by  a  series  of  well  considered  decisions  in  which  the 
doctrine  is  sustained  with  such  vigor  as  to  leave  it  a  matter  of 
serious  doubt  if  the  position  can  ever  be  successfully  assailed. 
Among  the  authorities  referred  to  are:  Wright  v.  Wrigkty  13^ 
Mass.  177;  Dorr  v.  Fisher^  1  Cush.  272;  Morgcm  v.  Morse^  1^ 
Gray,  150;  Brooders  v.  Tooiney^  9  Allen,  65;  St.  John  v.  Eastern- 
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R.  Co.  1  Allen,  644;  BecJs  v.  Merriam^  11  Met.  470;  Gil/more  v, 
Willmr,  18  Pick.  517;  KendaU  v,  Brownson,  47  N.  H.  186;  Dil^ 
lingham  v.  Roberta^  77  Me.  284;  Wood  v,  Kruvpp^  1  Cent.  Rep. 
170,  100  N.  Y.  109;  The  Argo,  1  Gall.  150;  United  States  v.  Hay- 
wardj  2  Gall.  499;  Luckhart  v.  Ogden^  30  Cal.  547.  This  rule 
applies  to  claimants  in  forfeiture  cases.  Cox  v.  Cox^  59  Tex.  521; 
KeUey  v.  Frcbzier^  78  Mo.  Ill;  i^(?aj  v.  HiUiard^  35  Miss.  160; 
Friedlander  v.  Brooks^  35  La.  Ann.  741;  O^  v.  Pervis^  14 
Rich.  Eq.  150;  Brandon  v.  CoMness^  10  Ala.  155;  Johnson  v» 
GorrnxMij  30  Ga.  612;  Shulman  v.  Brantley^  50  Ala.  81;  Louis- 
ville cfe  i\r.  jB.  Cfe.  V.  Brovm^  13  Bush,  475;  Xtrr«^  v.  /Sf.  JPat^Z,  /S. 
cfe  r.  JJ^.  jB.  Cb.  23  Minn.  401;  /S/tii'^A  v.  Smith,  60  Wis.  329;  TF^^ 
V.  St.  John^  63  Iowa,  287;  Smith! s  App.  52  Mich.  415;  Hyde  v. 
Heath,  75  111.  381;  Damdson  v.  Nicholson,  59  Ind.  411;  Priest  v» 
Whitacre,  78  Va.  151;  Briceland  v.  Ciwi.  74  Pa.  463;  Randolph 
V.  TFii^oTj,,  38  N.  J.  Eq.  28,  287;  Heinemann  v.  J26r<a^rrf,  62  N.  Y. 
448;  i^ir*^  iTo^.  ^ani  v.  Haight,  55  111.  191;  Martin  v.  Brew- 
ster, 49  111.  306;  BenneU  v.  O'Brien,  37  111.  250.  It  is  evident 
from  the  most  cursory  examination  of  these  authorities  that  the 
principle  referred  to  is  absolutely  controlling. 

§  69.  Early  Recognized  by  English  Conrts. — The  f  oregoing^ 
propositions,  having  been  well  established,  were  early  recognized 
by  the  English  courts,  and  the  principle  contended  for  in  the  text 
has  assumed  a  statutory  form  in  Stephen's  Digest,  which  we  ap- 
pend in  full: 

"Art.  93.    He  Who  Affirms  must  Prove. 
"Whoever  desires  any  court  to  give  judgment  as  to  any  legal 
right  or  liability  dependent  on  the  existence  or  non-existence  of 
facts  which  he  asserts  or  denies  to  exist,  must  prove  that  those  facts 
do  or  do  not  exist. 

"Art.  94.  Presumption  of  Innocence. 

'^  the  commission  of  a  crime  is  directly  in  issue  in  any  proceed- 
ing, criminal  or  civil,  it  must  be  proved  beyond  reasonable  doubt. 

"The  burden  of  proving  that  any  person  has  been  guilty  of  a. 
crime  or  wrongful  act  is  on  the  person  who  asserts  it,  whether  the 
commission  of  such  act  is  or  is  not  directly  in  issue  in  the  action. 

"Art.  95.  On  Whom  the  General  Burden  of  Proof  Lies, 
"The  burden  of  proof  in  any  proceeding  lies  at  first  on  that  party 
against  whom  the  judgment  of  the  court  would  be  given,  if  no 
evidence  at  all  were  produced  on  either  side,  regard  being  had  to- 
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any  presumption  which  may  appear  upon  the  pleadings.  As  the 
proceeding  goes  on,  the  burden  of  proof  may  be  shifted  from  the 
party  on  whom  it  rested  at  first,  by  his  proving  facts  which  raise 
a  presumption  in  his  favor. 

"  Art.  96.  Burden  of  Proof  as  to  Particular  Fact. 

"The  burden  of  proof  as  to  any  particular  fact  lies  on  that  person 
who  wishes  the  court  to  believe  in  its  existence,  unless  it  is  provided 
by  any  law  that  the  burden  of  proving  that  fact  shall  lie  on  any  par- 
ticular person;  but  the  burden  may  in  the  course  of  a  case  be  shifted 
from  one  side  to  the  other,  and  in  considering  the  amount  of  evi- 
dence necessary  to  shift  the  burden  of  proof,  the  court  has  regard 
to  the  opportunities  of  knowledge  with  respect  to  the  fact  to  be 
proved  which  may  be  possessed  by  the  parties  respectively. 

^^Art.  97.  Burden  of  Proving  Fact  to  he  Proved  to  Make  Evi- 
dence Admissihle, 

"The  burden  of  proving  any  fact  necessary  to  be  proved  in  order 
to  enable  any  person  to  give  evidence  of  any  other  fact  is  on  the 
person  who  wishes  to  give  such  evidence." 

I  will  add  Wharton's  statement  that  among  the  most  authorita- 
tive exponents  of  this  view  is  Best,  in  his  treatise  on  Evidence. 
*'The  general  rule,"  he  declares,  "is,  that  the  burden  of  proof  lies 
on  the  party  who  asserts  the  affirmative  of  the  issue,  or  question 
in  dispute, — ^according  to  the  maxim,  Ei  incumbit  prohatio  qm 
didt^  non  qui  negatf^  and  to  this  eflEect  he  cites  Starkie  and  Phil- 
lips, sustaining  his  views  by  a  copious  exposition.  See  Best,  Ev. 
(6th  ed.)  369. 

"It  is  seldom  that  the  law  requires  a  party  to  prove  a  negative, 
which  is  always  difficult,  and  often  impossible.  On  the  contrary, 
affirmative  acts  are  susceptible  of  ready  proof,  and  attended  with 
no  hazard  of  a  failure  of  justice;  as  where  the  creditor  affirms  that 
his  debt  was  incurred  for  the  purchase  money  or  improvement  of 
the  homestead,  no  reason  is  perceived  why  he  should  not  be  re- 
quired to  establish  that  fact."  Stevenson  v.  Marony^  29  111.  532, 
Walker,  J. 

§  70.  The  Rnle  in  State  and  Federal  Conrts  Considered.— 

"Burden  of  proof"  is  properly  applied  to  a  party  affirming  some 
fact  essential  to  the  support  of  his  case.  In  this  sense  it  never 
shifts  from  side  to  side  during  the  trial.  Loosely  used,  it  is  con- 
founded with  the  "weight  of  evidence,"  which  often  shifts  as  facts 


THE    BURDEN    OF    PROOF.  113 

and  presumptions  appear  and  are  overcome.    Pease  v,  Cole^  53 
Conn.  71,  Loomis,  J, 

The  principle  is  that  he  who  affirms  the  existence  of  a  given 
state  of  facts  must  prove  it — a  rule  adopted  because  the  negative 
does  not  admit  of  the  direct  and  simple  proof  of  which  the  af- 
firmative is  capable.  Stevenson  v.  Mar  any ^  29  111.  532;  McGlure 
V.  PursM,  6  Ind.  330. 

§  n.  Effective  Presentation  of  This  Subject.—"  The  bur- 
den of  proof  and  weight  of  evidence  are  two  very  different  things. 
The  former  remains  on  the  party  affirming  a  fact  in  support  of 
his  case,  and  does  not  change  in  any  aspect  of  the  cause;  the  latter 
shifts  from  side  to  side  in  the  progress  of  a  trial  according  to  the 
nature  and  strength  of  the  proofs  offered  in  support  or  denial  of 
the  main  fact  to  be  established.  Central  Bridge  Corp,  v.  Butler ^ 
2  Gray,  132.  It  may  be  added  that  in  criminal  cases  the  omts  pro- 
handiis  upon  the  prosecution  throughout;  a  prima  facie  case  when 
once  established  by  the  State  would  in  the  absence  of  rebutting 
testimony  satisfy  the  jury.  Com.  v.  McKie^  1  Gray,  61.  The 
opinion  of  Mr,  Justice  Bigelow  is  a  singularly  effective  presenta- 
tion of  this  subject. 

The  burden  of  proof  resting  on  a  plaintiff  is  co-extensive  only 
with  the  legal  proposition  upon  which  his  case  rests.  It  applies 
to  every  fact  which  is  essential  to  or  necessaiily  involved  in  that 
proposition;  not  to  facts  relied  on  in  defense  to  establish  an  inde- 
pendent proposition,  however  inconsistent  with  that  upon  which 
the  plaintiff's  case  depends.  It  is  for  the  defendant  to  furnish 
the  proof  of  such  facts;  and,  when  he  has  done  so,  the  burden  is 
upon  the  plaintiff,  not  to  disprove  these  particular  facts,  nor  the 
propositions  which  they  tend  to  establish,  but  to  maintain  the 
propositions  upon  which  his  own  case  rests,  notwithstanding  such 
<»ontrolling  testimony,  and  upon  the  whole  evidence  in  tlie  case. 
The  distinction  may  be  narrow,  but  it  is  real,  and  often  decisive. 
Wilder  v.  Cowles,  100  Mass.  490,  Wells,  J.;  WiUett  v.  Ricky  2 
New  Eng.  Kep.  672,  142  Mass.  357. 

"By  the  oniisprohamd%  I  understand,  is  meant  the  obligations 
imposed  upon  a  party  who  alleges  the  existence  of  a  fact  or 
thing,  necessary  m  the  prosecution  or  defense  of  an  action,  to 
establish  it  by  proof.  It  may  be  proved  by  the  production  of 
evidence  in  the  usual  way;   or  the  law,  under  certain  circum- 

.stances  in  certain  cases,  may  presume  its  existence  without  proof. 
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But  it  is  nevertheless  a  part  of  the  case  of  the  party  who  allegee- 
its  existence,  and  must  be  made  out  beyond  any  reasonable  doubt. 
Whenever  it  may  be  presumed  to  exist,  in  the  abseni^  of  proof,, 
the  presumption  may  be  repelled  and  overcome  by  evidence;  and 
whenever  the  repelling  proof  leaves  the  fact  to  be  established  in 
doubt  and  uncertainty,  the  party  making  the  allegation  is  to  suf> 
fer,  and  not  his  adversary."  Brown, «/.,  in  People  v.  McCann^  16^ 
N.  Y.  58. 

§  72.  Other  Authorities. — As  a  familiar  illustration  of  the  om^r 
prohamdiy  we  may  cite  those  instances  where  the  litigant  seeks  to 
recover  damages  for  negligence  or  failure  in  the  transmission  or 
delivery  of  telegi-aphic  communication.  It  is  well  settled  by 
authority,  that  in  such  cases  the  on\is  prdbwndi  is  with  the  plain- 
tiff, and  he  must  show,  under  properly  pleaded  averments,  not 
merely  the  fact  of  failure  to  transmit  or  deliver,  but  also  gross, 
negligence  or  willful  misconduct  on  the  part  of  the  defendant,  sa 
as  to  ficive  him  a  cause  of  action  for  more  than  nominal  damages. 
Western  U,  Teleg,  Co,  v.  Bu<^hanan^  35  Ind.  429;  Baldwin  v.  United 
States  Teleg.  Co.  45  N.  Y.  752;  United  States  Teleg.  Co.  v.  Gil- 
dersUve,  29  Md.  243;  White  v.  Western  U.  Tdeg.  Co.  14  Fed. 
Eep.  710;  Rart  v.  Western  U.  Teleg.  Co.  66  Cal.  579;  Camp  v. 
Western  U.  Tdeg.  Co.  1  Met.  (Ky.)  164.  All  messages  are  taken 
with  reference  to  printed  terms,  unless  otherwise  provided  by 
special  contract  ( United  States  Teleg.  Co.  v.  GUdersleoe^  29  Md. 
247;  United  States  Teleg.  Co.  v.  Buchanan^  35  Ind.  435;  Lyon  v. 
CulherUon,  83  111.  33;  Breese  v.  United  States  Teleg.  Co.  48  N.  Y. 
139,  142);  and  that  a  telegraph  company  has  the  right  to  exact 
such  terms  or  stipulations  from  its  customers  is  the  settled  law^ 
in  most  of  the  States  in  the  Union  and  in  England.  M^Andrew^ 
V.  EUctrio  Teleg.  Co.  33  Eng.  L.  &  Eq.  180;  Western  U 
Teleg.  Co.  v.  Carew^  15  Mich.  525;  EUis  v.  American  Teleg. 
Co.  13  Allen,  226;  liedpath  v.  Western  U  Tdeg.  Co.  112  Mass. 
71;  GrinneU  v.  Western  U.  Teleg.  Co.  113  Mass.  299;  Clem&nt  v. 
Western  U  Teleg.  Co.  137  Mass.  463;  Schwa/rtz  v.  AHantio  <&  P. 
Teleg.  Co.  18  Hun,  157;  Breese  v.  United  States  Tdeg.  Co.  48  K. 
Y.  132;  KirJdand  v.  Dinsmore^  62  N.  Y.  171;  Toung  v.  Western 
U.  Teleg.  Co.  65  N.  Y.  163. 

The  autliorities  hold  that  telegraph  companies  are  not  under 
the  obligations  of  common  carriers;  that  they  do  not  insure  the 
absolute  and  accurate  transmission  of  messages  delivered  to  them; 
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that  they  have  the  right  to  make  reasonable  regulations  for  the 
transaction  of  their  business,  and  to  protect  themselves  against 
liabilities  which  they  would  otlierwise  incur  through  the  careless- 
ness of  their  numerous  agents,  and  the  mistakes  and  defaults 
incident  to  the  transaction  of  their  peculiar  business.  The  stipu- 
lations printed  in  the  blanks  have  frequently  been  under  con- 
sideration in  the  courts,  and  have  always,  in  New  York,  and 
generally  elsewhere,  been  upheld  as  reasonable.  Kiley  v.  Western 
U,  TeUg.  Co.  11  Cent.  Rep.  895,  109  N.  Y.  231. 

§  73.  Rule  where  Both  Parties  Hold  the  Afflrmative. — 

There  are  cases  in  which  both  parties  hold  the  affirmative  as  to 
the  issues  to  be  tried,  as,  where  the  plaintiff  sues  for  the  recovery 
of  money  lent,  and  the  defendant  interposes  a  general  denial,  and 
also  a  claim  for  a  set-off.  In  such  a  case  the  plaintiff  would  be 
bound  to  prove  his  case,  and  if  he  does  so,  and  then  rests  his  case, 
the  defendant  will  then  be  required  to  establish  his  set-off  by  evi- 
dence, or  it  will  not  be  allowed. 

§  74.  Rule  where    Presamption    Standi    for  Proof. — In 

deteiTnining  who  is  bound  to  introduce  evidence  to  sustain  his 
side  of  the  case,  it  is  important  to  recollect  that  there  are  cases 
in  which  some  legal  presumption  stands  for  proof  until  it  is 
rebutted;  and  that  although  the  issue  may  in  form  cast  the 
affirmative  on  a  party,  yet  this  legal  presumption  is  still  sufficient 
proof,  until  the  presumption  is  rebutted  by  evidence  on  the  other 
side.     3  Wait,  Law  and  Pr.  (5th  ed.)  466. 

§  75.  Shifting  Nature  of  the  Burden  of  Proof.— In  the 

examination  of  contested  questions  of  fact,  the  burden  of  proof 
may,  in  the  course  of  the  trial,  be  thrown  from  one  party  to  the 
other  several  times  as  the  complexion  of  the  proof  may  change; 
and  the  test  is  to  consider  which  party  would  be  successful  if  no 
more  evidence  were  given. 

The  expression  that  the  burden  of  proof  is  shifted  by  the  pres- 
entation of  a  prima  facie  case  only  means  that  there  is  a  neces- 
sity to  answer  it,  or  it  will  prevail.  The  burden  of  maintaining 
the  affirmative  of  the  issue  involved  in  the  action  is  upon  the 
party  alleging  the  fact  which  constitutes  the  issue,  and  this  bur- 
den remains  throughout  the  trial.  Heinemann  v.  Heard^  62  N. 
Y.  448. 

§  76.  Mercurial  Character  of   the  Rule. — The  mercurial 
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character  of  this  rule  of  evidence,  by  which  the  burden  of  proof 
is  shifted  from  the  party  plaintiff  to  the  party  defendant,  and 
-vice  versa,  is  abundantly  illustrated  in  the  trial  of  any  compli- 
<cated  case;  frequently  but  slight  proof  of  the  affirmative  of  the 
issue  is  necessary  to  throw  the  burden  of  proving  the  negative 
upon  the  defendant.  There  are  exceptions  to  the  general  rule 
that  he  who  takes  the  affirmative  of  the  issue  takes  the  bm*den  of 
proof,  as  where  the  declaration  or  plea  sets  up  negative  matter, 
essential  to  the  issue,  which  is  peculiarly  within  the  knowledge  of 
the  other  party.  In  sucli  cases  the  allegations  are  taken  as  true 
unless  denied  by  the  other  party.  As  illustrative  of  the  positions 
contended  for,  let  us  cite  a  hypothetical  case  of  the  law  of  bail" 
ments:  A  warehouseman  endeavors  to  account  for  his  failure  to 
deliver  certain  goods  intrusted  to  his  care,  by  showing  a  destruc- 
tion or  loss  from  fire  or  theft.  It  is  not  of  course  intended  to 
hold  that  a  warehouseman,  refusing  to  deliver  goods,  can  impose 
any  necessity  of  proof  upon  the  owner  by  merely  alleging  as  an 
excuse  that  they  have  been  stolen  or  burned.  These  facts  must 
appear  or  be  proven  with  reasonable  certainty.  Nor  do  we  con- 
cur in  the  view  that  there  is  in  these  cases  any  real  "  shifting  "  of 
tlie  burden  of  proof.  The  warehouseman  in  the  absence  of  bad 
faith  is  only  liable  for  negligence.  The  plaintiff  suing  him  for  the 
loss  of  goods  must  in  all  cases  allege  negligence  and  prove  neg- 
ligence. This  burden  is  never  shifted  from  him.  If  he  proves 
the  demand  upon  the  warehouseman  and  his  refusal  to  deliver, 
these  facts,  unexplained,  are  treated  by  the  courts  as  prima  facie 
evidence  of  negligence;  but  if,  either  in  the  course  of  his  proof 
or  that  of  the  defendant,  it  appeara  that  the  goods  have  been  lost 
by  theft,  the  evidence  must  show  that  the  loss  arose  from  the 
negligence  of  the  warehouseman.  Clajlin  v.  Meyer,  75  N.  T. 
260. 

This  shifting  tendency  as  regards  the  burden  of  proof  is  largely 
regulated  by  the  presence  or  absence  of  those  presumptions  of  law 
which  are  rebuttable,  by  presumptions  of  facts,  and  by  every 
species  of  evidence  strong  enough  to  establish  a  prima  facie  case 
against  a  party.  When  a  presumption  is  in  favor  of  a  party  who 
asserts  the  negative,  it  only  affords  an  additional  reason  for  cast- 
ing the  burden  of  proof  on  his  adversary;  it  is  when  a  presump- 
tion is  in  favor  of  a  party  who  asserts  the  affirmative  that  its  ef- 
fects become  visible,  as  the  opposite  side  is'  then  bound  to  prove 
his  negative.     Best,  Ev.  §  273. 
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§  77.  When  Faets  are  Peculiarly  within  the  Knowledge  of 
a  Party — ^Here  we  encounter  an  exception  to  the  general  rules  reg- 
ulating the  burden  of  proof.  The  law  will  not  force  a  man  to  show 
a  thing,  which  by  intendment  of  law  is  not  within  his  knowledge. 
The  least  reflection  will  disclose  the  fact  that  frequently  the  liti- 
gant parties  are  in  entirely  dissimilar  relations,  as  regards  the  ap- 
prehension of  material  facts,  and  in  locating  the  status  and  presence 
of  the  burden  of  proof,  which,  in  obedience  to  its  mercurial  pro- 
pensities, is  constantly  shifting  from  side  to  side,  the  presence  or 
absence  of  personal  knowledge  of  a  controverted  point  must  be 
ascertained  by  constant  appeal  to  the  probabilities. 

In  Rex  V.  Turner^  6  Maule  &  S.  206,  Bayley, «/.,  says:  "I  have 
always  understood  it  to  be  a  general  rule,  that  if  a  negative  aver- 
ment be  made  by  one  party  which  is  peculiarly  within  the  knowl- 
edge of  the  other,  the  party  within  whose  knowledge  it  lies,  and 
who  asserts  the  affirmative,  is  to  prove  it,  and  not  he  who  avers 
the  negative."  But  on  this  dictum  being  quoted,  Alderson,  B.^ 
doubted  whether  these  expressions  as  a  general  rule  are  not  too 
strong.  They  are  right  as  to  the  weight  of  evidence,  but  there 
should  be  some  evidence  to  start  it,  in  order  to  cast  the  onus  on 
the  other  side.  And  in  Sex  v.  Burdette,  4  Bam.  &  Aid.  140, 
Holroyd, «/.,  states  in  the  most  explicit  terms  that  the  rule  in 
question  is  not  allowed  to  supply  the  want  of  necessary  proof, 
whether  direct  or  presumptive,  against  a  defendant,  of  the  crime 
with  which  he  is  charged;  but  when  such  proof  has  been  given,  it 
is  a  rule  to  be  applied  in  considering  the  weight  of  the  evidence 
against  him,  whether  direct  or  presumptive,  when  it  is  unop- 
posed, unrebutted  or  not  weakened  by  contrary  evidence  wliich 
it  would  be  in  the  defendant's  power  to  produce  if  the  fact  di- 
rectly or  presumptively  proved  were  not  true.  These  views  of 
the  English  courts  are  abundantly  sustained  by  the  weight  of  au- 
thorities in  this  country. 

The  vacillating  chai-acter  of  what  in  legal  parlance  is  known 
as  the  burden  of  proof  has  been  sufficiently  demonstrated  by 
the  authorities  cited  in  the  foregoing  text.  Now  it  may  be 
illogical  to  characterize  the  burden  of  proof  as  "shifting."  In 
strict  precision,  this  is  not  so.  It  sometimes  occurs,  in  the 
progress  of  a  trial,  that  a  party  holding  the  affirmative  of  the 
issue,  and  consequently  bound  to  prove  it,  introduces  evidence, 
which,  uncontradicted,  proves  the  fact  alleged  by  him.  It  has,  in 
such  cases,  frequently  been  said,  that  the  burden  of  proof  was 
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changed  to  the  other  side;  but  it  was  never  intended  thereby  that 
the  party  bound  to  prove  the  fact  was  relieved  from  this;  and  that 
the  other  party,  to  entitle  him  to  a  verdict,  was  required  to  satisfy 
the  jury  that  the  fact  was  not  as  alleged  by  his  adversary.  In 
such  cases,  the  party  holding  the  affirmative  is  still  bound  to  i^t- 
isfy  the  jury  affirmatively  of  the  truth  of  the  fact  alleged  by  him, 
or  he  is  not  entitled  to  a  verdict.  Lamh  v.  Camden  cfe  A.  H.  dk 
T.  Co,  46  N.  Y.  271,  approved  by  (7A.  J.  Church  in  Heinemann 
V.  Heaa^d,  62  N.  T.  448;  Wilder  v.  Cowles,  100  Mass.  487;  South- 
worth  V.  Hoag,  4t2  111.  446;  Ihcsey  v.  Wright^  31  Pa.  387;  Oaks 
V.  Harrison^  24  Iowa,  179;  Seam/  v.  Dearborn^  19  N.  H.  351. 

§  78.  Harmony  of  the  Authorities. — ^Recent  authorities  are 
in  entire  harmony  with  the  sentiment  of  the  text,  and  the  mat- 
ter is  practically  beyond  the  reach  of  controversy  or  suspicion. 
Burden  of  proof  ordinarily  is  cast  upon  the  party  who  substan- 
tially asserts  the  burden  of  the  issue  {Note  to  Oldham  v.  Kerch- 
ner  (N.  C.)  28  Am.  Eep.  308,  309;  ElUnton  v.  Brick-,  1  L.  E.  A. 
161,  44  N.  J.  Eq.  154;  Bullock  v.  Rouse,  81  Cal.  591;  Sedgwick 
V.  Taylor,  84  Va.  820;  Brovm  v.  ScoU,  87  Ala.  463);  or,  as  the  rule 
has  been  otherwise  stated,  the  burden  of  proof  in  the  whole  ac- 
tion lies  upon  the  party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side.  Royal  Ins.  Co.  v.  Schwing,  87  Ky. 
410. 

It  always  becomes  immaterial  upon  whom  the  burden  of  proof 
rests,  when  all  the  evidence  concerning  the  transaction  inquii'ed 
into  is  introduced.    McCormick  v.  Holmes,  41  Kan.  265. 

The  party  upon  whom  is  cast  the  burden  of  proof  is  always  en- 
titled to  the  concluding  argument.  Lieh  v.  Craddock,  87  Ky. 
626;  Olds  Wagon  Co.  v.  Benedict,  25  Neb.  372. 

In  condemnation  proceedings,  the  burden  of  proof  is  on  the 
defendant  to  show  damages,  and  he  has  the  opening  and  closing 
arguments.     Colorado  Cent.  R.  Co.  v.  AlUn,  13  Colo.  229. 

§  79.  Burden  of  Proof  in  Malicious  Prosecution.— If  want 
of  probable  cause  be  shown  in  malicious  prosecution,  the  plaintL? 
must  produce  competent  evidence  showing  actual  malice.  Brown 
V.  WHloughby,  5  Colo.  1.  The  order  of  evidence  is  discretionary 
with  the  courts.     Smith  v.  Mayer,  3  Colo.  207. 

§  80.  In  Cases  of  Payment. — Defendant  admitting  plaintiffs 
claim  for  wages  has  the  burden  of  proof  as  to  payment.  Love- 
lock V.  Gregg,  14  Colo.  53. 
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§  81.  In  Cases  of  Undue  Influence. — ^The  burden  of  proof 
may  sometimes  shift.  Thus,  where  it  is  shown  that  undue  in- 
^uence  existed  in  obtaining  the  execution  of  a  will,  and  the  mind 
of  one  was  reduced  to  a  state  of  vassalage  to  the  mind  of  another, 
and  a  gift  was  made  by  the  former  to  the  latter,  then  the  burden 
of  proof  will  be  shifted.  The  gift  will  be  presumed  to  be  void, 
And  the  burden  of  upholding  its  fairness  will  rest  upon  the  re- 
cipient of  the  gift.  Oay  v.  GiUUa/n,^  10  West.  Kep.  303,  92  Mo. 
550.  But  in  StarraM  v.  MuUen,  2  L.  K.  A.  697,  148  Mass.  570, 
where  an  action  was  brought  for  goods  sold  and  delivered  and 
for  money  loaned,  and  the  defense  was  set  up  that  the  goods  were 
-delivered  and  the  money  given  as  orally  agreed  by  the  plaintiff  for 
the  use  of  money  already  supplied  him  by  defendant,  it  was  held 
that  the  burden  of  proof  did  not  shift,  but  remained  upon  plaintiff 
aU  the  while  to  prove  that  the  goods  were  sold  and  the  money 
loaned.  See  also  Foster  v.  Eeid^  78  Iowa,  205, 16  Am.  St.  Kep.  4:37, 

§  82.  Proof  of  a  Negative  not  Required ;  Exceptions  to 

This  Bute. — It  is  a  general  rule  that  a  party  cannot  be  required 
to  prove  a  negative,  but  this  rule  is  not  without  exception.  Thus, 
where  an  action  is  brought  to  recover  damages  for  personal  inju- 
ries, arising  from  the  alleged  negligence  of  another,  it  is  the  duty 
of  the  plaintiff  to  prove,  not  only  that  the  injury  was  caused  by 
the  defendant's  negligence,  but  also  that  he,  the  plaintiff,  did  not 
•contribute  to  the  injury  by  any  negligence  on  his  own  part.  This 
proof,  in  some  form,  constitutes  a  part  of  the  plaintiff's  case,  and 
there  is  no  presumption  of  negligence  against  either  party.  Cir- 
cumstances may  show,  without  further  evidence,  that  there  was  no 
<5ontributing  negligence  on  the  part  of  the  injured  party;  but,  in 
the  absence  of  such  circumstances,  there  must  be  direct  evidence 
■of  the  fact.  Warner  v.  New  York  Cent  R,  Co,  44  N.  Y.  465; 
Button  V.  Hudson  River  R.  Co.  18  N.  Y.  24»;  Holbrook  v.  Utica 
<&  S.  R,  Co.  12  K  Y.  236;  ParroU  v.  Kniekerhocker  Ice  Co.  2 
Sweeny,  93;  Curtis  v.  Rochester  cfi  S.  R.  Co.  18  N.  Y.  534.  See 
Murphy  V.  Dewne^  101  Mass.  455. 

a.  Views  of  Mr.  Justice  Miller. — Mr.  Justice  Miller  of  the 
United  States  Supreme  Court  has  given  the  most  perfect  exposition 
■of  the  principles  that  dominate  and  control  this  refinement  of  the 
logicians,  and  mStitt  v.  Huidekoper^  84  U.  S.  17  Wall.  385,  21 L. 
«d.  644,  he  employs  the  following  language:  "  The  court  charged 
the  jury  that  it  is  a  rule  of  presumptions  that  ordinarily  a  witness 
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who  testifies  to  an  aifirmative  is  to  be  preferred  to  one  who  testi- 
fies to  a  negative,  because  he  who  testifies  to  a  negative  may  have 
forgotton.  It  is  possible  to  forget  a  thing  that  did  happen.  It  is 
not  possible  to  remember  a  thing  that  never  existed.  We  are  of 
opinion  that  the  charge  was  a  sound  exposition  of  a  recognized 
rule  of  evidence,  of  frequent  application,  and  that  the  reason  of 
the  rule,  as  stated  in  the  charge,  dispenses  with  the  need  of  further 
comment  on  it  here." 

The  New  York  Court  of  Appeals  adds  the  weight  of  its  authority 
in  afiirmance  of  the  same  proposition,  and  Jvdge  Allen,  in  a  com- 
paratively recent  case,  where  the  question  of  negligence  was  an 
important  factor  in  an  ac^^'on  for  damages  occasioned  by  a  railway 
accident,  says:  "As  against  positive,  affirmative  evidence  by 
credible  witnesses  to  the  ringing  of  a  bell  or  the  sounding  of  a, 
whistle,  there  must  be  more  than  the  testimony  of  one  or  more 
that  they  did  not  hear  it,  to  authorize  the  submission  of  the  ques- 
tion to  the  jury.  It  must  appear  that  they  were  looking,  watch- 
and  listening  for  it,  that  their  attention  was  directed  to  the  fact,, 
so  that  the  evidence  will  tend  to  some  extent  to  prove  the  negative. 
A  mere  *  I  did  not  hear '  is  entitled  to  no  weight,  in  the  presence 
of  affirmative  evidence  that  the  signal  was  given,  and  does  not 
create  aconfiict  of  evidence  justifying  a  submission  of  the  question 
to  the  jury  as  one  of  fact."  Cvlhane  v.  New  Yorlc  C.&H.B^ 
R,  Co.  60  K  Y.  133. 

It  will  be  seen  from  the  cases  that  no  general  and  universal  rule- 
can  be  laid  down,  respecting  the  comparative  value  of  positive  and 
negative  testimony.  Denha/m  v.  HdemaUy  26  Ga.  182.  But 
when  positive  testimony  on  the  one  side  is  met  by  beUef  or 
impression  on  the  other,  and  there  are  no  means  of  determining 
the  truth,  other  than  by  testimony  itself,  there  is  in  fact  no  con- 
flict of  evidence,  and  a  finding  which  rejects  the  positive  testimony 
and  adopts  the  mere  impression  is  not  only  not  conclusive,  but  i& 
against  evidence.  Dresser  v.  Yam  PeU^  1  Hilt.  316.  But  it  must 
be  remembered  that  circumstances  may  outweigh  direct  evidence. 
Bowie  V.  Maddox,  29  Ga.  285.  An  inherent  improbability  in  a 
statement  may  deny  all  its  claims  to  beUef.  BUmkmanY.  VaU^Oy 
15  Cal.  638;  StilweU  v.  Carpenter^  2  Abb.  N.  C.  238. 

b.  Affirmative  Evidence  Entitled  to  the  Greatest  Weight- 

— ^When  the  evidence  in  a  case  is  of  both  an  affirmative  and  negar 
tive  character,  the  affirmative  evidence  is  entitled  to  the  greater 
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weight.  Frcmtz  v.  Lenhxt/rt^  66  Pa.  365;  Pool  v.  Devers^  30  Ala. 
672;  McKeever  v.  New  York  CenL  cfe  R.  R.  R,  Co.  88  N.  Y. 
667;  CvlJiam  v.  New  York  Cent,  dk  H.  R.  R.  Co.  60  N.  Y.  133. 
But  it  is  not  true  as  a  matter  of  law  that  negative  evidence  may 
not  be  sufficient,  in  fact,  to  counterbalance  the  positive  testimony 
of  a  single  witness.  CcrnipbeU  v.  New  England  Mut.  L.  Ins.  Co. 
98  Mass.  381.  Where  there  is  no  conflict,  negative  testimony  may 
have  ail  the  force  of  positive  evidence.  Renwick  v.  New  York 
Cent.  R.  Co.  36  N.  Y.  132.  An  issue  of  fact  may  be  proved  by 
either  affirmative  or  negative  evidence.  Duffield  v.  Delcmcey^  3d 
111.  258. 

§  83.  Bnrden  of  Proof  in  Cases  of  Contribntory  Negligenee. 

a.  The  Weight  of  Authority. — There  is  a  conflict  among  the 
decisions  as  to  the  party  upon  whom  the  burden  of  proving  the 
plaintiffs  contributory  negligence  rests.  The  weight  of  authority 
seems  to  favor  the  doctrine,  that  the  plaintiff  must  show  that  he 
used  due  care  and  caution,  and  that  his  own  negligence  did  not 
contribute  to  cause  the  injury,  and  that  a  plaintiff  suing  for  the 
death  of  a  person  killed  through  the  negUgence  of  the  defendant 
must  show  due  care  and  want  of  contributory  negligence  on  the 
part  of  the  deceased.  The  use  of  due  care  may  be  proved  by 
circumstantial  or  direct  evidence.  The  plaintiff  is  not  required  to 
prove  due  care  by  direct  affirmative  evidence;  the  inference  of 
such  care  may  be  drawn  from  the  absence  of  all  appearance  of 
fault,  either  positive  or  negative,  in  the  circumstances  under  which 
the  injury  was  received.  On  the  other  hand,  by  well-considered 
authorities,  it  has  been  held  that  the  want  of  due  care  or  the  con- 
tributory negligence  on  the  part  of  the  plaintiff  is  a  matter  of 
defense,  and  that  the  burden  of  establishing  it  is  on  the  defendant. 
This  is  certainly  the  more  reasonable  rule,  and  it  is  the  one  adopted 
by  Wharton,  Shearman  and  Redfield,  and  Deering  (§  406).  Bran- 
an  V.  May^  17  Gra.  136;  Central  R.  Co.  v.  Moore^  61  Ga.  161; 
Dyer  v.  Talcott,  16  111.  300;  Galena  A  C.  U.  R.  Co.  v.  Fay,  Id 
111.  558;  Chicago,  B.  &  Q.  R.  Co.  v.  Harwood,  90  111.  425;  Ben- 
ion  V.  Central  R.  Co.  42  Iowa,  192;  Murphy  v.  Chicago^  R.  L 
cfe  P.  R.  Co.  45  Iowa,  661. 

b.  When  Governed  by  the  Pleadings. — ^Where  an  answer 
admits  the  making  and  delivering  of  a  promissory  note  and  sets  up 
an  affirmative  defense,  the  affirmative  is  with  the  defendant,  who 
is  entitled  to  open  and  close  the  case,  and  the  refusal  of  the  court 
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to  allow  him  so  to  do  is  error,  for  which  judgment  will  be  reversed 
and  a  new  trial  ordered,  Linddey  v,  European  Petroleum  Co. 
41  How.  Pr.  56. 

§  84.  The  Rule  as  to  Negotiable  Paper. — ^The  bnrden  of 
proof  as  to  the  bona  fide  ownership  of  negotiable  paper  is  an 
important  topic,  meriting  careful  scrutiny.  Mr.  Tiedeman,  in  a 
late  treatise  on  Commercial  Paper,  at  sec.  303,  introduces  the  fol- 
lowing language:  "  The  possession  of  the  paper  by  an  indorsee  or 
by  an  assignee,  where  the  paper  is  payable  to  the  bearer  or  indorsed 
in  blank,  is  universally  held  to  be  prima  facie  proof  of  bona  fide 
ownership,  and  the  burden  of  proving  the  contrary  is  thrown  upon 
the  defendant  in  the  action."  May^ion  County  Coinrs.  v.  Clark^  94 
U.  S.  285,  24  L.  ed.  62;  Collins  v.  GHhert,  94  U.  S.  753,  24  L.  ed. 
170;  Brouon  v.  Spofford,  95  U.  S.  478,  24  L.  ed.  508;  Faulkner 
V.  Ware^  34  Ga.  498  (case  of  bill  payable  to  bearer);  Yallett  v. 
Parker^  6  Wend.  615;  Horton  v.  Bayne^  52  Mo.  531;  Johnson  v. 
McMurry^  72  Mo.  282;  Holme  v.  Karsper^  5  Binn.  469;  Hall  v. 
Allen^  37  Ind.  541;  Jackson  v.  Zove^  82  N.  C.  405;  Merchants 
<fe  P.  Nat.  Bank  v.  Masonic  Hall  Trustees^  62  Ga.  271;  Blum 
V.  Loggins^  53  Tex.  136;  Davis  v.  BarUett^  12  Ohio  St.  544;  Mc- 
Cann  v.  Lewis^  9  Cal.  246;  Palmer  v.  Nassau  Bank,  78  IlL  380; 
Lehman  v.  Tallassee  Mfg.  Co,  64  Ala.  593. 

a.  An  Exception  as  to  Unindorsed  Paper. — The  possession 
of  an  instrument,  payable  to  order,  unindorsed  by  the  payee  or 
the  last  indorsee,  is  not  prima  facie  proof  of  bona  fide  ownership 
{Dorn  V.  Parsons^  56  Mo.  601;  Gibson  v.  Miller^  29  Mich.  355), 
unless  it  be  in  the  possession  of  the  personal  representatives  of  a 
•deceased  payee  or  indorsee  {Scoville  v.  Landon^  50  N".  Y.  686. 
See,  as  to  possession  of  the  heir.  King  v.  Gottschalk^  21  Iowa,  512); 
nor  is  it  prima  facie  proof  of  bona  fide  ownership  for  a  prior 
iiidorser  to  have  possession.  He  must  show  good  title.  Palmer 
y.  Whitney^  21  Ind.  61;  Mauldin  v.  Branch  BamJc^  2  Ala.  502. 
See  also  Oherle  v.  Schmidt^  86  Pa.  221. 

b.  A  Further  Exception  where  Paper  was  Execnted  with- 
out Consideration. — It  has  also  been  held  not  to  shift  the  burden 
to  the  holder,  if  it  be  proven  that  the  paper  was  executed  without 
consideration  between  the  original  parties,  at  least  in  the  instances 
where  the  instrument  is  made  payable  to  bearer,  and  is  held  by 
An  indorsee.  Marion  County  Comrs,  v.  Clarkj  94  U.  S.  285,  24 
L.  ed.  62;  Collins  v.  Gilbert,  94  U.  S.  757,  24  L.  ed.  170;  Mecha/n- 
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^  <&  T.  Bank  v.  OroWj  60  N.  Y.  85;  Grocera  Bank  v.  Penfidd^ 
7  Hun,  279;  Goodmcm  v.  Simondsy%l  U.  S.  20  How.  34:3, 15  L.  ed. 
458;  Bcmk  of  PitUbv/rgh  v.  Neal,  63  U.  S.  22  How.  96,  16  L.  ed. 
823;  Murray  v.  Lwrdner,  69  U.  S.  2  Wall.  110, 17  L.  ed.  857;  Bw^- 
ier  V.  EUia^  57  Me.  180;  Cummings  v.  Thompson^  18  Minn.  252; 
Fletcher  v.  Gvshee,  32  Me.  587;  Kellogg  v.  Curti%,  69  Me.  212; 
Magee  v.  Badger^  34  N.  Y.  247;  Belmont  Branch  Bcmk  v.  Zr6>^^, 
85  J^.  Y.  65;  Cropsey  v.  AveriU^  8  Neb.  157;  TTe^fe^vi.  Cottage 
Orgam,  Go.  v.  ^(?yfe,  10  Neb.  409;  Harger  v.  WorraU^  69  N .  Y. 
370;  DucTBon  v.  AUop^  27  Gratt.  248;  Tf%(?n  v.  Lazier^  11  Gratt. 
478;  EUicoU  v.  Martin,  6  Md.  509;  ^7ii^A^  v.  Pw^A,  4  Watts 
-&  S.  445;  Sloam,  v.  Z7nw?nr  Bkg.  Co.  67  Pa.  470;  Matthews  v. 
Poythressj  4  Ga.  287;  Jfi7/^  v.  Barber,  1  Mees.  &  W.  425;  Z<?t^ 
V.  Chifri^,  1  Bing.  K  C.  267;  /S/tiiVA  v.  5ra/«^,  16  Q.  B.  244; 
Cook  Y.  Hetma,  5  Wis.  107;  Greneaux  v.  Wheeler,  6  Tex.  515; 
Holema/n  v.  Hohson,  8  Humph.  127;  Davis  v.  Bartlett^  12  Oliio 
St.  537.  See,  contra,  Wetumpka  v.  T^<9^i^w^pia  Wharf  Co,  63  Ala. 
611. 

c.  Where  Instrument  is  Payable  to  Bearer. — It  has 
been  held  that  if  the  instrument  is  payable  to  bearer  there  is 
nothing  on  the  face  of  the  instrument  to  indicate  that  it  has  been 
transferred,  and  hence  proof  of  want  of  consideration  will  throw 
apon  the  holder  the  burden  of  proving  that  he  is  a  bona  fide  hold- 
■er.  BisseU  v.  Morgan,  11  Cush.  198.  It  would  seem  to  be 
almost  impossible  for  the  maker  to  show  want  of  consideration, 
without  pointing  out  the  additional  fact  that  the  instrument  was 
delivered  to  someone  other  than  the  present  holder.  Further- 
more the  reason  assigned  for  the  justification  of  this  exception  is 
as  applicable  when  there  is  as  when  there  is  not  consideration 
between  the  original  parties,  and  has  no  more  weight  in  the  one 
case  than  in  the  other. 

d.  The  Rule  in  Cases  of  Fraud. — When  fraud  or  illegal- 
ity is  proven  to  taint  the  original  tmnsaction,  the  diflSculty  of 
proving  that  the  holder  has  knowledge  of  the  same,  and  the 
usual  rapidity  of  transfer  of  such  instruments,  for  the  purpose  of 
realizing  something  out  of  the  transaction,  would  seem  to  justify 
the  shifting  of  the  burden  of  proof,  and  the  requirement  that  the 
holder  should  show  affirmatively  that  he  is  a  bona  fide  holder. 
Smith  V.  Sac  County,  78  U.  S.  11  Wall.  139,  20  L.  ed.  102; 
Marion  County  Comrs.  v.  Clark,  94  U.  S.  285,  24  L.  ed.  62; 
CoUi/ns  V.  Gilbert,  94  U.  S.  761,  24  L.  ed.  173;  Perrin  v.  Xoyes, 
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39  Me.  384;  CotUe  v.  Cleaves,  70  Me.  256;  Kellogg  v.  Curtis,  6^ 
Me.  212;  Roberts  v.  Lane,  64  Me.  108;  Fitch  v.  Jones,  32  Eng. 
L.  &  Eq.  134;  Smith  v.  Braine,  3  Eng.  L.  ife  Eq.  380,  16 
Q.  B.  244;  Cordey  v.  Winsor,  41  Mich.  253;  Sjperry  v.  Spavldr 
iiuj.  45  Cal.  544;  Sedington  v.  TFc^oefo,  45  Cal.  406;  Devlin  v. 
Clark,  31  Mo.  22;  HorUrn  v.  Bayne,  52  Mo.  531;  Johnson  v. 
McMurry,  72  Mo.  282;  J^t^Z^^r  v.  Hutchings,  10  Cal.  526;  Jfc- 
Clintick  V.  Cummins,  2  McLean,  98;  Vathir  v.  Za/i^,  6  Gratt^ 
246;  Hutchvnson  v.  Boggs,  28  Pa.  294;  Sloan  v.  Union  Bkg,  Co. 
67  Pa.  470;  Sistermans  v.  Filed,  9  Gray,  331;  Thompson  v.  ^rm- 
strong,  7  Ala.  256;  j5?^««  v.  Drinka/rd,  35  Ala.  434;  .ZeZZy  v. 
jPb/Y?,  4  Iowa,  140;  Harbison  v.  /S^^  Bamk,  28  Ind.  133;  MerchojUs 
cj&  P.  iVa^.  ^<3^i  V.  Masonic  Hall  Trustees,  62  Qu.  271;  Duerson 
V.  Alsop,  27  Gratt.  249;  ^oy^  v.  Mclver,  11  Ala.  822;  Perkins 
V.  Pz-ot^iJ,  47  N.  H.  387;  TToo^^Ai^  v.  Holmes,  10  Johns.  231;. 
McKesson  v.  Stanberry,  3  Ohio  St.  156;  J?i;^  v.  Featherstone,  3 
Hurlst.  &  jST.  284;  ^aiZ^y  v.  BidweU,  13  Mees.  &  W.  73;  Natim- 
al  Bank  of  North  America  v.  Kirby,  108  Mass.  497;  Emerson 
V.  Burns,  114  Mass.  348;  Maples  v.  Brovme,  48  Pa.  458. 

It  is  evident  from  the  most  cnrsory  examination  of  these 
authorities  that  the  principle  referred  to  is  absolutely  controlling. 
But  in  order  that  the  proof  of  fraud  may  shift  the  burden  of 
proof,  it  must  be  a  fraud  committed  upon  the  maker;  fraud 
against  the  payee  or  indorsee  is  insufficient.  Kinney  v.  Kruse, 
28  Wis.  183.     See  Atlas  Bank  v.  Boifle,  9  K.  I.  76. 

e.  In  Gases  of  Lost  or  Stolen  Instruments. — The  burden  of 
proof  is  also  shifted  to  the  holder,  when  it  is  shown  that  the 
instrument  has  been  stolen  or  lost.  Ufiion  NaL  Bank  v.  Barber, 
56  Iowa,  559^  Worcester  Courvty  Bank  v.  Dorchester  c6  M.  Banky 
10  Gush.  488;  MattJiews  v.  Poythress,  4  Ga.  287;  Merchants  d& 
P.  Nat  Bank  v.  Masonic  Hall  Trustees,  62  Ga.  271. 

The  holder,  in  the  case  of  fraud  or  illegality  being  proven, 
establishes  his  prima  facie  case  again,  by  showing  that  he  paid 
full  value  for  it  and  took  it  in  the  ordinary  course  of  business  and 
before  maturity.  He  is  not  required  to  prove  that  he  took  the 
paper  without  notice  of  the  fraud  or  illegality.  The  burden  of 
proving  notice  is  thrown  upon  the  defendant.  Although  there 
are  decisions  to  the  contrary  {T'dden  v.  Barnard,  43  Mich.  376, 
Marston,  e/.),  the  weight  of  authority  supports  the  doctrine  here 
laid  down.    Davis  v.  Bartlett,  12  Ohio  St.  541.     See  also,  to  the 
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-same  effect,  Kellogg  v.  Curtis^  69  Me.  214;  Harhinon  v.  State 
Bwrtk^  28  Ind.  133;  Battles  v.  Laicdensl-ager^  84  Pa.  446;  Tod  v. 
Wick,  36  Ohio  St.  390;  Johnson  v.  McMurry,  72  Mo.  282.  In 
WortendykeY.  JTe^Aa/i.,  9  Xeb.  229,  where  the  holder  paid  value,  it 
was  held  that  he  could  not  recover,  since  he  did  not  deny  having 
knowledge  of  the  illegality. 

§  85.  Bnrden  of  Proof  in  Matrimonial  Actions.— In  matri- 
monial actions  the  burden  of  proof  is  usually  with  the  plaintiff, 
though  there  are  exceptions  to  this  rule,  as  to  most  most 
others,  which  will  be  subsequently  considered.  A  suit  for 
divorce  is  a  proceeding  sui  generis.  While  it  may  partake  of  the 
nature  of  a  chancery  suit,  it  is  also  ecclesiastical,  and  is  therefore 
in  strictness  neither  a  civil  suit  nor  a  criminal  prosecution.  The 
rules  of  evidence  in  divorce  cases  are  therefore  not  well  defined. 
Not  only  are  all  causes  for  divorce  offenses  against  the  State, 
which  is  a  party  to  the  marriage,  and  many  of  them,  such  as 
adultery,  cruelty  (assault  and  battery),  crimes,  but  the  results  of 
a  divorce  are  far  reachmg,  in  that  they  affect  offspring  and  soci- 
ety at  large.  The  party  charged  with  a  matrimonial  offense  must 
be  presumed  innocent  until  proved  guilty;  the  burden  of  proof  is 
on  the  complainant  to  establish  his  case  by  a  preponderance  of 
proof,  and  even,  it  has  been  held,  beyond  a  reasonable  doubt, 
according  to  the  rule,  that  "if  the  commission  of  a  crime  is 
<lirectly  in  issue  in  any  proceeding,  civil  or  criminal,  it  must  be 
proved  beyond  a  reasonable  doubt."  The  proof  must  therefore 
in  all  cases  be  full,  clear  and  satisfactory,  and  the  graver  the 
offense  charged,  the  stricter  is  the  proof  required. 

§  86.  The  Scintilla  Doctrine  Considered.— Judges  are  no 

longer  required  to  submit  a  case  to  the  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the  burden  of 
proof,  unless  the  evidence  be  of  such  a  character  that  it  would 
warrant  the  jury  to  proceed  in  finding  a  verdict  in  favor  of  the 
party  introducing  such  evidence.  Ryder  v.  Wombwell,  L.  K.  4 
Exch.  39. 

Decided  cases  may  be  found,  where  it  is  held  that  if  there  is  a 
scintilla  of  evidence  in  support  of  a  case,  the  judge  is  bound  to 
leave  it  to  the  jury;  but  the  modern  decisions  have  established  a 
more  reasonable  rule,  to  wit:  that,  before  the  evidence  is  left  to 
the  jury,  there  is  or  may  be  in  every  case  a  preliminary  question 
for  Uie  judge,  not  whether  there  is  literally  no  evidence,  but  wheth- 
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er  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom  the  burden  of  proof 
is  imposed.  Improvement  <&  R.  Co.  v.  Mkmson,  81  U.  S.  14  Wall. 
448,  20  L.  ed,  872;  Pleasants  v.  Fant,  89  U.  S.  22  Wall.  120,  22 
L.  ed.  782;  Parks  v.  Boss,  52  U.  S.  11  How.  373,  13  L.  ed.  735; 
Merchants  Bank  v.  State  Bank^  77  U.  S.  10  Wall.  637,  19  L.  ed. 
1015;  Sickrrum  v.  Jones,  76  U.  S.  9  Wall  201,  19  L.  ed.  553. 

§  87.  Opening  the  Case;  Bights  of  the  Parties.— The  legal 
principle  is  now  well  established  that  the  burden  of  proof  is  cast 
upon  the  party  holding  the  affirmative  position,  and  by  this  is- 
meant  the  affirmative  in  substance,  not  the  affirmative  in  form. 
To  this  extent,  then,  the  law  of  evidence  imposes  an  obligation, 
in  that  it  casts  this  burden  of  proof  upon  the  affirmative,  but  as> 
compensatory  and  as  an  inseparable  accompaniment  of  this  burden^ 
is  the  advantage  of  opening  the  case. 

a.  Of  Great  Importance. — The  right  to  begin  is  a  matter  of 
great  importance  in  a  trial  by  jury,  as  the  party  who  beghis  has  a. 
right  to  make  the  closing  address  to  the  jury;  and  this  latter  right, 
when  exercised  by  a  skillful  advocate,  is  often  the  means  of  se- 
curing a  verdict  in  favor  of  the  party  holding  the  affirmative  of 
the  issue,  even  in  a  doubtful  cause,  and  notwithstanding  the  clear 
and  impartial  charge  of  the  judge.  LindsJ^ey  v.  Ewropea/n  Pe- 
troleum Co.  41  How.  Pr.  56;  ElwelZ  v.  Chainberlin,  31  N.  Y.  611^ 

It  generally  follows  that  the  party  entitled  to  commence  his- 
evidence  is  entitled  to  close,  and  under  our  present  system  of 
pleading  it  very  frequently  occurs  that  the  defendant  has  the  af- 
firmative, and  when  he  has  it  has  been  also  generally  admitted 
that  he  was  entitled  to  open  and  close  the  case  to  the  jury. 

b.  The  Present  and  the  Former  Rule. — Under  our  former 
system  of  practice,  if  the  defendant  did  not  plead  the  general  issue,, 
and  sought  to  avoid  it  by  some  affirmative  defense,  the  rule  and 
practice  of  the  courts  in  England  prevailed.  2  Dunlap,  Pr.  637;  1 
Paine  &  Duer,  522;  Gra.  Pr.  289.  That  loile  is  announced  in  an 
authoritative  and  able  work  on  the  practice  of  the  court  of  king's- 
bench,  where  the  author  observes:  ''It  has  been  laid  down  as  a. 
general  rule,  that  the  party  who  has  to  maintain  the  affirmative  of 
the  issue  must  begin  the  evidence.  Where  there  are  special  plead- 
ings, or  where  a  special  defense  is  not  intended  to  be  given  in 
evidence  under  the  general  issue,  it  may,  perhaps,  be  more  accu- 
rate to  say  that  the  party  who  has  added  the  simUiter  shall  begin. 
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If  both  parties,  however,  have  added  the  dmiliter  to  the  different 
sets  of  pleadings  in  the  same  cause,  then  the  plaintiff  shall  begin. 
When  a  special  defense  is  intended  to  be  given  in  evidence  under 
the  general  issue,  the  party  shall  begin  who  would  have  been 
entitled  to  do  so,  if  the  defense  had  been  specially  pleaded."  1 
Arch.  Pr.  169,  170. 

In  Jackson  v.  Heskethy  2  Stark.  N.  P.  518,  it  was  held,  that 
when  the  affirmative  of  an  issue  lay  upon  the  defendant  he  had 
the  right  to  begin.  Bayley,  e/".,  after  having  consulted  Wood,  ^., 
said  they  were  both  of  them  of  the  opinion  that  the  defendant 
was  entitled  to  begin.  In  the  case  of  Goodtitle  v.  Brahomhy  4 
T.  R.  497,  the  question  was  who  was  entitled  to  the  reply,  in 
an  action  of  ejectment,  when  the  lessor  of  the  plaintiff  claimed  as 
heir-at-law,  and  the  defendant  was  devisee,  and  the  court  decided 
(upon  a  trial  at  bar)  that  if  the  plaintiff  proved  his  pedigree  and 
stopped,  and  the  defendant  set  up  a  new  case,  wliich  the  plaintiff 
answered  by  evidence  which  ultimately,  went  to  the  jury,  the  de-^ 
fendant  should  have  the  general  reply,  and  Buller,  e/".,  said  he  had 
so  ruled  at  Winchester  in  1789.  The  general  rule  prevailing  in 
this  country  and  in  England  is  well  stated  in  Bouvier,  Inst.,  323, 
§  3043,  as  follows:  "That  the  party  who  alleges  the  affirmative 
of  any  proposition  or  issue  of  facts  should  prove  it,  because  a  neg- 
ative does  not  in  general  admit  of  the  simple  and  direct  proof  of 
which  the  affirmative  is  capable,  and  therefore  the  party  who  has 
to  maintain  or  prove  the  only  affirmatives  must  begin  the  evi- 
dence." See  also  the  case  of  Huntington  v.  Conkey^  33  Barb.  218, 
where,  in  the  opinion  of  Mr.  Justice  Smith,  the  authorities  are 
collected,  and  the  doctrine  clearly  stated.  In  that  case  the  action 
was  upon  a  promissory  note,  which  was  set  out  in  the  complaint. 
The  answer  admitted  the  making  of  the  note,  and  set  up  the  de-^ 
fense  of  usury.  The  plaintiff  in  that  case  was  entitled  to  a  verdict,, 
if  no  evidence  had  been  offered  on  the  trial;  and  the  judge  at  the 
circuit  held  that  the  counsel  for  the  plaintiff  had  the  right  to 
open  the  case  to  the  jury,  and  to  reply.  See  also  ElweU  v.  Cham- 
herlin,  31  N.  Y.  611. 

c.  Party  must  Exercise  His  Bight. — The  party  having  the 
right  to  begin  must  exercise  it;  and  on  failure  to  do  so  the  court 
may  compel  him  to  open  his  case  and  produce  his  evidence.  Slo/iir 
9on  V.  Engleharty  34  Barb.  198;  Brandford  v.  Freeman^  5  Exch. 
734;  Coxhead  v.  Huish,  7  Carr.  &  P.  63. 
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d.  The  Bale  in  Cases  of  Libel  and  Slander.— In  all  cases 
of  slander,  libel  and  other  actions  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unascei*tained  amount,  he  is  entitled 
to  begin,  although  the  affirmative  of  the  issue  may,  in  point 
of  form,  be  with  the  defendant.  Carter  v.  Jones^  6  Carr.  &  P. 
64;  Yowng  v.  Highland^  9  Gratt.  16;  Hecker  v.  Hopkins^  16  Abb. 
Pr.  301,  Twte;  LitUejohn  v.  Greeley^  13  Abb.  Pr.  41;  Fry  v.  Berv- 
nett^  28  N.  T.  324.  See  Rarnett  v.  Johnson^  9  Carr.  &  P.  206; 
Chapmwn  v.  Rawson^  8  Q.  B.  673. 

Whenever  the  plaintiff  has  anything  to  prove,  on  the  question 
of  damages,  or  otherwise,  he  has  the  right  to  begin.  Huntington. 
V.  Conkey,  33  Barb.  218;  Thurston  v.  Kennett,  22  N.  H.  151;  Bd- 
hnap  V.  Wendell^  21  N.  H.  175;  Comatock  v.  Hadlyme  Ecd.  8oc.  8 
Conn.  254;  Lexington  F.  L.  <&  M,  Ins,  Co.  v.  Paver ^  16  Ohio, 
324;  Bowm  v.  Spea/rs^  20  Ind.  146. 

e.  Where  Damages  are  Liquidated. — In  other  cases,  where 
the  damages  are  liquidated,  or  depend  upon  mere  calculation — ^as 
the  casting  of  interest — ^the  party  holding  the  affirmative  of  the 
issue  has  a  right  to  begin,  and  the  affirmative  in  such  cases  will 
be  with  the  party  against  whom  a  verdict  may  be  given,  provided 
no  evidence  were  given  at  the  trial.  Huntington  Y.Conksy^  »U' 
pra;  Elwell  v.  Chamherlin,  31  N.  T.  611;  Hoa>ie  v.  Crreen^  37 
How.  Pr.  97;  Geach  v.  IngaU^  14  Mees.  &  W.  95. 

f.  Object  of  the  Opening;  What  may  be  Stated. — The  object 
of  an  opening  is  to  state  briefly  the  nature  of  the  action,  the  sub- 
stance of  the  pleadings,  the  points  in  issue,  the  facts  and  the  sub- 
stance of  the  evidence  counsel  is  about  to  introduce,  Plaintiff's 
counsel,  in  opening,  may  also  state  the  nature  of  the  defense,  if  it 
appears  upon  the  record,  and  the  manner  in  which  he  proposes  to 
dispose  of  it.  Counsel  has  not  a  right  to  state  intended  evidence 
in  detail,  nor  to  read  documents  he  proposes  to  offer,  so  as  to  get 
matter  before  the  jury  without  opportunity  for  the  court  to  decide 
upon  its  admissibility.  But  he  may  state  the  material  facts  he 
relies  on,  and  in  so  doing  may  refer  to  documents  to  refresh  his 
memory.  It  is  a  matter  of  discretion  with  the  judge,  whether 
he  will  allow  the  pleadings  to  be  read  to  the  jury  except  so  far  as 
they  have  first  been  put  in  evidence.  If  they  contain  irrelevant 
allegations  raising  issues  improper  for  the  jury's  consideration  it  is 
proper  to  prohibit  them  from  being  read.  If  the  counsel's  open- 
ing discloses  a  fatal  objection  to  his  action  or  defense,  or  if  he 
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expressly  puts  his  case  solely  on  a  ground  untenable  in  point  of 
law,  the  court  may  refuse  to  hear  evidence  in  support  of  it,  and 
dismiss  the  complaint  and  direct  a  verdict.  To  justify  granting 
such  a  motion,  the  admission  must  be  one  which  is  necessarily 
fatal  to  the  case.  It  is  not  good  practice  to  grant  such  a  motion, 
unless  the  opening  has  been  taken  down  by  the  stenographer,  or 
the  statements  relied  on  are  noted  in  writing.  Abb.  Tr.  Br.  40; 
Colo.  Code  Proc.  418. 

When  the  defendant  claims  to  hold  the  affirmative,  and  to  have 
the  right  to  open  and  close,  he  is  called  upon  to  make  it  appear 
beyond  all  reasonable  doubt  that  he  has  admitted  the  essential 
facts  upon  which  the  plaintiff  bases  his  right  of  action,  and  he 
cannot  call  upon  the  court  to  make  a  critical  examination  of  the 
pleadings  to  determine  whether  he  is  entitled  to  the  privilege  or 
not.     Clajlin  v.  Baere^  28  Hun,  204. 

The  counsel  for  plaintiff  in  opening  may  also  state  the  nature 
of  the  defense  as  it  appears  upon  the  record,  but  further  than  this 
he  ought  not  to  go.  Ayrault  v.  Chamberlain^  33  Barb.  229; 
Ehjoell  V.  Chamiberlin^  31  Js\  Y.  611-614.  See  Morris  v.  Wads- 
^oHh,  17  Wend.  118. 

g.  Difficulty  of  Formulating  a  General  Rule. — No  precise 
rule  can  be  laid  down  as  to  the  extent  to  which  counsel  may  go  in 
opening  a  case  to  the  jury;  and  while  the  court  may  interfere  in 
the  interest  of  justice  to  restrain  undue  license  on  the  part  of  the 
counsel,  the  exercise  of  the  power  is  a  matter  of  discretion  which 
will  not  be  proper  subject  of  exception.  Walsh  v.  People^  88  N. 
Y.  458. 

h.  Undue  License  in  Opening  a  Case  or  in  Addressing  the 
Jury. — ^Under  all  systems  of  jurisprudence,  great  latitude  has 
been  accorded  counsel  in  addressing  the  jury,  provided  they 
restrain  all  remark  that  is  not  justified  by  the  evidence;  but  under 
the  liberalizing  tendencies  of  recent  years,  this  freedom  of  speech 
has  been  grossly  abused,  and  it  is  a  matter  of  daily  occurrence,  in 
almost  every  court  in  this  country,  to  hear  argument  and  criticism 
upon  the  alleged  merits  or  demerits  of  a  cause,  entirely  unwar- 
ranted by  the  evidence,  and  at  utter  variance  with  well-settled 
principles  of  procedure.  While  it  is  difficult  to  formulate  any 
rule  broad  enough  in  its  scope  and  nature  to  meet  the  require- 
ments of  every  case,  we  may  assume  that  any  statement  made  by 
counsel  in  addressing  the  jury  which  is  not  sustained  by  the  evi- 
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dence,  or  is  at  least  a  reasonable  implication  from  the  evidence,  i? 
reversible  error.  This  abuse  of  forensic  function  by  attorneys  has 
received  considerable  attention  from  the  judiciary  of  late  years, 
and  there  is  a  manifest  tendency  to  correct  this  abuse,  on  the 
part  of  the  appellate  courts,  by  summarily  ordering  a  new  triaL 

i  Free  Latitude  Allowed. — The  very  fullest  freedom  of 
speech  within  the  duty  of  his  profession  should  be  accorded  to 
counsel;  but  it  is  license,  not  freedom  of  speech,  to  travel  out  of 
the  record,  basing  his  argument  on  facts  not  appearing  and 
appealing  to  prejudices  irrelevant  to  the  case  and  outside  of  the 
proof.  If  counsel  persevere  in  arguing  upon  pertinent  facts  not 
before  the  jury,  or  appealing  to  prejudices  foreign  to  the  case  in 
evidence,  exception  may  be  taken  by  the  other  side,  which  may  be 
good  groimd  for  a  new  trial  or  a  reversal  Brown  v.  Svovnefordy 
44  Wis.  282. 

j.  A  Recent  Case  Considered. — When  counsel  are  permitted 
to  state  facts  in  argument,  and  to  comment  upon  them,  the  usage 
of  courts  regulating  trials  is  departed  from,  the  laws  of  evidence 
are  violated  and  the  full  benefit  of  trial  by  jury  is  denied.  It 
may  be  said  in  answer  to  these  views  that  the  statements  of  coun- 
sel are  not  evidence;  that  the  court  is  bound  so  to  instruct  tlie 
jury,  and  that  they  are  sworn  to  render  their  verdict  only  accord- 
ing to  evidence.  All  this  is  true,  yet  the  necessary  effect  is  to 
bring  the  statements  of  counsel  to  bear  upon  the  verdict  with 
more  or  less  force,  according  to  the  circumstances,  and  if  they  in 
the  slightest  degree  influence  the  finding,  the  law  is  violated  and 
the  purity  and  impartiality  of  the  trial  tarnished  and  weakened. 
If  not  evidence,  then  manifestly  the  jury  have  nothing  to  do  witk 
them,  and  the  advocate  has  no  right  to  make  them.  It  is  unrea^ 
sonable  to  beheve  the  jury  will  entirely  disregard  them;  they  may 
think  they  have  done  so,  and  still  be  led  involuntarily  to  shape 
their  verdict  under  their  influence.  That  influence  will  be  greater 
or  less,  according  to  the  character  of  the  counsel,  his  skill  and 
adroitness  in  argument,  and  the  force  and  naturalness  with  which 
he  is  able  to  connect  the  facts  he  states  with  the  evidence  and 
circumstances  of  the  case.  To  an  extent  not  definable,  yet  to  & 
dangerous  extent,  they  unavoidably  operate  as  evidence  which 
must  more  or  less  influence  the  minds  of  the  jury,  not  given  under 
oath,  without  cross-examination,  and  irrespective  of  all  those  pre- 
cautionary rules  by  which  competency  and  pertinency  are  tested. 
Tucker  V.  Henniker^  41  N.  H.  325, 
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k.  Instance  of  Improper  Opening. — An  instance  of  im- 
proper conduct  on  the  part  of  counsel  is  here  given  by  way  of 
illustration.  In  the  case  of  Chase  v.  Chicago^  20  111.  App.  274, 
which  wafi  an  action  brought  by  plaintiff  to  recover  damages  sus- 
tained by  her  stepping  into  a  hole  in  the  sidewalk,  in  the  City  of 
Chicago,  and  breaking  her  leg,  the  counsel  for  the  city,  iq  the 
course  of  his  argument,  stated  over  the  objection  of  Mr.  Gibbons^ 
the  plaintiff's  attorney,  that  in  the  position  occupied  by  him  as. 
city  attorney,  it  was  customary  for  him  to  try  cases  brought 
against  the  city,  some  of  which  were  meritorious,  and  others  based 
npon  fraud  and  perjury;  that  it  became  his  duty,  as  representative 
of  the  taxpayers  of  the  city,  to  characterize  this  as  one  of  the 
cases  which  had  not  a  shadow  of  merit,  a  case  based  upon  fraud 
and  perjury,  and  maintained  by  a  conspiracy  between  John  Gib- 
bons, plaintiff's  attorney,  and  Dr.  Angaer;  that  it  was  a  black- 
mailing scheme  to  extort  money  from  the  city;  that  he  hoped  the 
jury  would  remember,  after  tliey  had  retired  to  their  jury  room, 
that  Mrs.  Chase  was  very  little  interested  in  the  result;  that  the 
amount  of  verdict  which  they  would  give  her  would  be  divided 
into  three  equal  parts,  one  third  going  to  Mrs.  Chase,  one  third  to 
Dr.  Angaer  and  one  third  to  John  Gibbons;  that  he  hoped  the 
jury  would  not  permit  these  men,  who  came  from  Iowa — ^this 
Iowa  contingent — to  profit  by  such  a  conspiracy.  Thereupon  he 
turned  around  in  a  threateniag  and  boisterous  manner,  stood  in  front 
of  John  Gibbons,  where  he  was  sitting,  shook  his  fist  in  front  of 
his  face  and  halloed  at  the  top  of  his  voice,  repeating  the  question 
three  times:  "Why  didn't  you  put  Mr.  Chase  upon  the  witness 
stand,  John  Gibbons?"  and  answering,  "I  will  tell  you  why, 
because  you  knew  that  that  gray-haired  old  man  would  not  per- 
jure himself  for  you,  and  you  could  not  perpetrate  this  fraud  and 
conspiracy  with  his  assistance."  In  delivering  the  opinion  of  the 
court,  McAllister,  P.  e/],  said:  "  There  are  cogent  reasons  why 
appellate  courts  should  be  careful  and  critical  in  recognizing 
alleged  improper  statements  of  counsel  in  argument  as  affording 
ground  for  reversal.  But  every  case  must  depend  upon  its  own 
circumstances.  It  would  seem  consistent  with  the  ordinary  prin- 
ciples upon  which  justice  is  administered,  that  if  in  this  case  the 
statements  complained  of  were  material,  and  this  court  can  see, 
from  an  examination  of  the  evidence,  that  they  were  likely  to  and 
probably  did  wrongly  influence  and  mislead  the  jury  to  return  the 
verdict  against  the  plaintiff  to  her  manifest  prejudice,  this  court 
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should  redress  the  wrong  by  reversing  the  judgment.    We  think 
fiuch  is  the  case." 

1.  Farther  Illustrations  of  Impropriety;  Reprimand  by 
the  Court.— In  Brow  v.  State,  1  West.  Rep.  180,  103  Ind. 
133,  the  prosecuting  attorney  said  he  knew  personally  the  saloon- 
keeper in  this  case,  and  that  he  was  guilty  of  this  and  he  was 
sure  of  other  crimes.  This  was  held  to  be  sufficient  to  jus- 
tify a  reversal,  the  court  ha\dng  refused  to  instruct  the  jury  to 
disregard  improper  matter  outside  of  the  record.  In  People  v. 
Dame,  59  Mich.  550,  the  prosecuting  attorney  said  he  knew  that 
the  defendant  was  the  man  who  took  the  money,  and  this  was 
sufficient  ground  for  reversing  the  judgment.  In  Scripp%  v. 
ReiUy,  35  Mich.  371,  24  Am.  Rep.  575,  the  judge  at  the  trial 
permitted  counsel,  in  opening  the  case,  to  read,  against  objection, 
papers  not  admissible  in  evidence,  and  which  were  not  afterwards 
offered  in  evidence.  This  was  held  to  be  such  an  abuse  of  discre- 
tion as  to  require  the  granting  of  a  new  trial;  and  it  was  further 
held  that  the  error  was  not  cured  by  a  subsequent  instruction  to 
the  jury  to  disregard  said  papers.  In  Martin  v.  Orndorff,  22 
Iowa,  504,  the  counsel  were  pennitted  to  read  and  comment  upon 
testimony  taken  at  a  former  trial  between  the  same  parties;  and 
this  was  held  to  be  error  sufficient  to  call  for  a  reversal,  and  that 
the  error  was  not  cured  by  a  charge  to  the  jury  not  to  consider 
said  testimony.  In  Martin  v.  StatCj  63  Mlss.  505,  56  Am.  Rep. 
813,  the  prosecuting  attorney  said  to  the  jury:  "Martin,  the 
defendant,  is  a  man  of  bad,  dangerous  and  desperate  chai-acter; 
but  I  am  not  afraid  to  denounce  the  butcher  boy,  although  I  may, 
upon  returning  to  my  home,  find  it  in  ashes  over  the  heads  of  my 
defenseless  wife  and  children."  No  objection  was  made  to  this 
language  and  the  trial  court  did  not  interfere.  The  supreme 
court  held  that  it  was  the  duty  of  the  presiding  judge  to  interfere 
in  such  a  case,  of  his  own  motion,  and  granted  the  defendant  a 
new  trial.  In  Perkins  v.  Burley,  6  New  Eng.  Rep.  817,  64  N. 
H.  524,  counsel  for  the  prevailing  party,  in  his  closing  argument, 
said  to  the  jury,  that  if  they  knew  how  the  plaintiff  and  his  father 
and  brother  (who  were  witnesses  for  him)  were  regarded  in  the 
vicinity  in  which  they  lived,  he  would  be  willing  to  submit  the 
case  without  argument.  This  was  held  to  be  sufficient  ground 
for  setting  aside  the  verdict.  In  Baldwin  v.  Grand  Trunk  R. 
Co.,  64  N.  II.  27,  plaintiff's  counsel  told  the  jury  that  a  Texas  jury 
had  given  a  verdict  for  ten  thousand  dollars  in  a  similar  case  and 
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that  another  jury  had  given  a  verdict  for  eight  thousand  or  ten 
thousand  dollars  against  this  defendant  in  another  case.  This 
was  held  to  be  error,  and  not  to  have  been  cured  by  the  fact 
that  the  statement  was  made  in  an  altercation  begun  by  defend- 
ant's counsel.  In  Reich  v,  New  York^  12  Daly,  72,  plain- 
tiffs counsel  attempted  to  read  to  the  jury  a  reported  case;  but 
on  objection  being  made  he  closed  the  book,  and  stated  what  the 
case  held,  saying  that  that  case  was  on  "all  fours"  with  the 
case  on  trial.  The  court  declined  to  stop  him,  and  it  was  held 
error.  In  Hovse  v.  State^  9  Tex.  App.  567,  the  prosecuting  attor- 
ney, in  his  argument  to  the  jury,  told  them,  that  if  the  State  of 
Texas  had  an  assistant  attorney-general  worth  a  cent,  this  cause 
would  have  been  reversed  on  a  former  appeal;  and  if  there  should 
be  a  conviction  of  defendant  this  time,  he  would  see  that  a  cor- 
rect statement  of  facts  went  up,  on  the  next  appeal,  and  that  the 
court  of  appeals  would  affirm  the  verdict.  The  court  of  appeals 
severely  reprimanded  counsel,  and  reversed  the  judgment. 

§  88.  Personal  Abuse. — Undignified  and  uncaUed-for  personal 
abuse  by  counsel  in  argument,  of  the  accused,  or  of  witnesses,  or  of 
jurors,  calculated  to  inflame  the  passions  of  the  jury,  and  to 
materially  prejudice  the  accused  in  the  trial,  is  sufficient  to  call 
for  a  reversal  of  the  judgment.  Bessette  v.  State^  101  Ind.  85; 
Bedford  v.  Penny ^  58  Mich.  424;  State  v.  Williams^  65  N.  C. 
505;  State  v.  Smith,  75  N.  C.  306;  State  v.  Noland,  85  N.  C.  576; 
Ricks  V.  State,  19  Tex.  App.  308;  Stone  v.  SUte,  22  Tex.  App. 
185.  In  Bessette  v.  State,  101  Ind.  85,  the  prosecuting  attorney, 
in  addressing  the  jury,  said  of  the  defendant:  "  Luke  Bessette 
has  a  bad  looking  face;  I  ask  you  to  just  look  at  his  face; 
you  haye  a  right  to  look  at  his  face,  and  I  have  a  right  to 
ask  you  to  look  in  his  face,  and  as  prosecuting  attorney  I 
have  a  right  to  comment  upon  it;  if  his  face  does  not  show 
him  to  be  a  bad  man,  then  I  am  not  a  good  judge  of  the 
human  countenance."  In  the  course  of  his  argument  to  the 
jury  he  further  said:  "  The  defense  has  already  succeeded,  per- 
haps, in  making  a  young  man  on  the  jury  believe  that  this  is  a 
blackmailing  scheme.  I  think  I  know  who  he  is,  and  I  think  he 
has  become  greatly  impressed  with  the  theory."  The  supreme 
court  granted  the  prisoner  a  new  trial.  The  court,  after  severely 
criticising  the  conduct  of  the  prosecuting  attorney  in  referring  to 
the  personal  appearance  of  the  accused  as  he  had  done,  said: 
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^^  The  personal  allusion  made  to  the  probable  state  of  muid  of  one 
of  the  jurors  was  yet  more  reprehensible.  To  be  thus  singled  out 
from  his  fellow  jurors,  and  put  under  surveillance,  was  well  cal- 
culated to  impair  the  independence  of  mind  and  judgment  which 
it  was  the  right  and  duty  of  the  juror  to  maintain  until  convinced 
by  the  evidence  and  the  fair  and  legitimate  argument  of  counsel." 
In  State  v.  Williams^  65  X.  C.  505,  the  counsel  said:  "  Will  you 
give  a  verdict  upon  the  evidence  of  this  Pennsylvania  Yankee, 
this  rich  Square  grog-shop  keeper  ? "  In  State  v.  Smithy  75  X.  C. 
306,  the  language  employed  by  counsel  was  as  follows:  "  The 
bold,  brazen-faced  rascal  had  the  impudence  to  write  me  a  note 
yesterday,  begging  me  not  to  prosecute  him,  and  threatening  me 
that  if  I  did,  he  would  get  the  Legislature  to  impeach  me." 

a.  Extreme  Cases  Cited. — In  State  v.  Noland^  85  N.  C. 
576,  the  prosecuting  attorney  in  his  argument  declared  that  two 
of  the  jurors  in  the  case  had  gone  into  the  box  with  souls 
blackened  with  perjury  and  bribery.  He  also  walked  over  to  the 
jury  box  and  stepped  on  the  foot  of  one  of  the  jurors,  saying, 
after  he  had  done  so,  "  Beg  pardon,  I  wanted  to  wake  you  up." 
The  juror  was  not  asleep,  nor  did  he  appear  to  be  so.  The 
supreme  court  granted  a  new  trial  for  the  misconduct  of  the  coun- 
sel. In  Ricks  v.  State^  19  Tex.  App.  308,  the  district  attorney  in 
his  argument  to  the  jury  said:  "The  witnesses  against  the  defense 
have  sworn  lies  And  have  come  here  for  that  purpose.  I  will 
show  it  by  the  testimony.  They  know  that  they  have  sworn  lies, 
and  if  it  was  not  so  they  would  not  allow  me  to  say  it,  but  would 
make  miijce  meat  out  of  me  when  I  charge  them  with  having 
done  so."  Hurt,  e/.,  in  delivering  the  opinion  of  tlie  court  of 
appeals,  said:  "  We  deem  it  proper,  yea,  an  imperative  duty  on 
our  part,  to  sternly  and  empliatically  condemn  such  conduct. 
Such  bullying  and  defiant  conduct  was  highly  calculated  to  produce 
the  most  serious  results;  and  that,  too,  in  the  very  temple  of  jus- 
tice, a  place  in  which  the  highest  order  and  decorum  should  be 
preserved." 

b.  Restraining  Use  of  Degrading  Language. — ^Language 
calculated  to  humiliate  and  degrade  defendant  in  the  eyes  of  the 
jury  and  by-standers,  particularly  when  he  has  not  been  impeached, 
cannot  be  permitted  on  the  part  of  the  counsel,  and  where  it  is 
not  checked,  and  where  it  is  persisted  in  after  warning  from  the 
court,  it  will  be  ground  for  granting  a  new  trial.     Coble  v.  Coble^  79 
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:S.  C.  589,  28  Am.  Rep.  338;  ITatoh  v.  Siate,  8  Tex.  App.  416, 34 
Am.  Hep.  751.  In  Cobl^  v.  Coble^  supra^  the  plaintiff's  counsel  in 
his  closing  remarks  to  the  jury  said,  that  no  man  who  had  lived  in 
defendant's  neighborhood  conld  have  anything  but  a  bad  char- 
4icter;  that  defendant  had  polluted  everjthing  near  him,  or  that 
he  tonched;  that  he  was  like  the  upas  tree,  shedding  pestilence  all 
aronnd  him.  Bynum,  J,y  in  delivering  the  opinion  of  the  court, 
^d:  *^Such  an  assault  is  no  part  of  the  privilege  of  counsel,  and 
was  well  calculated  to  influence  the  verdict  of  the  jury.  The  de- 
fendant's counsel  interposed  his  objections  in  apt  time  and  upon 
the  instant,  but  they  met  with  no  response  from  the  court,  and 
:for  this  error  there  must  be  a  venire  de  ruyooP 

%  89.  In  Criminal  Cases  the  Bnle  is  That  the  Burden  of 
Proof  never  Shifts. — In  all  criminal  cases,  before  a  conviction 
•can  be  had,  the  jury  must  be  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  of  the  affirmative  of  the  issue  presented  in  the 
accusation,  that  the  defendant  is  guilty  in  the  manner  and  form 
as  charged  in  the  indictment.  Com.  v.  McKie^  1  Gray,  64;  Com, 
V.  York^  9  Met.  125;  Corth.  v.  WebBter^  5  Cush.  305;  Com,  v.  Eddy^ 
7  Gray,  584;  C(mh.  v.  WrigU,  Ben.  &  H.  L.  Or.  Cas.  299. 

a.  Distinction  between  Civil  and  Criminal  Cases  as  Regards 
^^nantnm  of  Evidence. — Text-writers  of  the  highest  authority 
dtate  that  there  is  a  distinction  between  civil  and  ciiminal  cases 
in  respect  to  the  degree  or  quam;twn  of  evidence  necessary  to  jus- 
tify the  jury  in  finding  their  verdict.  In  civil  cases  their  duty  is 
to  weigh  the  evidence  carefully,  and  to  find  for  the  party  in  whose 
favor  it  preponderates;  but  in  criminal  trials  the  party  accused  is 
entitled  to  the  legal  presumption  in  favor  of  innocence,  which,  in 
<ioubtful  cases,  is  always  sufficient  to  turn  the  scale  in  his  favor. 
3  Greenl.  Ev.  (8th  ed.)  §  29;  1  Taylor,  Ev.  (6th  ed.)  372.  Beyond 
question  the  general  rule  is  that  the  burden  of  proof  in  civil  cases 
lies  on  the  party  who  substantially  asserts  the  affirmative  of  the 
issue;  but  the  burden  may  shift  during  the  progress  of  the  trial. 
Possession  of  a  negotiable  instrument  payable  to  bearer  or  indorsed 
in  blank  is  prima  facie  evidence  that  the  holder  is  the  proper  owner 
and  lawful  possessor  of  the  same;  but  if  the  defendant  prove  that 
the  instrument  was  fraudulent  in  its  inception,  or  that  it  had  been 
lost  or  stolen  before  he  became  the  holder,  the  burden  of  proof  is 
changed  and  the  onus  is  cast  upon  the  plaintiff  to  prove  that  he 
gave  value  for  it  when  he  became  the  holder.  LilienthaVa  To- 
hacoo  V.  United  States,  97  U.  S.  237,  24  L.  ed.  901. 
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b.  Plaintiff  "Bests'*  after  ProTing  a  Prima  Facie  Case.— 

Examples  of  like  character,  almost  without  number,  might  be 
given;  but  it  is  unnecessary,  as  everyone  knows  that  the  plaintiff 
in  every  case  may  safely  rest  when  he  has  introduced  proof  to 
make  out  a  prima  facie  case.  Authorities  to  show  that  the  case 
before  the  court  is  a  civil  case  are  scarcely  necessary,  but  if  any 
be  needed  they  are  at  hand.  1  Bish.  Cr.  L.  (6th  ed.)  §  835; 
United  States  v.  TTiree  Tons  of  Coal^  6  Biss.  379;  Schmidt  v.  New 
York  U,  Mtut.  F.  Ins,  Co.  1  Gray,  533;  Knowles  v.  Scribner^  57 
Me.  497. 

§  90.  Party  Having  Affirmative  should  Open  and  Close 
Case;    This   Bale    Practically  without   Exception. — It   is 

a  cardinal  rule  of  evidence  that  the  party  having  the  affirmative 
of  the  issue  in  an  action  should  have  the  opportunity  to  make  the 
opening  and  closing  presentation  of  his  case  to  the  jury,  and  this 
is  deemed  a  substantial  right,  the  denial  of  which  is  error.  Lake 
Ontario  Nat.  Bcmh  v.  Judson^  122  N.  Y.  278. 

For  further  authorities  in  support  of  this  proposition,  see  Johrv- 
son  V.  Josephs^  75  Me.  545;  SUMvami  v.  Reardon^  5  Ark.  140;  Leete 
V.  Gresham  L.  Ins.  Soc.  7  Eng.  L.  <fe  Eq.  578;  Bert/rand  v.  Twif- 
lor^  32  Ark.  476;  DilU  v.  Lowell^  37  Ohio  St.  415;  Svmmons  v. 
Green^  35  Ohio  St.  104;  Thurston  v.  Kennett,  22  N.  H.  15;  Buz- 
zdl  V.  SndL.  25  N.  H.  474;  Consdyea  v.  Swif%  5  Cent.  Kep.  795,. 
103  N.  Y.  604;  ChurchiU  v.  Lee,  77  N.  C.  341;  1  Taylor,.  Ev.  §§ 
338,  339,  341;  Bailey,  Onus  Probandi,  607;  Best,  Right  to  Begin, 
87,  92-94;  Estee,  Pleadings  and  Forms,  400;  Patterson  v.  Gar- 
relly  60  Ind.  128;  Smith  v.  Nevlin,  89  111.  193;  Taylor  v. 
Beesey  44  Miss.  89;  Balmer  v.  Sunder,  11  Mo.  App.  454;  Hoxie  v. 
Green,  37  How.  Pr.  97;  Hale  v.  Bice,  124  Mass.  292;  Levison 
V.  Schwa/rtz,  22  Cal.  229;  Bhyam,  v.  Dunnigan,  76  Ind.  178;  Jone^ 
V.  Witter,  13  Mass.  304. 

From  a  combination  and  comparison  of  the  results  legitimately 
enforced  by  these  decisions  the  true  doctrines  and  correct  rule* 
relating  to  this  branch  of  the  law  of  evidence  may  be  ascertained 
and  collected,  in  such  a  manner  as  to  show  the  logical  development 
of  the  present  rule. 

§  91.  Proof  of  Negative  Pregnant. — Generally  speaking,  evi- 
dence in  support  of  a  denial,  which  is  in  the  form  of  a  negative  preg- 
nant, is  inadmissible.  This  occurs  in  all  instances  where  the  denial 
is  couched  in  the  precise  language  of  the  complaint  or  petition.    It 


THE   BURDEN   OF   PROOF.  137 

■ 

implies  in  legal  contemplation  that  the  alleged  facts  may  have  trans- 
pired on  some  other  day  or  under  difierent  circumstances.  Damson 
V.  Po  welly  16^  How.  Pr.  467;  Schaetzel  v.  Germantovm  JFa/irmersMuL 
Ins.  Co,  22  Wis.  412;  Salinger  v.  LusJc^  7  How.  Pr.  430;  Fr osier  v. 
WUliamSy  15  Minn.  294;  Harden  v.  Atchison  &  N.  JR.  Co.  4  Neb. 
521;  RoUlen  v.  Mrhy,  21  Wis.  149;  Cuthb&rt  v.  Appleton,  24  Wis. 
383;  Shearman  v.  New  York  Cent.  MiUs^  1  Abb.  Pr.  187;  Bald- 
win V.  United  States  TeLeg.  Co.  6  Abb.  Pr.  N.  S.  405;  Lamreace 
V.  Cahot,  9  Jones  &  S.  122;  Ndan  v.  SMly,  62  How.  Pr.  102; 
Bradbury  v.  Cronise^  46  Cal.  287;  Yoking  v.  Catlett^  6  Duer,  437; 
Crane  v.  Morse^  49  Wis.  368;  Hforris  v.  Olenn^  1  Idaho,  690;  Dole 
V.  Burleigh^  1  Dak.  227;  i)^a72,  v.  Leonard^  9  Minn.  190. 

Evidence  to  meet  the  averments  of  a  denial  in  the  form  of  a 
negative  pregnant  is  unnecessary.  The  court,  of  its  own  motion, 
should  direct  a  judgment  for  the  plaintiflE.  When  a  verified  com- 
plaint contained  many  distinct  allegations  conjunctively  stated, 
and  the  answer  consisted  of  denials  of  these  avennents,  in  ipsis 
verbis,  also  conjunctively  stated,  following  in  this  manner  the  ex- 
act language  of  the  entire  complaint,  the  court  ordered  a  judg- 
ment for  the  plaintiff  on  the  pleadings,  sajdng:  "This  mode  of 
answering  is  in  violation  of  the  principles  of  common-law  plead- 
ing, and  not  less  so  of  the  Statute  which  provides  that  the  defend- 
ant's answer  to  a  verified  complaint  shall  contain  a  specific  denial 
of  each  allegation  controverted,  or  a  denial  thereof  according  to 
the  defendant's  information  and  belief."  Fish  v.  Bedvngtonf  31 
Cal.  185,  194.  The  complaint  in  an  action  to  recover  possession 
of  chattels  alleged  that  "defendant  unlawfully  and  wrongfully 
seized  and  took  said  property,"  etc.  This  answer,  it  was  held,  ad- 
mitted the  taking.  Woodworth  v.  Knowlton,  22  Cal.  164.  See 
also  Feely  v.  Shirley,  43  Cal.  369;  Harris  v.  Shontz,  1  Mont.  212, 
216;  Toombs  v.  HorribxuMe,  1  Mont.  286.  It  is  the  settled  rule 
in  Calif  omia  that  conjunctive  denials,  in  the  very  language  of  con- 
junctive allegations,  raise  no  issues.  Blarnkm/in  v.  VaUejo,  15  Cal. 
638;  Kuhland  v.  Sedgwick,  17  Cal.  123;  Ca/ufidd  v.  Scmders,  17 
Cal.  669;  Landers  v.  BoUon^  26  CaL  393;  Busenivs  v.  Coffee^  14 
Cal.  91. 

§  92.  Citation  of  Recent  Authority  in  Support  of  the  Fore* 
going  Rules. — Where  a  fact  is  more  particularly  within  the 
knowledge  of  one  party  than  the  other,  the  burden  of  proving 
it  is  on  such  party.     W^er  v.  RothchUd,  15  Or.  385. 
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It  is  necessary  for  a  party  to  prove  the  substantive  facts  which 
he  is  required  afiinnatively  to  allege  in  his  pleadings.  Freema/n 
V.  Travelers  Ins.  Co.  4  New  Eng.  Kep.  621, 144  Mass.  672. 

In  condemnation  proceedings  the  burden  of  showing  the  neces- 
sity of  the  railroad  contemplated,  and  its  construction  over  the 
land  in  question,  is  on  the  company  petitioning.  Orand  Rwpids 
<Sk  I.  R.  Co.  V.  Weiden,  14  West.  Eep.  643,  70  Mich.  390. 

Where  the  Statute  of  Limitations  is  set  up  in  bar,  the  burden 
is  on  the  plaintiff.  Slocum  v.  BUey^  5  New  Eng.  Kep.  279, 145 
Mass.  370. 

Where  conditions  precedent  to  the  existence  of  an  agency  are 
imposed,  and  must  be  performed  before  a  delegated  authority 
goes  into  existence  at  all,  the  burden  rests  upon  the  party  claim- 
ing to  bind  the  principal  by  the  agent's  acts,  to  show  that  such 
conditions  have  been  fulfilled.  Authorities  cited  in  Pa/rker  v. 
Saratoga  Covnty,  9  Cent.  Eep.  276,  106  N.  Y.  392. 

Where  a  party  seeks  to  exclude  evidence  of  a  physician,  under 
N.  T.  Code,  sec.  834,  the  burden  is  upon  him  to  bring  that  case 
within  its  purview.  Authorities  cited  in  Peoj>le  v.  Schuyler,  8 
Cent.  Eep.  772,  106  N.  Y.  298. 

A  party  is  presumed  to  waive  a  right  when  his  acts  are  wholly 
inconsistent  with  the  assertion  and  exercise  of  the  right.  TJis 
Dictator,  30  Fed.  Eep.  637. 

The  burden  of  proof  remains  on  a  party  affirming  a  fact  in  sup- 
port of  his  case,  and  does  not  change  in  any  aspect  of  the  cause; 
while  the  weight  of  evidence  shifts  from  side  to  side  during  the 
progress  of  the  trial,  according  to  the  nature  and  strength  of  the 
proof  offered  in  support  or  denial  of  the  main  fact  to  be  established. 
ScoU  V.  Wood,  81  Cal.  398. 

In  an  action  for  libel  in  the  publication  of  an  article  charging 
the  commission  of  a  crime  it  is  generally  sufficient  to  prove  the 
publication,  and  it  not  necessary  to  prove  that  the  charges  con- 
tained in  the  article  were  false,  since  the  law  presumes  such 
charges  to  be  false,  and  casts  the  burden  of  proving  them  true  upon 
the  person  making  them.     Gra/^  v.  Dempsey,  75  Wis.  313. 

When  a  duty  incumbent  on  directors  of  a  company  has  not 
been  performed,  the  burden  of  proving  gross  negUgence  is  on 
those  who  allege  that  conclusion;  but  where  the  facts  establish 
_gross  negligence,  but  at  the  same  time  show  that  it  is  possible  or 
likely  that  a  satisfactory  explanation  ought  to  be  forthcoming,  the 
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burden  of  proof  is  shifted.     lie  Liverpool  Household  Stores  Asso. 
{Eng.  Ch.  Div.)  8  E.  R.  &  Corp.  L.  J.  22  T. 

CoUifiion  of  one  vessel  with  another  raises  a  prima  facie  infer- 
ence that  there  was  negligent  navigation  on  the  part  of  those  in 
charge.     The  JSritcmnia,  43  Fed.  Rep.  96. 

The  bnrden  of  proof  is  on  the  contestants  to  invalidate  a  spoliated 
wUl  which  has  been  admitted  to  probate.  Behreiis  v.  ±iehre7i8y 
47  Ohio  St.  323. 

The  burden  of  proof  is  upon  the  defendant  to  establish,  by  pre- 
ponderance of  the  evidence,  every  material  allegation  of  his  answer 
-concerning  a  counterclaim  set  up  by  him.  Clianipion  Mach,  Co. 
V.  Gorder  (Neb.)  46  N.  W.  Rep.  253. 

In  an  action  for  personal  injuries  sustained  by  plaintiff  while 
Tiding  as  a  passenger  on  a  hand-car  in  violation  of  the  company's 
rules,  the  burden  of  proof  is  on  plaintiff  to  show  by  a  preponder- 
ance of  evidence  that  at  the  time  of  the  injuries  the  servants  were 
acting  within  the  scope  of  authority  conferred  upon  them  by  the 
company.     Gulf,  C.  db  S.  F.  B.  Co.  v.  Da/wkins,  77  Tex.  228. 

If  the  facts  set  out  in  an  affidavit  for  attachment  are  denied  in 
A  motion  for  dissolution,  the  burden  of  proof  is  cast  upon  the 
plaintiff  to  make  them  good  by  other  affidavits  or  other  proof  in 
■addition  to  that  contained  in  his  affidavit  for  the  writ.  The 
^affirmative  is  upon  him.  Wymcm  v.  Wil?na7'th  (S.  Dak.)  46  If .  W. 
Eep.  190. 

A  vessel  by  whose  sheer  a  collision  is  caused  has  the  burden  of 
proving  that  it  was  inevitable.  T/ie  Sagua  v.  The  Grace,  42  ±  ed. 
Eep.  461. 

The  burden  of  proof  is  upon  the  carrier  to  show  that  a  loss  of 
freight  occurred  without  fault  on  its  part.  Southern,  Exp.  Co. 
V.  Seide,  67  Miss.  609. 

A  complainant  must  prove  all  material  allegations  in  h?^  bill 
which  are  neither  admitted  nor  denied  by  the  answer,  htos  v. 
RwadoVph,  133  111.  197. 

Where,  after  an  answer  pleading  the  Statute  of  Limitations,  the 
complaint  is  amended  by  alleging  that  suit  had  been  theretofore 
brought  and  dismissed,  plaintiff  assumes  the  burden  of  proving 
such  allegation.     Memphis  <b  Z.  M.  Co.  v.  Shoecraft,  53  Ark.  96. 

If  the  validity  of  a  deed  depends  on  an  act  in  pais,  the  party 
claiming  under  it  is  bound  to  prove  the  performance  of  the  act. 
Deputnm  v.  Toung,  134  U.  S.  241,  33  L.  ed.  923. 

The  burden  of  proving  that  one  to  whom  a  telegram  is  addressed 
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lives  within  tlie  limits  of  free  delivery  is  on  the  plaintiff  in  an 
action  for  non-delivery  of  a  message.  Western  U.  Teleg.  Co.  v^ 
Henderson^  89  Ala.  510. 

The  rule  that  the  burden  of  proof  is  npon  an  attaching  creditor 
to  show  the  invalidity  of  an  assignment  by  the  debtor  is  applicable 
whether  the  creditor  is  a  plaintiif  or  defendant.  Mack  v.  Damdr 
son  (Super.  Ct.  K  Y.)  30  N.  Y.  S.  E.  805. 

Where  parties  occupy  a  relation  of  trust  and  confidence,  such  as- 
that  of  a  parent  and  child,  and  the  circumstances  show  that  one 
has  reaped  an  undue  advantage  over  the  other,  or  if  it  appears- 
that  the  capacity  of  one  is  such  that  the  parties  did  not  deal  on 
terms  of  equality,  the  transaction  is  presumed  fraudulent  unless  it 
is  afiirmatively  established  that  the  stronger  party  practiced  no 
deception  and  used  no  undue  influence.  Toms  v.  Greenwood 
(Super.  Ct.  Buflf.)  30  N.  Y.  S.  R.  478. 

The  general  rule  that  the  burden  of  establishing  affirmatively 
freedom  from  contributory  negligence  is  upon  the  plaintiff  is  not 
to  be  relaxed  in  favor  of  one  who  was  being  carried  in  a  vehicle 
owned  and  driven  by  another  at  the  time  of  an  accident  which 
Occurred  at  a  railroad  crossing.  BrickeU  v.  New  York  Cent,  dr 
IL  R.  R.  Co.  (Ct.  App.)  30  N.  Y.  S.  R.  932. 

A  defendant  moving  for  a  change  of  venue  on  the  ground  that 
the  cause  of  action  arose  in  another  county  has  the  burden  of  prov- 
ing the  fact.     CJuise  v.  South  P.  C  R.  Co.  83  Cal.  468. 

Proof  must  be  so  clear  and  convincing  as  to  satisfy  every  reason- 
able mind,  in  order  to  establish  charges  of  corrupt,  fraudulent  and 
criminal  conduct  against  persons  deceased,  who  have  occupied 
positions  of  tnist,  and  whose  acts  have  been  authorized  and  con- 
firmed by  a  court  of  competent  jurisdiction,  Egwn,  v*  Grece,  79* 
Mich.  629. 

One  who  denies  the  authority  of  the  president  and  secretary  of 
a  corporation  to  execute  a  contract  which  is  regular  on  its  face  has- 
the  burden  of  proving  the  denial.  Sfveryncm  CerUer  Town  Co.  v. 
Swigart,  43  Kan.  292. 

A  party  alleging  undue  influence  must  prove  it  either  directly 
or  by  establishing  such  circumstances  as  will  warrant  a  presump- 
tion thereof.    Duinont  v.  Dutnord^  46  N.  J.  Eq.  223. 

A  defendant  who  pleads  contributory  negligence  as  a  defense 
assumes  the  burden  of  proving  it.  San  Antonio  <&  A.  P.  R.  Co.. 
V.  Bennett,  76  Tex.  151. 

'"^     burden  of  establishing  contributory  negligence  is  not  on 
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the  defendant,  where  plaintiff's  o^vn  testimony  also  inculpates 
himself.  North  JBirmingham  St.  JR.  Co.  v.  Calderwood,  89 
Ala.  247. 

A  carrier  has  the  burden  of  proving  that  goods  were  not  in 
good  condition  when  I'eceived  from  a  connecting  carrier.  Beard 
V.  lUinois  a  R.  Co.  7  L.  E.  A.  280,  79  Iowa,  518. 

The  maker  of  negotiable  paper  is  always  presumed,  in  the 
absence  of  evidence,  to  have  issued  it  clear  of  all  blemishes, 
erasures  and  alterations;  and  the  burden  of  showing  that  it  was 
defective  when  issued  is  upon  the  holder.  Ilesa^s  App.  134  Pa.  31. 

On  the  production  of  an  instrument,  if  it  appears  to  have  been 
altered,  it  is  incumbent  on  the  party  offering  it  in  evidence  to 
€xphin  its  appearance.     Rodriguez  v.  HayeSj  76  Tex.  225. 

The  burden  of  proof  is  on  the  party  alleging  that  promissory 
notes  were  accepted  as  payment.  Bradley  v.  Hai^wi^  43  Kan. 
314. 

The  burden  of  proving  the  law  of  another  State  rests  upon  the 
party  claiming  rights  under  it;  and  in  the  absence  of  such  proof 
the  trial  court  is  authorized  to  presume  that  the  same  rule  of  law 
which  obtains  there  obtains  in  the  other  State,  it  being  founded 
in  the  principles  of  the  common  law,  and  not  the  necessary  out- 
growth of  a  local  and  peculiar  statute.  Conrad  v.  Fisliery  8  L. 
E.  A.  147,  37  Mo.  App.  352. 

The  burden  of  proving  delivery  and  acceptance  of  goods  sold 
so  as  to  take  the  case  out  of  the  Statute  of  Frauds  rests  upon  the 
person  setting  up  the  contract.  Han^  Photographic  Supply 
Co.  v.  Fisher,  81  Mich.  136. 

A  person  alleging  usury  assumes  the  burden  of  proving  it  by 
a  preponderance  of  evidence.     Telford  v.  OarreU^  132  111.  550. 

A  railroad  company  has  the  burden  to  overcome  the  presump- 
tion of  negligence  which  arises  against  it  from  the  mere  fact  of  a 
coUision,  by  proof  that  the  accident  happened  notwithstanding 
the  highest  degree  of  care  and  prudence  on  its  part.  Louisville, 
N.  A.  i&  C.  R.  Co.  Y.  Faylor,  126  Ind.  126. 

Evidence  that  one  suing  a  railroad  company  for  injuries  to  his 
adjoining  lands,  from  fire  communicated  from  a  locomotive  right 
of  way,  was  at  the  time  of  the  burning  in  quiet  and  peaceable 
possession  of  all  the  lands  injured,  is  prima  facie  evidence  of  his 
title  as  against  the  company  not  asserting  title  thereto,  and  casts 
the  burden  upon  the  latter  to  show  that  some  other  person  was 
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the  owner.    Moore  v.  Chicago,  Jf.  <&  St.  F.  B.  Co.  (Wis.)  47  N". 
W.  Eep.  273. 

The  rule  that  when  a  note  is  shown  to  have  been  obtained  by 
fraud  it  devolves  upon  the  holder  to  show  that  he  is  a  good-faitii 
purchaser  should  prevail  in  all  cases  where  the  answers  show 
that  the  note  originated  in  fraud.  Huntington  First  Nat,  Ba/nh 
V.  Buhl,  122  Ind.  279. 

A  guardian  who  makes  an  informal  settlement  with,  and 
obtains  a  release  from,  his  ward,  assumes  the  burden  of  making  it: 
clearly  appear  that  he  fully  and  fairly  disclosed  the  condition  of 
the  ward's  estate,  and  that  he  paid  over  the  amount  found  due,.. 
either  in  monev  or  securities.     Line  v.  Lawder,  122  Ind.  648. 

A  party  charged  with  fraud  is  presumed  innocent  until  it  has 
been  shown  that  he  is  guilty.  Gaines  v.  White  (S.  Dak.)  47  N.. 
W.  Kep.  624. 

A  court  of  equity  will  not  presume  fraud,  but  it  must  be- 
proved,  or  facts  clearly  proved  from  which  fraud  can  be  legiti- 
mately inferred.   Bradfield  v.  Elyton  Lcmd  Co,  (Ala.)  8  So.  Kep.. 
838. 

The  burden  of  showing  the  negligence  of  defendant  pleaded  aa 
a  cause  of  action  rests  on  the  plaintiflE;  and  to  meet  a  case  proved 
by  plaintiff,  by  showing  contributory  negligence  on  his  part,  the 
burden  rests  upon  the  defendant.  Comer  v.  Consolidated  Coal 
(&  Min.  Co.  (W.  Va.)  12  S.  E.  Rep.  476. 

The  party  alleging  the  insanity  of  a  person  has  the  burden  of 
establishing  it  by  a  preponderance  of  proof.  Greene  v.  Phoenix 
Mut.  N.  Ins.  Co.  10  L.  R.  A.  676,  134  lU.  310. 

The  burden  of  proof  is  on  the  party  seeking  to  avoid  a  deed  on 
the  ground  of  infancy,  to  show  beyond  reasonable  doubt  that  the 
deed  was  made  at  a  time  when  she  was  under  the  disability  of 
infancy.     Amey  v.  Cockey  (Md.)  19  Wash.  L.  Kep.  163. 

As  a  rule  the  burden  of  proof  remains  where  the  issue  made 
by  the  pleadings  places  it,  although  the  weight  of  the  evidence 
on  one  side  may  have  a  controlling  effect,  unless  met  by  proof  of 
the  other  party.     Bhmt  v.  Barrett  (Ct.  App.)  36  N.  Y.  S.  K.  64. 

The  burden  of  proof  and  the  corresponding  right  to  open  and 
close  the  argument  in  a  proceeding  to  condemn  land  rest  on  the 
party  seeking  the  condemnation,  and  not  upon  the  owner  of  the 
land.  Ft  Worth  cfe  B.  G.  B.  Co.  v.  Cuh&r  (Tex.  App.)  14  S.  W. 
Rep.  1013. 

Where  it  is  necessary  to  sustain  an  issue  as  to  whether  a  party 
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has  due  license  to  perform  a  certaiii  act,  the  party  claiining  the 
license  and  the  right  to  act  nnder  it  must  sustain  his  license  by 
competent  proof.  State  v.  Lipscorrib^  52  Mo.  32;  Garland  v. 
Lane^  46  N.  H.  245;  St<Ue  v.  GroweU^  25  Me.  174;  United  States 
V.  Hayward^  2  Gall.  485;  Rex  v.  Turner^  5  Maule  &  S.  205; 
Bhick  V.  Ra^kham^  5  Moore,  P.  C.  305,  314;  Morton  v.  Cope- 
land^  16  C.  B.  517;  Smyth  v.  Jefferies^  9  Price,  257.  Contra^  Com, 
V.  Thurlow^  24  Pick.  374;  Kane  v.  Johnston^  9  Bosw.  154;  Sta^ 
V.  Evans  J  5  Jones,  L.  250;  Meham,  v.  State^  7  Wis.  670;  State  v. 
5t>«cA,  45  Mo.  429. 

The  burden  of  proof  is  on  a  married  woman  to  make  out  her 
right  to  property  purchased  in  her  name  by  her  husband,  when  it 
is  claimed  by  his  creditors.  Stephens  v.  FoUett^  43  Fed.  Rep.  842. 
Fraudulent  intent  in  taking  a  conveyance  or  incumbrance  from 
a  debtor  is  a  question  of  fact,  and  must  be  proved  to  have  actu- 
ally existed.     Bridges  v.  MUes^  152  Mass.  249. 

The  burden  of  proof  is  upon  him  who  alleges  an  alteration  in 
a  writing  after  its  execution,  but  it  shifts  from  him  to  the  adver- 
sary, if  the  writing,  when  produced,  appears  to  have  been  altered 
in  a  substantially  material  manner.  Harris  v.  Bank  of  Jackson- 
viOe,  22  Fla.  501, 1  Am.  St.  Rep.  201. 

The  burden  of  proof  is  upon  the  holder  of  a  negotiable  instru- 
ment to  show  that  an  alteration  therein  was  innocently  made* 
Groswdi  V.  Labree^  81  Me.  44,  10  Am.  St.  Rep.  238,  and  note^ 
239. 

The  burden  of  showing  the  invalidity  of  a  contract  rests  upon 
the  party  asserting  it.  Authorities  cited  in  Gramford  v.  HarloWy 
10  West.  Rep.  78,  92  Mo.  498. 

A  note  made  and  delivered  is  prima  facie  evidence  of  consider- 
ation. WhiMey  v.  Glary^  5  New  Eng.  Rep.  152,  145  Mass.  156;. 
Bray  v.  Comer ^  82  Ala.  183;  Lipsmeier  v.  Vehslage^  29  Fed.  Rep. 
175. 

The  burden  of  proving  a  purchase  in  good  faith  and  for  value 
devolves  upon  the  defendant,  after  it  is  established  that  notes  had 
surreptitiously  been  put  in  circulation.  Da/vis  Sewing  Ma^h.  Go, 
V.  Best,  7  Cent.  Rep.  63,  105  N.  Y.  59. 

The  burden  of  proving  the  indorsement  and  delivery  of  a  note 
by  the  maker,  who  is  also  the  first  indorser,  to  a  second  indorser, 
and  its  indorsement  and  delivery  by  the  latter  to  indorsee,  is  on 
the  indorsee,  in  an  action  by  him  against  the  maker.  Long 
Idamd  Bank  v.  Boynton,  7  Cent.  Rep.  738,  105  N.  Y.  656. 
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%  93.  Exacting  Nature  of  the  Rule  Requiring  tlie  Best  Eyi- 

denee. 

a.  Tlie  Rule  without  Practical  Modifications.— One  domi- 
nant law  of  evidence  that  is  without  relaxation  and  at  all  times  in 
10 


146  LAW    OF   EVIDENCE   IN   CIVIL   CASES. 

the  ascendency,  is  that  demanding  the  best  attainable  evidence  of 
which  the  case  is  susceptible.  Bench,  bar  and  commentator  are 
alike  agreed  upon  this  postulate,  and  it  is  enforced  with  ruthless 
precision,  both  in  this  country  and  in  England.  The  United 
States  Supreme  Court,  through  Mr,  Justice  Nelson,  delineates  the 
rule  with  admirable  lucidity.  In  a  case  that  is  still  quoted  with 
approbation,  and  as  a  pertinent  exposition  of  the  subject  under 
review,  an  excerpt  from  the  opinion  is  inserted: 

"One  of  the  general  rules  of  evidence,  of  universal  application, 
is  that  the  best  evidence  of  disputed  facts  must  be  produced  of 
which  the  nature  of  the  case  will  admit.  This  rule,  speaking 
technically  applies  only  to  the  distinction  between  primary  and 
secondary  evidence;  but  the  reason  assigned  for  the  application,, 
of  the  rule  in  a  technical  sense  is  equally  applicable,  and  is  fre- 
quently applied,  to  the  distinction  between  the  higher  and  inferior 
degree  of  proof,  speaking  in  a  more  general  and  enlarged  sense 
of  the  terms,  when  tendered  as  evidence  of  a  fact.  The  meaning 
of  the  rule  is,  not  that  courts  require  the  strongest  possible  as- 
surance of  the  matters  in  question;  but  that  no  evidence  shall  be 
admitted,  which,  from  the  nature  of  the  case,  supposes  still  greater 
evidence  behind  in  the  party's  possession  or  power;  because  the 
absence  of  the  primary  evidence  raises  a  presumption,  that,  if  pro- 
Juced,  it  would  give  a  complexion  to  the  case  at  least  unfavor- 
able, if  not  directly  adverse,  to  the  interest  of  the  party."  CUf- 
ion  V.  UniUd  States,  45  U.  S.  4  How.  242,  11  L.  ed.  957. 

On  prior  and  on  subsequent  occasions  the  same  court  has  an- 
nounced a  similar  principle,  and  we  may  safely  affirm  that  it  is  a 
cardinal  feature  of  evidentiary  law  as  administered  in  this  coun- 
try. No  evidence  shall  be  received,  which  presupposes  better 
e\ddence  in  the  party's  possession,  and  this  rule  may  be  regarded 
as  established  beyond  question.  Tayloe  v.  Riggs,  26  U.  S.  1 
Pet.  591,  7  L.  ed.  275;  Cooke  v.  Woodrow,  9  U.  S.  5  Cranch,  13,. 
3  L.  ed.  22;  Fresh  v.  Gilson,  41  U,  S.  16  Pet.  327,  10  L.  ed.  9S2; 
DeLan-e  v.  Ifoore,  55  U.  S.  14  How.  253, 14  L.  ed.  409;  McPhavl 
V.  Lapdey,  87  U.  S.  20  Wall.  264,  22  L.  ed.  344. 

The  rule  that  the  best  evidence  must  be  produced  which  the 
nature  of  the  case  admits,  means  not  that  the  courts  require  the 
strongest  possible  assurance,  but  that  no  evidence  shall  be  ad- 
mitted  which  presupposes  greater  evidence  in  the  party's  favor*  \ 

United  States  v.  Beyhum,  31  U.  S.  6  Pet.  352,  8  L.  ed.  424.  ' 
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b.  Reason  of  the  Rule. — The  reason  of  the  rule  that  secondary 
or  inferior  evidence  shall  not  be  substituted  for  any  evidence  of  a 
higher  nature  which  the  case  admits  of,  is  that  tlie  attempt  to  sub- 
stitute the  inferior  for  the  higher  implies  that  the  higher  would 
give  a  different  aspect  to  the  case  of  the  party  introducing  tho 
lesser.  United  States  v.  Wood,  39  U.  S.  14  Pet.  430,  10  L.  ed. 
527;  Tayloe  v.  Riggs,  26  U.  S.  1  Pet.  591,  7  L.  ed.  275;  Clifton 
V.  United  States,  45  U.  S.  4  How.  242,  11  L.  ed.  957;  DeLane  v. 
Moore,  55  U.  S.  14  How.  253,  14  L.  ed.  409. 

The  principle  established  in  the  federal  court  has  been  adopted 
with  substantial  unanimity  throughout  the  state  jurisdictions,  as 
the  following  tabulation  of  authority  will  abundantly  disclose. 

The  law  only  requires  the  highest  proof  of  which  the  case  is 
susceptible.  What  would  amount  to  sufficient  proof  in  one  case, 
might  be  deemed  insufficient  in  another.  Chicago,  B,  cfe  Q,  R, 
Co.  V.  Gregory,  58  111.  272;  Booth  v.  Cook,  20  111.  129. 

Under  this  rule,  it  is  not  necessary  to  give  the  strongest  pos- 
sible assurance  of  a  fact.  Thus,  to  prove  the  plaintiff's  demand 
satisfied,  the  defendant  may  prove  the  fact  of  payment,  or  the 
plaintiff's  admission  to  that  effect,  though  it  should  appear  that 
the  plaintiff  had  signed  a  receipt  and  it  may  be  said  that  the  re- 
ceipt would  be  more  satisfactory  proof.  SouthwicJc  v.  Hay  den,  7 
Cow.  334. 

A  written  proposition  accepted  with  a  parol  modification  is  the 
best  evidence  of  so  much  of  the  resulting  contract  as  the  writing 
contains^  and  it  must  be  produced  or  its  absence  accounted  for. 
Ohio  S.  R,  Co.  V.  Morey,  7  L.  R.  A.  701, 47  Ohio  St.  207;  Domestic 
S.  Mach.  Co.  V.  Anderson,  23  Minn.  57. 

c.  Further  Illustration  of  the  Rule. — Analogous  reasoning 
will  require  the  rejection  of  parol  evidence  where  the  best  evi- 
dence attainable  is,  for  instance,  a  letter,  statement  or  document, 
and  its  non-production  is  not  accounted  for,  and  no  foundation  is 
laid  for  the  introduction  of  secondary  evidence.  Mugge  v. 
Adams,  76  Tex.  448. 

d.  Where  Primary  Evidence  has  been  Lost  or  Destroyed. 
— ^Where  the  best  or  primary  evidence  has  been  lost  or  destroyed, 
much  latitude  is  allowed  in  the  admission  of  parol  evidence  to 
supply  the  omission,  and  although  such  latitude  may  have  been 
carried  to  its  extreme  limits,  a  new  trial  will  not  be  granted  where 
the  finding  was  substantially  right  upon  the  evidence,  McCuL- 
laugh  V.  Davis,  6  West.  Rep.  579,  108  Ind.  292. 
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The  best  evidence  of  which  the  nature  of  the  question  admits 
may  be  received,  but  not  always  the  best  evidence-  of  which  the 
exigencies  of  the  particular  case  admit;  and  the  inability  of  the 
party  through  accident  or  misfortune  to  adduce  legal  evidence 
does  not  authorize  the  admission  of  illegal  evidence.  Comer  v. 
Hart,  79  Ala.  389. 

In  an  action  seeking  to  establish  a  partnership  between  the 
parties,  evidence  of  a  bookkeeper  to  the  eflEect  that  there  is  no 
entry  in  the  books  of  the  alleged  firm  indicating  that  plaintiff  was 
a  partner  was  held  inadmissible  as  being  the  mere  opinion  of  the 
bookkeeper,  the  books  themselves  being  the  best  evidence.  McCaU 
V.  Moschcowitz,  10  N.  Y.  Civ.  Proc.  Rep.  107-127. 

e.  The  Cardinal  Consideration  Stated. — The  accurate  and 
thorough  presentation  of  the  facts  is  essential  to  the  due  admin- 
istration of  justice.  This  cardinal  consideration  is  doubtless  re- 
sponsible for  the  singular  unanimity  that  pervades  all  jurisdictions 
regarding  the  enforcement  of  the  evidentiary  rule,  which  declares: 
"The  best  evidence  of  which  the  case  is  susceptible  must  be  pro- 
duced." Morton  v.  White,  16  Me.  53;  Putnam  v.  GoodaU^  31  N. 
H.  419;  Greeley  v.  Quimbyy  22  N.  H.  335;  WeiU  v.  Jaxikson  Iron 
Mfg,  Go.  48  N.  H.  491;  Com.  v.  Kiniaon,  4  Mass.  646;  Bassett  v. 
Marshall,  9  Mass.  312;  Holliday  v.  Harvey,  39  Tex.  670.  And 
so  when  a  document  is  voluntarily  destroyed  by  the  party.  See 
Cotton  V.  Campbell,  3  Tex.  493;  Bovee  v.  McLean,  24  Wis.  225; 
Teegarden  v.  Caledonia,  50  Wis.  292;  Leiois  v.  Hudmon,  56  Ala. 
186;  Isabella  v.  Pecot,  2  La.  Ann.  387;  Hall  v.  AcUeii,  9  La.  Ann. 
219;  Pe^idery  v.  New  Orlea/ns  Cres.  Mat,  Ins,  Co.  21  La.  Ann.  410; 
Ritchie  V.  Kvnney,  46  Mo.  298;  Chicago  v.  McGraw,  75  111.  566; 
Girnbel  v.  Hufford,  46  Ind.  126;  State  v.  Howe,  64  Ind.  18;  MoAon 
V.  Fractional  School  Dist.  No.  1,  34  Mich.  228;  Conner  v.  Con- 
verse,  9  Iowa,  554;  Steele  v.  Etheridge,  15  Minn.  501;  Bemis  v. 
Bech&r,  1  Kan.  226;  Dwyer  v.  Dunbar,  72  U.  S.  5  Wall.  318,  18 
L.  ed.  489;  Comstock  v.  Camley,  4  Blatchf.  58;  Bouoicault  v. 
Fox,  5  Blatchf.  87;  Fitzgerald  v.  Adarns,  9  Ga.  471;  Cloud  v. 
Patterson,  1  Stew.  (Ala.)  394;  State  v.  Thompson,  79  Iowa,  703. 
So  proof  of  the  loss  of  a  telegram  is  a  prerequisite  to  the  admis- 
sion of  secondary  evidence  of  its  contents.  American,  U.  Teleg. 
Co.  V.  Daugktry,  89  Ala.  191. 

The  rule  requiring  the  production  of  the  best  evidence 
of  which  the  case  in  its  nature  is  susceptible  is  adopted  for  the 
prevention  of  fraud,  and  is  essential  to  the  administration  of  jus- 
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tice.    Anglo-American  Pack,  cfe  P.  Co.  v.  Cannon^  31  Fed.  Rep. 
313. 

The  law  does  not  presume  or  require  impossibilities;  it  only 
demands  and  requires  the  best  proof  under  the  circumstances  of 
each  case.    St.  Zouis^  K.  <&  A.  R.  Co.  v.  Chapnum^  38  Kan.  307. 

A  certified  copy  of  a  sheriffs  deed  is  primary  evidence  and  is 
admissible  without  accounting  for  the  original.  Hammond  v. 
Gordon,  11  West.  Rep.  904,  93  Mo.  223. 

An  exception  to  the  rule  regarding  best  and  secondary  evi- 
dence is  that  the  official  character  of  an  alleged  public  officer 
need  not  be  proved  by  his  commission,  or  by  other  written  evi- 
dence of  his  right  to  act  as  such,  except  in  an  issue  directly 
between  the  officer  and  the  public.  Woodson  v.  State^  24  Tex. 
App.  153. 

The  fact  of  an  agency  cannot  be  proved  by  parol  while  the 
written  evidence  of  it  exists.  Authorities  cited  in  DeBarU  v. 
Campoy  y  Pardo  (Pa.)  7  Cent.  Rep.  642,  643. 

A  written  telegraph  message  delivered  to  the  receiver  thereof 
is  the  primary  and  best  evidence  of  its  contents,  as  between  the 
sender  and  receiver,  when  there  is  no  proof  of  mistake  and  the 
sender  has  taken  the  initiative,  making  the  telegraph  company 
his  ^ent  for  the  transmission.  AnliexLHer-Busch  Brew.  Aaao.  v. 
Hutmacher^  4  L.  R.  A.  575,  29  111.  App.  316. 

f.  Rule  does  not  Require  the  Greatest  Amount  of  Evi- 
dence.— The  rule  under  consideration  does  not  demand  the 
greatest  amount  of  evidence  which  can  possibly  be  given  of  any 
fact;  but  its  design  is  to  prevent  the  introduction  of  any  which, 
from  the  nature  of  the  case,  supposes  that  better  evidence  is  in 
the  possession  of  the  party.  It  is  adopted  for  the  prevention  of 
fraud;  for  when  better  evidence  is  withheld,  it  is  only  fair  to  pre- 
sume that  the  party  has  some  sinister  motives  for  not  producing 
it,  and  that,  if  oflEered,  his  design  would  l)e  frustrated.  Best,  Ch. 
«/,  in  Strother  v.  Barr^  5  Bing.  151;  Holroyd, «/.,  in  Brewster  v. 
Sewell^  3  Barn.  &  Aid.  302;  Jervis,  Ch.  «/.,  in  Twyman  v. 
KnowUs,  13  C.  B.  224;  Clifton  v.  United  States,  45  U.  S.  4  How. 
247,  248,  11  L.  ed.  959,  960,  Nelson,  J.  Tliis  rule  becomes 
essential  to  the  pure  administration  of  justice.  In  requiring  the 
production  of  the  best  evidence  applicable  to  each  particular  fact, 
it  is  meant  that  no  evidence  shall  be  received  which  is  merely 
substitutionary  in  its  nature,  so  long  as  the  original  evidence  is 
attainable.     1  Phil.  Ev.  418;  1  Story,  Ev.  500;  Glassf.  Ev.  266- 
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278;  Tayloe  v.  Riggs,  26  U.  S.  1  Pet.  591,  596,  7  L.  ed.  275,  277; 
United  States  v.  Reyburn,  31  U.  S.  6  Pet.  352,  367,  8  L.  ed.  424, 
430;  Minor  v.  TiUotscm,  32  U.  S.  7  Pet.  100,  101,  8  L.  ed.  622. 
A  further  incumbrance  of  the  text,  by  additional  citation  is 
quite  unnecessary.  The  rule  is  emphasized  in  so  many  ways  and 
is  sustained  by  such  eminent  authority  that  it  may  well  be 
regarded  as  one  of  the  few  postulates  of  the  law  to  which  bench, 
bar  and  commentator  yield  explicit  assent.  Crane  v.  Andrews^ 
6  Colo.  353;  Greeley  v.  Quimhj^  22  N.  H.  335;  Morton  v.  White^ 
16  Me.  53;  Cotton  v.  Ca/tnpbell^  3  Tex.  493;  Sloam,  Saw  MM  dk 
Z.  Co.  V.  GuttshaU^  3  Colo.  8;  Neioaom  v.  Jackson^  26  Gra.  241; 
HoiU  V.  Movlton,  21  N.  H.  586;  The  Queen's  Case,  2  Brod.  &  B. 
287;   Union  Bank  v.  Ellis,  3  La.  Ann.  188. 

g.  Modifications  of  the  Rule. — The  universality  of  the  rule 
requiring  the  best  evidence  is  doubtless  the  prime  reason  for  the 
exceptions  we  find  under  it.  It  would  be  impossible  to  formu- 
late a  universal  rule  unyielding  and  Rhadamanthine  to  which  the 
emergencies  of  actual  trial  had  not  demonstrated  the  necessity  of 
an  exception.  The  one  under  review  is  peculiarly  susceptible  to 
this  theory,  and  has  five  well  recognized  exceptions. 

1.  Public  Character  of  Officers. — ^A  public  officer  in  the  con- 
tinuous and  notorious  discharge  of  his  duty  is  presumed  to  be  in 
the  due  exercise  of  his  delegated  functions.  The  presumption 
arises  from  the  exercise  of  his  official  duty  that  his  election  or 
appointment  is  valid.  Public  convenience  requires  a  relaxation 
of  the  rule,  and  official  character  is  assumed — official  acts  are  rec- 
ognized and  sanctioned  without  requiring  in  all  instances  a  cer- 
tificate of  their  appointment  or  election,  although  this  would  be 
the  best  evidence  of  the  fact.*  United  States  v.  Reyhurn,  31  U. 
S.  6  Pet.  352,  8  L.  ed.  424;  FoioUv  v.  Behee,  9  Mass.  231;  WU^^ox 
V.  Smith,  5  Wend.  231. 

2.  Public  Records  or  Registers.— Great  embarassment  is 
avoided  by  the  rule  which  allows  an  exception  to  the  best  evi- 
dence, in  so  far  as  public  records  or  registers  are  concerned.  It 
is  in  general  sufficient  to  produce  an  exemplified  or  examined 
copy  and  for  an  exhaustive  review  of  the  authorities  on  this 
point.  Bee  post,  Chap.  YII.,  title  Public  Documents  ami  Judicial 
Records,  §§  126  and  140. 

3.  Transcripts  from  Justices'  Dockets.— By  statutory  pro- 
vision in  the  various  States  of  the  Union  tiie  docket  book  of  a 
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justice  of  the  peace  is  not  absolutely  required  in  evidence, 
although,  of  course,  it  would  constitute  the  best  evidence  obtain- 
able. Public  convenience  requires  a  less  stringent  rule,  and  these 
various  statutes  provide  that  a  transcript  of  such  document  duly 
certified  by  him  is  evidence  before  him  of  any  matter  requbed  by 
law  to  be  entered  by  him  therein.  Further,  the  statutes  usually 
allow  a  transcript  from  the  docket  book  of  a  justice  of  the  peace, 
when  properly  authenticated,  as  competent  evidence  wherever 
required,  and,  indeed,  any  question  before  a  justice  may,  in  case 
of  his  death  or  absetice,  be  proved  by  the  original  minutes 
ingrossed  by  him,  pureuant  to  law,  in  his  docket  book.  If.  Y.  Code 
Civ.  Proc.  §  978;  111.  Rev.  Stat.  490,  §  17;  Colo.  Rev.  Stat.  chap. 
SO,  §  2;  Colo.  Stat.  1883,  chap.  36,  §  2;  Cal.  Code,  Civ.  Proc. 
§§  19,  20,  et  seq. 

4.  Where  Primary  Evidence  is  in  the  Hands  of  Adverse 
Party. — ^Where  the  primary  evidence  is  in  the  hands  of  an 
adverse  party  and  notice  to  produce  has  been  duly  served  upon 
him,  of  which  notice  no  attention  is  paid,  secondary  evidence  of 
its  contents  is  admissible,  and  the  rule  regarding  the  production 
of  the  best  evidence  is  relaxed  or  disregarded.  This  subject  is 
accorded  an  extended  treatment  in  Section  96,  j>0Jit.  It  should 
be  remembered  in  this  connection,  however,  when  it  is  shown 
that  a  paper  is  lost,  without  the  fault  of  the  party  losing  it,  he 
may  give  parol  evidence  of  its  contents.  Head  v.  Brookman,  3 
T.  R.  151;  New  York  Car  OH  Co.  v.  Bichmond,  6  Bosw.  213. 

The  mere  fact  that  a  party  has  voluntarily  destroyed  a  paper 
will  not  preclude  him  from  giving  secondary  e^ddence  of  its  con- 
tents if  the  circumstances  of  its  destruction  are  consistent  with  an 
honest  purpose  {Budolph  v.  Za^ie,  57  Ind.  115);  but  before  he  can 
offer  secondary  evidence  of  its  contents  he  must  repel  every  infer- 
ence of  fraudulent  design  in  its  destruction.  Blake  v.  jFaah,  44 
HI.  302;  ''The  Count  Joan  ties''  v.  Be?meti,  5  Allen,  169.  See 
Bagley  v.  McMickle,  9  Cal.  430. 

Even  where  an  instrument  is  notoriously  without  the  State, 
there  must  still  be  preliminary  proof  of  reasonal)le  effort  to  pro- 
duce it  before  parol  evidence  of  its  contents  is  allowed.  Sliaw  v. 
Mason,  10  Kan.  183;  Carl<ind  v.  Cunningham,  37  Pa.  228;  Wood 
V.  CuUen,  13  Minn.  394. 

Parol  evidence  may  be  given  of  the  contents  of  a  letter,  after  it 
is  proved  to  be  in  the  hands  of  the  defendant,  and  that  he  has 
refused  to  produce  it,  after  the  service  of  a  proper  notice  on  him 
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for  that  purpose.  Sheldon  v.  Woody  2  Boew.  269.  So  when  a 
paper  was  made  out  in  duplicate,  and  it  is  shown  that  one  of  the 
originals  is  lost,  and  the  other  is  in  the  possession  of  a  party  on 
trial  for  an  offense,  a  copy  of  the  paper  may  be  given  in  evidence, 
as  there  is  no  power  in  the  court  to  compel  the  accused  to  pro- 
duce the  paper  as  evidence  against  himself.  State  v.  Gumee^  14: 
Kan.  111. 

The  service  of  a  notice  on  a  party  requiring  him  to  produce  a 
paper  does  not  compel  him  to  produce  it,  like  the  service  of  a 
subpoena  duces  tecum;  the  only  effect  of  the  notice  is  to  permit 
the  introduction  of  parol  evidence  as  to  the  contents  of  the  paper 
in  cases  in  which  due  notice  has  been  given  to  produce  it,  and  a 
refusal  to  do  so.    JEdmonstone  v.  Hartshorn^  19  N.  Y.  9. 

5.  Written  Stipulations  or  Agreements  between  Parties. 

— Lastly,  as  an  exception  to  the  rule  requiring  the  best  evidence,, 
the  authorities  hold,  that  when  the  written  stipulations  or  agree 
ments  between  the  parties  are  collateral  to  the  question  in  issue,, 
they  need  not  be  produced  ( Wahdsh  db  E.  Canal  Trustees  v^ 
Heinhart,  22  Ind.  463);  as,  where  a  payment  of  money  is  proved 
by  oral  evidence,  although  a  written  receipt  was  taken  at  the  time^ 
and  an  oral  demand  of  goods  may  be  proved,  although  a  written 
demand  was  made  at  the  same  time.  Wolf  v.  Foster,  13  Kan. 
116;  Shields  v.  Stark,  14  Ga.  429. 

On  this  principle  the  payment  of  contracts  and  of  judgments 
docketed  may  be  proved  by  oral  testimony,  although  there  may  be 
authentic  record  evidence  of  the  fact.  Keene  v.  Meade,  28  U.  S. 
3  Pet.  7,  7  L.  ed.  583;  Planters'  <&  Jf.  Bank  v,  Borland,  5  Ala. 
531;  Kingshiiry  v.  Moses,  45  N.  H.  222;  Page  v.  JEinstein,  7 
Jones,  L.  147. 

Such  evidence  is  admissible  to  establish  the  fact  of  payment^ 
but  not  to  show  that  a  receipt  was  given,  or  that  an  indorsement 
of  the  amount  was  made  upon  a  note  or  upon  an  execution. 
French  v.  Frazier,  7  J.  J.  Marsh.  425.  So  the  payment  of  taxes^ 
may  be  shown  by  parol,  and  the  production  of  the  record  is  not 
necessary.  Davis  v.  Hare,  32  Ark.  386;  Dennett  v.  Crocker,  & 
Me.  239;  Adams  v.  Beale,  19  Iowa,  61. 

§  94.  Blending  of  the  Subject  witli  Secondary  Evidence. — 

Sir  James  Stephen  in  a  more  ambitious  attempt  at  tabulation 
indicates  nine  exceptions.  Without  further  reference  to  these  in 
this  connection,  it  might  be  stated  that  as  this  subject  naturally 
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merges  into  the  succeeding  one  of  secondary  evidence,  it  is  con- 
sidered appropriate  to  reserve  further  discussion  of  these  subdivi- 
sions. 

§  95.  What  Party  must  Show  in  order  to  Introduce  Sec- 
ondary Evidence* — An  nndeviating  rule  that  is  enforced  with  the 
utmost  rigidity  is  one  that  requii'es  the  party  offering  secondary 
evidence  to  sustain  a  contention  or  an  averment,  to  satisfactorily 
account  for  the  non-production  of  the  primary  or  best  evidence. 
This  rule  has  received  recent  and  emphatic  vindication  from 
Ch.  J.  Bleckley,  of  the  Georgia  Supreme  Court.  We  excerpt 
from  the  opinion,  the  opening  sentence  of  which  is  unique:  "  The 
record  is  such  a  medley  and  mass  of  stuff  that  it  is  impossible  to 
tell  in  any  reasonable  time  how  many  errors  are  covered  up  in  it. 
*  *  *  It  was  not  error  to  admit  parol  evidence  of  the  content* 
of  the  alleged  bond  for  titles  from  Vanzant  to  Strickland,  the  bond 
being  relied  upon  in  the  absti^act  of  title,  and  its  non-production 
not  being  sufficiently  accounted  for.  If  it  was  in  existence  and 
accessible  to  the  party  wanting  to  use  it,  it  should  have  been  pro- 
duced. If  it  was  lost  or  destroyed,  the  fact  of  its  loss  or  destruc- 
tion should  have  been  proved  as  a  necessary  preliminary  to  proving 
its  contents  by  other  evidence."  Georgia  Pac  R.  Co,  v.  Strich- 
lamd,  80  Ga.  776,  12  Am.  St.  Rep.  282. 

a.  Due  Diligence  Required  in  order  to  Command  Best 
Evidence.— rDue  diligence  is  in  all  instances  required  in  order 
that  the  court  may  command  in  the  elucidation  of  the  controversy 
the  best  avenues  of  evidence  that  the  case  admits.  Hence,  second- 
ary evidence  of  the  contents  of  a  written  instrument  is  inadmissi- 
ble, in  the  absence  of  proper  diligence  to  secure  the  original.  Low 
V.  Tandy,  70  Tex.  746. 

The  Illinois  Supreme  Court  disincumbers  itself  from  all  embar- 
rassment on  this  subject  by  endorsing  the  well-settled  rule.  In  all 
instances  a  sufficient  foundation  by  way  of  preliminary  proceed- 
ings must  be  made  before  the  introduction  of  secondary  evidence* 
Berdel  v.  Egan,  125  111.  298. 

When  the  recitals  of  a  document  become  material,  under  the 
aspect  of  the  case  as  presented  by  the  pleadings,  secondary  evi- 
dence of  the  contents  of  that  document  cannot  be  admitted,  until 
a  sufficient  predicate  has  been  laid.  TrammeU  v.  Hvdmon^  86 
Ala.  472. 

b.  Foundation  Must  be  Satisfactory. — The  universality  of  the 
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rale  requiring  the  best  evidence  has  already  been  discussed,  and,  as 
we  have  shown,  no  principle  of  the  law  of  evidence  has  been  more 
thoroughly  embedded  in  the  juridical  mind,  than  this  well-recog- 
nized and  salutary  rule.  But  it  frequently  occurs,  in  the  actual 
experience  of  all  litigation,  that  best  or  primary  evidence  is  not 
attainable;  that  the  parties  who  are  for  tlie  time  being  the  reposi- 
tories of  definite  knowledge  respecting  a  controverted  fact  are 
beyond  the  jurisdiction  and  influence  of  the  court,  or  are  equally 
unavailing  for  the  purposes  of  a  deposition.  Obviously,  in  view 
of  such  emergencies,  resort  must  be  had  to  other  methods  of 
eliciting  the  truth,  and  hence,  from  a  very  early  period,  courts 
have  adjusted  evidentiary  regulations  in  order  to  better  meet  the 
-evasive  character  of  direct  testimony,  and  prevent  a  substantial  fail- 
ure of  justice. 

c.  Negative  Definition  of  This  Term. — A  negative  definition 
of  secondary  evidence  is:  All  evidence  falling  short  of  the  best 
or  primary  evidence. 

Secondary  evidence  means,  according  to  Sir  James  Stephen, — 

I.  Examined  copies,  exemplifications,  oflice  copies  and  certified 
copies; 

II.  Other  copies  made  from  the  original  and  proved  to  be 
correct; 

III.  Counterparts  of  documents  as  against  the  parties  who  did 
not  execute  them; 

IV.  Oral  accounts  of  the  contents  of  a  document  given  by  some 
person  who  has  himself  seen  it.     Dig.  Ev.  §  70. 

The  cases  which  most  frequently  call  for  the  application  of  the 
rule  now  under  consideration  are  those  which  relate  to  the  substi- 
tution of  oral  for  written  evidence;  and  they  may  be  arranged  in 
three  classes,  including  in  the  first  class  those  instruments  which 
the  law  requires  should  be  in  writing;  in  the  second  those  con- 
tracts which  the  parties  have  put  in  writing;  and  in  the  third  all 
other  writings,  the  existence  of  which  is  disputed,  and  which  are 
material  to  the  issue,     Greenl.  Ev.  §  85. 

The  precise  imjjort  of  this  rule  regarding  secondary  evidence  is 
best  apprehended  by  a  careful  consideration  of  tlie  principles 
which  underlie  its  application  in  actual  practice.  Until  it  is  shown 
that  the  production  of  primary  evidence  is  out  of  the  party's  pow- 
«r,  no  other  proof  of  the  fact  is  generally  admitted.  All  evidence 
falling  short  of  this  in  its  degree  is  termed  secondary.  The  ques- 
tion whether  evidence  is  primary  or  secondary  has  reference  to 
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the  nature  of  the  case  m  the  abstract,  and  not  to  the  peculiar  eir- 
<$amstances  under  which  the  party,  in  the  particular  cause  on  trial, 
may  be  placed.  It  is  a  distinction  of  law,  and  not  of  fact,  refer- 
ring only  to  the  quality,  and  not  to  the  strength  of  the  proof. 
Evidence,  which  carries  on  its  face  no  indication  that  better  re- 
mains behind,  is  not  secondary  but  primary.  Taylor,  Ev.  §  494. 
Primary  evidence  is  the  best  evidence,  or  that  kind  of  evidence 
which  affords  the  greatest  possible  certainty  of  the  fact  in  ques- 
tion.    Haines'  Treatise  (12th  ed.  1887)  647. 

d.  Secondary  Evidence  must  be  the  Best  Attainable. — The 

principle  established  by  the  United  States  Supreme  Court,  as  to 
«econdary  evidence,  is  that  it  must  be  the  best  the  party  has  it  in 
liis  power  to  produce,  and  the  rule  is  to  be  so  applied  as  to  promote 
the  ends  of  justice  and  guard  against  fraud,  surprise  and  imposi- 
tion. Eenner  v.  Bank  of  Columbia^  22  IT.  S.  9  Wheat.  597,  6 
L.  ed.  170;  1  Greenl.  Ev.  §  84  and  7wte,  This  court  has  not  yet 
gone  the  length  of  the  English  adjudications,  which  hold,  without 
-qualification,  that  there  are  no  degrees  in  secondary  evidence. 
Doe  V.  Ross,  7  Mees.  &  W.  106;  mish  v.  Williams,  87  U.  S.  20 
Wall,  226,  22  L.  ed.  254. 

e.  The  Rule  Allowed  is  One  of  Policy  and  Convenience. — 

The  admission  of  secondary  e^ddence  in  modern  practice  and  un- 
•der  the  fostering  protection  of  the  courts  is  regarded  as  a  rule  of 
policy,  but  grounded  upon  a  reasonable  suspicion  that  the  substi- 
tution of  inferior  for  better  evidence  arises  from  sinister  motives, 
:and  an  apprehension  that  the  best  evidence,  if  produced,  would 
Alter  the  case  to  the  prejudice  of  the  party.  This  rule  relates  not 
to  the  measure  and  quantity  of  evidence,  but  to  its  quality  when 
<»ompared  with  some  other  evidence  of  superior  degree.  Bouv.  law 
Diet.  Title,  Evidence,  The  present  rule  is  satisfied  by  the  produc- 
tion of  the  best  attainable  evidence.  In  requiring  the  best  evidence 
^ppUcable  to  each  particular  fact,  it  means  that  no  evidence  of  a 
nature  merely  substitutionary  shall  be  received  where  the  primary 
-evidence  is  producible.  By  substitutionary  evidence  is  meant  sucli 
evidence  as  implies  the  existence  of  primary  or  more  original  in- 
formation.    3  Wait,  Law  and  Pr.  (5th  ed.  1888)  441. 

f.  Extended  Statement  of  the  English  Rule. — The  general 
rales  regulating  the  introduction  of  secondary  evidence  are  ad- 
ministered with  reasonable  uniformity  throughout  the  various  ju- 
risdictions.    The  basic  princij^les  of  all  these  rules  are  found  in 
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the  early  English  decisions  and  the  substance  of  juridical  comment 
upon  the  topic  has  found  its  best  expression  from  Mr,  Justice 
Stephen,  in  his  well  known  Digest.  While  the  rule  there  form- 
ulated  is  primarily  adjusted  to  the  textual  requirements  of  the 
English  statutory  laws  regulating  the  subject,  still  the  wide  accep- 
tation of  the  principle  it  emphasizes  commends  it  to  the  attention 
of  the  bench  and  bar  without  regard  to  locality  and  is  our  warrant 
for  its  reproduction  in  this  connection,  as  imparting  additional 
value  to  this  review.  The  language  of  the  sections  in  question,  i& 
as  follows; 

"Secondary  evidence  may  be  given  of  the  contents  of  a  docu- 
ment in  the  following  cases: 

'■(a)  When  the  original  is  shown  or  appears  to  be  in  the  posses- 
sion or  power  of  the  adverse  party,  and  when,  after  the  notice 
mentioned  in  article  72,  he  does  not  produce  it. 

'\ij  When  the  original  is  shown  or  appears  to  be  in  the  posses- 
sion or  power  of  a  stranger  not  legally  bound  to  produce  it,  and 
who  refuses  to  produce  it  after  being  served  with  a8vh^iuiduce» 
tecum,  or  after  having  admitted  that  it  is  in  court; 

"(cj  When  the  original  has  been  destroyed  or  lost,  and  proper 
seaixih  has  been  made  for  it; 

"(d)  Wlien  the  original  is  of  such  a  nature  as  not  to  he  easily 
movable,  or  is  in  a  country  from  which  it  is  not  permitted  to  be 
removed; 

"(ej  When  the  original  is  a  public  document; 

"if  I  When  the  party  has  been  deprived  of  the  original  by 
fraud,  so  tJiat  it  cannot  be  procured; 

"(f/)  When  the  original  is  a  document  for  the  proof  of  which 
special  provision  is  made  by  any  Act  of  Parliament,  or  any  law 
in  furi.-c-  Ici-  the  time  being;  or 

'\/i)  W'lieu  the  originals  consist  of  numerous  documents  which 
cannot  ci.iiveniently  be  examined  in  court,  and  the  fact  to  be 
proved  is  the  general  result  of  the  whole  collection;  provided  that 
that  result  is  capable  of  being  ascertained  by  calculation. 

"Subject  ta  the  provisions  hereinafter  contained,  any  secondar^- 
cvidi'ii:!!-  •>{  a  document  is  admissible. 

"Ill  ciL-e  (A)  evidence  may  be  given  as  to  the  general  result  of 
tbL'  ili'i-ium-nts  by  any  person  who  has  examined  them,  and  who- 
is  skilled  ill  the  examination  of  such  documents. 

■~~  ■'6*1  ii  ms  as  to  the  existence  of  facts  rendering  secondary  evi- 
f  tiie  contents  of  documents  admissible  are  to  be  decided 
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by  the  judge,  unless  in  deciding  such  a  question  the  judge  would 
in  eilect  decide  the  matter  in  issue."    Dig.  Ev.  art.  71. 

Ln  a  recent  edition  of  Stephen's  Digest  by  Chase  in  a  note  ap- 
pended to  the  article  above,  quoted  it  appears  as  the  English  doc- 
trine that  there  are  no  degrees  in  secondary  evidence,  and  a  party 
may  introduce  any  form  thereof  {e,  g.y  parol  testimony  instead  of 
A  copy),  if  the  original  cannot  be  had.     Some  American  States 
adopt  the  same  doctrine  {Goodrich  v.  Weston^  102  Mass.  362;  Eshw 
V.  MitcheUy  26  Mich.  600;Carpe?iter  v.  Dame,  10  Ind.  125);  but  gen- 
erally in  this  country  a  party  must  produce  the  best  form  of  sec- 
ondary evidence  that  is  or  appears  to  be   procurable   by  him. 
iVa^A  V.  Williams,  87  U.  S.  20  Wall.  226,  22  L.  ed.  254;  Redding- 
tcn  V.  GUmcm,  1  Bosw.  235;  Niskayuna  Overseers  of  Poor  v.  Al- 
hany  Overseers  of  Poor,  2  Cow.  537;  Steveyison  v.  Hoy,  43  Pa.  191; 
Illinois  Land  ik  L,  Co.  v.  Bonner,  75  111.  315;  Harvey  v.  Thorjye, 
28  Ala.  250;  Higgins  v.  Reed,  8  Iowa,  298;  Nason  v.  Jordamj,  62 
Me.  480.    But  see,  as  to  JS^ew  York,  Van  Dyne  v.  Thayre,  19 
Wend.  166. 

g.  Scope  of  the  Rule. — All  that  is  contended  for  the  present 
rule  is  that  the  parties  litigant  be  required  to  produce  the  best 
attainable  evidence..  All  of  the  complexities  that  infest  the  law 
of  evidence,  have  been  devised  with  greater  or  less  sagacity  by 
the  best  judicial  acumen  of  the  time,  with  a  view  to  elicit  the 
merits  and  equities  surrounding  a  legal  dispute.  The  rules  of 
the  entire  science  are  absolutely  abortive  if  this  result  is  not  at- 
tained. Conspicuously  is  reproach  brought  upon  the  science  of 
the  law  when  it  requires  and  exacts  the  use  of  methods  incompat- 
ible with  reason,  and  in  many  instances  entirely  unattainable. 
This  view  is  epitomized  in  the  familiar  maxim  "the  law  does  not 
require  a  vain  thing."  Secondary  evidence  then,  may  be  regarded 
s&  a  necessity  imposed  upon  all  parties  in  court,  by  the  mere  force 
of  the  limitations  nature  has  placed  upon  human  activities.  It 
may  be  resorted  to  as  we  have  seen,  in  all  instances,  where  the 
primary  evidence  is  beyond  control,  or  where  in  some  instances 
public  convenience  exacts  it. 

h.  Frequent  Application  of  the  Rule. — One  familiar  and  hn- 
portant  application  of  the  doctrine  arises  from  those  cases  in  which 
secondary  evidence  is  given  of  the  contents  of  a  document.  These 
cases  arise  in  instances  referred  to  by  Mr,  Justice  Stephen  in  art. 
71  of  his  Digest. 
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i.  The  Rule  as  Stated  by  the  United  States  Supreme 
Conrt. — The  rule  governing  this  topic  has  been  recently  stated 
by  the  Supreme  Court  of  the  United  States  in  the  following  lan- 
guage: "  The  general  rule  of  evidence  is,  if  a  party  intend  to  use 
a  deed  or  any  other  instrument  in  evidence,  he  ought  to  produce 
the  original  if  he  has  it  in  hiB  possession;  or,  if  the  original  is  lost 
or  destroyed,  secondary  evidence,  which  is  the  best  the  nature  of 
the  case  allows,  will  in  that  case  be  admitted.  The  party,  after 
proving  any  of  these  circumstances  to  account  for  the  absence  of 
the  original,  may  read  a  counterpart;  or,  if  there  is  no  counter- 
part, an  examined  copy;  or,  if  there  should  not  be  an  examined 
copy,  he  may  give  parol  evidence  of  its  contents."  Stebbi/ns  v^ 
Duncan,  108  U.  S.  32,  27  L.  ed.  641.  Mr.  Justice  Woods,  in 
the  course  of  the  above  opinion,  cites  with  approval  the  case  of 
Biggs  v.  Tayloe,  22  U.  S.  9  Wheat.  486,  6  L.  ed.  141.  The  atti- 
tude of  the  United  States  Supreme  Court  has  been  one  of  consist- 
ent indulgence  to  the  views  above  expressed. 

j.  Rule  where  Primary  Eyidenee  is  Lost. — If  the  original 
paper  be  lost  or  destroyed,  secondary  evidence  of  its  contents  will 
be  admitted.  Sebree  v.  Dorr,  22  U.  S.  9  Wheat.  558,  6  L.  ed. 
160;  Jiiggs  v.  Tayloe,  22  U.  S.  9  Wheat.  483, 6  L.  ed.  140;  DeZcme 
V.  Moore,  55  U.  S.  14  How.  253,  14  L.  ed.  409;  United  States  v. 
Doebler,  Baldw.  519. 

So  where  the  paper  is  in  possession  of  the  opposite  party,  if 
notice  to  produce  be  given,  and  it  be  not  produced  at  the  trial,, 
inferior  evidence  of  its  contents  may  be  given.  Bos  v.  Steele,  3^ 
Wash.  C.  C.  381;  Harison  v.  EustoAie,  43  U.  S.  2  How.  653,  11  L. 
ed.  416;  United  States  v.  Winx^hester,  2  McLean,  135. 

The  contents  of  a  written  instrument  cannot  be  proved  by 
parol,  unless  the  originals  have  been  lost  or  destroyed,  or  their 
non-production  is  in  some  way  accounted  for.  Wilson  v.  Yoicng, 
2  Cranch,  C.  C.  33;  United  States  v.  Zynn,  2  Cranch,  C.  C.  309;. 
Hutchiiismi  V.  Peyton,  2  Cranch,  C.  C.  365;  Patriotic  BamJc  v. 
Coote,  3  Cranch,  C.  C.  169;  Ilaldemnan  v.  Ilalderman,  Hempst 
559;  United  States  v.  Wary,  1  Cranch,  C.  C.  312;  United  States 
V.  Long,  1  Cranch,  C.  C.  373;  United  States  v.  ChenavUy  2 
Cranch,  C.  C.  70;  Ransdale  v.  Grove,  4  McLean,  282. 

The  rule  applies  to  criminal  as  well  as  civil  suits.  United  Stales 
V.  Peybimi,  31  U.  S.  6  Pet.  352,  4  L.  ed.  824;  United  States  v. 
Carrico,  2  Cranch,  C.  C.  110;  United  States  v.  Wvnchester^  % 
McLean,  135. 
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The  party  oflfering  secondary  evidence  must  show  that  he  has 
in  good  faith  exhausted,  in  a  reasonable  degree,  all  the  sources  of 
information  and  means  of  discovery  which  the  nature  of  the  case 
would  naturally  suggest,  and  which  were  accessible  to  him.. 
Simpson  v.  DaU,  70  U.  S.  3  Wall.  460,  18  L.  ed.  265. 

As  to  the  degree  of  search  necessary,  see  Hotchkisa  y.  Mosher^ 
48  K  Y.  478;  Simpson  v.  BaU,  70  U.  S.  3  Wall.  460,  18  L.  ed.. 
265;  DeLane  v.  Mom^e,  55  U.  S.  14  How.  253,  14  L.  ed.  409; 
Minor  v.  Tillotson,  32  U.  S.  7  Pet.  99,  8  L.  ed.  621;  RepiMii 
F.  Ins.  Co.  V.  Weide,  81  U.  S.  14  Wall.  375,  20  L.  ed.  894. 

The  rigor  with  which  this  distinguished  court  has  maintained 
the  principles  applicable  to  secondary  evidence  has  naturally  dif- 
fused itself  throughout  subordinate  jurisdictions,  and  the  decisions 
of  the  various  state  tribunals  imply  a  cordial  acquiescence  in  both 
the  force  and  efficacy  of  the  doctrine  as  above  outlined.  Thus, 
the  Supreme  Court  of  Georgia  has  held,  in  a  very  recent  case 
(1888),  that  secondary  evidence  is  not  admissible  until  non-pro- 
duction of  the  primary  evidence  has  been  sufficiently  accomited 
for.     Georgia  Pac.  Ji.  Co.  v.  Strickland,  80  Ga.  776. 

k.  Degree  of  Diligence  Necessary  to  be  Shown  in  Elfort  to 
Produce  Primary  Evidence. — Secondary  evidence  of  the  con-^ 
tents  of  a  written  instrument  is  inadmissible  in  the  absence  of 
proper  diligence  to  secure  the  original.  Zow  v.  Tandy,  70  Tex.. 
746.  When  the  terms  of  a  written  instrument  are  material  in 
one  of  the  suspects  presented  by  the  pleadings,  though  immaterial 
in  other  aspects,  secondary  evidence  of  its  contents  cannot  be 
admitted  until  a  sufficient  predicate  has  been  laid.  Trammell  v^ 
Hudmon,  86  Ala.  472.  But  see  Nye  v.  GrihUe,  70  Tex.  458. 
It  is  error  to  admit  a  record  copy  of  a  deed,  when  the  deed  itself 
is  in  possession  or  under  control  of  him  who  seeks  to  admit  the 
record  thereof.  West  v.  Cameron,  39  Kan.  736.  Sufficient 
foundation,  by  way  of  preliminary  proceedings,  must  be  made 
before  the  introduction  of  secondary  evidence  of  the  contents  of 
a  deed.    Berdd  v.  Egan,  125  111.  298. 

§  96.  Preliminaries  Necessary  for  the  Introduction  of 
Secondary  Proof. — A  party  wishing  to  avail  himself  of  second- 
ary evidence  is  very  justly  required  to  observe  certain  prelimi- 
naries, which  are  absolutely  essential  to  the  exercise  of  this  right 
or  the  introduction  of  this  grade  of  testimony  in  those  cases 
where  the  primary  evidence  is  attainable,  but  is  in  the  possession 
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or  under  the  control  of  the  adverse  party.  In  such  instances,  by 
serving  due  notice  to  produce  the  document,  letter  or  statement 
required,  and  on  its  further  appearing  that  such  a  notice  has  been 
neglected  or  ignored  by  the  party  served,  then  and  in  that  event 
the  contents  of  the  instrument  sought  to  be  shown  in  evidence 
can  be  proved  by  secondary  evidence.  Chief  Judge  Folger  in  a 
comparatively  recent  case  in  which  the  defendant  had  notice,  but 
refused  to  produce  the  document  called  for,  held  that  by  that 
refusal  he  had  incurred  the  penalty  of  having  all  inference  from 
the  proof  taken  most  strongly  against  him,  and  that  secondary 
evidence  of  the  contents  of  the  document  was  admissible.  Calien 
V.  Cmtinental  L,  Ins.  Co.  69  K  Y.  300  (1877). 

a.  Notice  to  Produce;  Mode  of  Service. — The  rules  regulat- 
ing the  service  of  this  notice,  the  phraseology  employed,  the 
length  of  time  given,  the  manner  of  the  service  and  the  proof  of 
it,  more  closely  affiUiate  with  questions  of  practice  than  with  the 
nature  and  scope  of  this  work.  However,  as  questions  of  this 
nature  are  of  frequent  importance,  and  are  so  closely  allied  with 
an  impoi*tant  branch  of  the  law  of  evidence,  we  append  art.  2, 
chap.  25,  of  Eumsey's  Practice,  the  exceptional  ability  of  the 
author  and  the  very  recent  appearance  of  his  work  being  guaran- 
tees of  the  controlling  nature  of  the  law  he  cites: 

"In  general,  notice  to  produce  the  original  upon  the  trial 
should  be  given  before  secondary  evidence  of  a  document  is 
admissible;  even  where  a  party  denies  that  he  has  a  particular 
paper,  or  that  it  ever  existed,  such  denial  has  been  held  not  to 
dispense  with  the  necessity  of  a  notice  to  produce  it.  Grtmm  v. 
Hamel^  2  Hilt,  434.  Where  a  document  intended  to  be  oflEered 
in  evidence  is  in  the  possession  or  within  the  control  of  the 
adverse  party,  he  must  be  served  with  a  notice  to  produce  it  upon 
the  trial,  and  if  such  notice  be  not  served,  parol  evidence  of  its 
contents  is  admLssible  {Rogers  v.  Va7i  Hoesen^  12  Johns.  221);  but 
if  the  party,  in  his  pleading,  allege  tliat  the  adverse  party  has  pos- 
session of  the  document,  no  other  notice  to  produce  is  requisite; 
the  pleading  will  be  considered  a  sufficient  notice  {Hardin  v. 
Kret^nger^  17  Johns.  293;  Forward  v.  Ha/rris^  30  Barb.  338); 
and  where  a  party  obtains  possession  of  a  part  or  all  of  a  docu- 
ment by  force  {Scott  v.  Pentz^  5  Sandf.  572),  or  by  fraud  {Leeds 
V.  Coolc^  4  Esp.  256),  the  adverse  party  may  give  proof  of  its  con- 
tents without  notice.  When  instruments  are  executed  in  dupli- 
cate, both  being  originals,  no  notice  to  produce  is  required,  as  the 
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counterpart  of  an  agreement  executed  between  the  parties  may  be 
read  by  either  party  without  notice  to  the  other  to  produce. 
Surleigh  v.  Stibbs,  5  T.  R.  465.  The  contents  of  any  paper  or 
nf)tice  in  the  action  may  be  proved  without  notice  to  produce;  as 
the  notice  of  dishonor  in  an  action  against  an  indorser  {Paton  v. 
Lent^  4c  Dner,  231);  or  a  notice  to  repair,  in  an  action  to  recover 
A  portion  of  the  expenses  of  erecting  a  division  fence  put  up  by 
plaintiff  after  such  notice.    WUUmghhy  v.  Carleton^  9  Johns.  136." 

b.  What  Notice  Should  Contain.—"  The  notice  should,  after 
the  title  of  the  cause,  contain  a  particular  description  of  the  books 
-or  papers  required  to  be  produced;  and  it  is  usual  at  the  end  of  the 
notice  to  require  the  production  of  all  other  documents,  books, 
letters,  papers  and  writings  whatsoever,  in  the  control  of  the  party, 
containing  any  entry,  memorandum  or  other  matter,  in  any  wise 
relating  to  the  matters  in  question  in  the  case.  When  notice  is 
required,  it  must  distinctly  point  out  the  paper  required  and  also 
state  that,  in  the  default  of  producing  it,  parol  evidence  of  its  con- 
tents will  be  given  on  the  trial.  Stalker  v.  Gaunt^  12  N.  Y.  Leg. 
Obs.  124.  The  notice  should  be  as  explicit  as  possible;  and  where 
it  is  to  produce  copies  of  the  books  of  a  foreign  corporation,  it 
must  specify  briefly  the  nature  of  the  evidence  proposed  to  be 
_given.  The  fact  that  a  notice  is  entitled  in  the  wrong  court,  if  it 
does  not  mislead  the  party,  is  not  material;  it  will  still  be  consid- 
ered a  suificient  notice.  Lawrence  v.  Clarkj  14  Mees.  &  W.  250. 
The  notice  need  not  be  served  a  second  time,  although  the  action 
is  not  tried  during  the  term  at  which  the  notice  is  given;  it  remains 
good  for  every  succeeding  term  {Jackson  v.  Shearman^  6  Johns. 
19);  and  a  notice  given  for  the  first  trial  is  sufficient  for  a  second 
trial.  Hope  v.  Beadon^  17  Q,  B.  509.  The  notice  to  produce  a 
copy  of  the  books  of  a  foreign  corporation  must  be  served  at  least 
ten  days  before  th^  day  appointed  for  the  trial.  In  other  cases 
only  a  reasonable  notice  is  required  to  be  given,  and  what  is  a 
reasonable  notice  will  depend  upon  the  circumstances  of  each  par- 
ticular case.  Utioa  Ins.  Co,  v.  Cadwell^  3  Wend.  300.  If  the 
document  is  at  a  distance  notice  must  be  given  a  sufficient  time 
before  the  paper  or  document  is  wanted  to  enable  the  party  or 
attorney  to  go  or  send  for  it,  and  return  before  the  case  can  possibly 
-come  on  for  trial  {ld.)\  but  if  the  document  is  in  court  or  near  by, 
the  notice  is  sufficient  even  though  served  after  the  trial  has  com- 
jnenced.    M^PIierson  v.  RatKbone^  7  Wend.  216.    The  notice 
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may  be  served  on  the  party  or  his  attorney,  and  by  a  party  or  hift 
attorney  or  a  third  person  who  is  competent  to  make  affidavit  of 
such  service." 

c.  Elfect  of  Notice. — "  The  effect  of  the  notice  is  to  render 
secondary  proof  of  the  contents  admissible,  in  the  event  that 
the  document  is  not  produced;  and  if  the  party  called  on  to 
produce  refuses  to  produce  the  document  required,  and  second- 
ary evidence  is  introduced,  if  vague  or  uncertain,  every  pre- 
sumption shall  be  against  a  party  refusing  to  produce,  who 
might  by  producing  such  paper  have  removed  all  doubt. 
Life  <&  F.  Ins.  Co.  v.  Mechanics  F.  Ins.  Co.  7  Wend.  31.  But 
the  refusal  of  itself  is  not  evidence  of  any  fact.  Cooper  v.  Gib- 
hons,  3  Campb.  363.  The  mere  fact  of  calling  for  a  document 
does  not  have  the  effect  of  making  it  competent  evidence;  nor  is  a 
party  obliged  to  introduce  a  paper  simply  because  he  has  required 
its  production;  he  may  refuse  to  put  it  in  evidence,  at  his  option^ 
Kenny  v.  Clarkson^  1  Johns.  385.  Before  a  party  can  avail  him- 
self of  the  right  to  introduce  secondary  evidence  on  the  refusal  to 
produce  a  document,  he  must  show  that  the  party  has  the  docu- 
ment under  his  control,  or  could  produce  it;  as  a  party  is  not 
required  to  do  an  impossible  thing,  nor  by  his  refusal  or  failure 
can  he  be  prejudiced.  Before  the  notice  will  have  the  effect 
above  stated  there  must  be  proof  by  the  affidavit  of  the  party 
serving  such  notice,  stating  the  time  and  manner  of  such  service 
and  upon  whom  it  was  served;  and  it  will  then  be  for  the  court  to 
determine  whether  the  notice  and  its  service  are  sufficient." 

§  97.  Another  Theory  of  This  Grade  of  Evidence.— The 

theory  on  which  evidence  of  a  secondary  grade  is  admitted  is  that 
the  production  of  the  primary  evidence  is  out  of  the  party's  power. 
The  loss  or  destruction  of  a  paper  is  the  occasion  on  which  this 
rule  is  most  frequently  invoked;  yet  in  the  practical  application  of 
the  rule  to  lost  papers,  proof  of  loss  or  destruction  so  fully  as  to 
exclude  every  hypothesis  of  the  existence  of  the  original  is  not 
required.  It  is  not  necessary  to  prove  exhaustively,  that  the 
paper  nowhere  exists.  The  question  is  always  one  of  diligence  in 
the  effort  to  procure  the  original,  before  evidence  of  its  contents  is 
resorted  to.  As  a  general  rule,  the  party  is  expected  to  show  tliat 
he  has  in  good  faith  exhausted,  in  a  reasonable  degree,  all  the 
sources  of  information  and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest,  and  which  were  accessible  to 
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him.  1  Taylor,  Ev.  §  399;  Simpson  v.  DaU,  70  U.  S.  3  Wall.  460, 
18  L.  ed.  266.  If  any  suspicion  hangs  over  the  instrument,  or 
there  are  circumstances  tending  to  excite  a  suspicion  that  it  is 
designedly  withheld,  the  most  rigid  inquiry  should  be  made  into 
the  reasons  for  its  non-production;  but  where  there  is  no  suspicion, 
all  that  ought  to  be  required  is  reasonable  diligence  in  the  efforts 
to  obtain  the  original.  Minor  v.  TiUotson^  32  U.  S.  7  Pet.  99,  S 
L.  ed.  621.  Eeasonable  search  is  sufficient,  although  it  does  not 
appear  that  every  possible  search  has  been  made.  Hart  v.  Ha/rty 
1  Hare,  1;  M'Gahey  y, Alston,  2  Mees.  &  W.  206-214. 

§  98.  No  Absolute  Rule  as  to  the  Extent  of  Search. — ^No- 
absolute  rule  has  been  or  can  be  laid  down,  defining  what  search 
shall  be  considered  as  a  search  prosecuted  with  reasonable  dili- 
gence. The  degree  of  diligence  which  shall  be  considered  neces- 
sary, in  any  case,  will  depend  on  the  circumstances  of  the  particular 
case,  the  character  and  importance  of  the  paper,  the  purposes  for 
which  it  is  proposed  to  use  it,  and  the  place  where  a  paper  of  that 
kind  may  naturally  be  supposed  to  be  likely  to  be  found. 

§  99.  Talne  of  a  Missing  Paper  a  Circumstance  to  be  Con- 
sidered.— The  value  of  a  paper  is  a  circumstance  enteiing  into 
the  degree  of  diligence  required.  If  the  document  be  an  impor- 
tant one,  such  as  that  the  owner  would  have  an  interest  in  preserv- 
ing it,  diligent  search  will  be  required;  but  if  the  paper  be  of  little 
or  no  value,  a  presumption  of  its  loss  or  destruction  will  arise  from 
that  circumstance,  and  a  slight  degree  of  diligence  may  satisfy  tlie 
court  of  the  party's  inability  to  produce  it.  1  Taylor,  Ev.  §  399. 
A  greater  degree  of  diligence  would  be  expected  in  the  search  for 
an  important  paper,  such  as  a  deed  or  a  subsisting  agreement,  than 
would  be  required  in  the  effort  to  procure  a  paper  of  comparatively 
little  importance,  which  there  would  be  no  special  interest  in  pre- 
serving, such  as  a  letter,  or  an  envelope,  or  a  satisfied  agreement, 
or  an  expired  lease  or  indenture  of  apprenticeship. 

§  100.  Character  of  the  Paper. — The  character  of  the  paper 
will  also  influence  greatly  the  determination  of  the  place  where,  or 
the  person  with  whom,  the  search  should  be  made.  As  was  said 
by  Lord  EUenborough  in  King  v.  Morton,  4  Maule  &  S.  48: 
"The  making  search  and  using  due  diligence  are  terms  applicable 
to  some  known  or  probable  place  or  person,  in  respect  of  which 
diligence  may  be  used."  "If,"  says  Chancellor  Greene,  "the 
person  to  whom  the  paper  belongs,  or  who,  by  law,  has  the 
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custody  of  it,  or  to  whom  it  has  been  intrusted  by  another, 
testifies  that  he  has  made  diligent  search  for  it,  where  it  was 
likely  to  be  found,  it  is  sufficient  evidence  of  its  loss."  Clarh  v. 
S(yrnbeck^  17  X.  J.  Eq.  430.  "  The  first  inquiry,"  says  Blackburn, 
t/".,  "  is,  Where  would  the  document  naturally  be,  if  it  be  still  in 
existence?  For  there  the  search  should  be  made,  and  if  not 
found,  then  secondary  evidence  will  be  admissible."  Reg,  v. 
Hinckley^  3  Best  &  S.  885. 

If  the  document  be  a  private  paper,  in  wliich  the  party  oflEering 
secondary  evidence  of  its  contents  has  a  personal  interest,  and  it 
be  an  important  paper,  such  as,  in  the  usual  course  of  business, 
would  be  likely  to  be  in  his  possession,  or  in  the  possession  of  an- 
other for  his  benefit, — as,  for  instance,  articles  of  agreement  to 
which  he  is  a  party, — ^pursuit  of  it  in  every  direction  in  which  the 
original  can  be  traced  may  reasonably  be  required,  before  second- 
ary evidence  of  its  contents  may  be  received.  Smith  v.  Axiell^  1 
N.  J.  Eq,  494.  If  the  document  be  one  in  which  other  persons 
are  interested,  which  has  been  placed  in  the  hands  of  a  custodian, 
for  safe  keeping,  the  latter  must  be  required  to  make  search,  and 
the  f ruitlessness  of  his  search  be  shown,  before  secondary  evidence 
can  be  let  in.  1  Whart.  Ev.  §  144;  Har^t  v.  Jlart^  1  Hare,  8.  If 
the  paper  be  one  of  importance  chiefly  to  third  persons,  search 
among  the  papers  of  such  of  the  parties  as  would  have  an  interest 
in  the  preservation  of  the  paper,  or  would,  under  the  circum- 
stances, be  likely  to  have  it  in  possession,  wdll  be  sufficient,  lieg. 
V.  HiiicMey^  supra;  Minor  v.  TiUoUcm^  32  U.  S.  7  Pet.  99,  8  L. 
ed.  621;  Kingwood  Ovcraeers  of  Poor  v.  Bethlehem^  13  N.  J.  L.  221. 

§  101.  Search  Must  be  Made  in  Ordinary  Place  of  Deposit. 

— If  the  paper  be  one  of  a  kind  that  in  the  usual  course  of  busi- 
ness would  have  a  proper  place  of  deposit,  search  in  that  place  is 
all  that  would  be  required,  and,  in  the  absence  of  grounds  of  sus- 
picion that  the  oiiginal  has  ]>eeu  fraudulently  withheld,  will  jus- 
tify the  admission  of  secondary  evidence  without  calling  persons 
who  have  had  access  to  the  paper,  and  possibly  might  have  the 
original  in  their  possession.  1  Taylor,  Ev.  §  401;  Johison  v.  Anv- 
wine^  42  N.  J.  L.  451,  36  Am.  Rep.  527. 

The  close  relations  that  this  branch  of  our  topic  sustains  to  the 
practice  methods  now  in  vogue  by  which  primary  evidence  is  dis- 
pensed with  upon  proof  of  the  due  service  on  the  party  having  it 
in  his  possession  of  a  notice  to  produce  is  sufficient  warrant  in  this 
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connection  for  a  brief  diversion  to  the  end  that  the  introdnction 
of  secondary  evidence  may  be  better  understood,  and  an  illustra- 
tion afforded  of  the  method  usually  employed  in  actual  practice 
by  which  this  grade  of  evidence  is  presented  for  judicial  considera- 
tion. Before  a  party  can  avail  himself  of  the  right  to  introduce 
secondary  evidence  on  the  refusal  to  produce  a  document,  he  must 
show  that  the  party  has  the  document  in  his  control  or  could  pro- 
duce it;  as  a  party  is  not  required  to  do  an  impossible  thing,  nor 
by  his  refusal  or  failure  can  he  be  prejudiced.  Before  the  notice 
will  have  the  effect  above  stated  there  must  be  proof  by  the  affi- 
davit of  the  party  serving  such  notice,  stating  the  time  and  man- 
ner of  such  service  and  upon  wliom  it  was  served;  and  it  will  then 
be  for  the  court  to  determine  whether  the  notice  and  its  service 
are  sufficient.     See  2  Rumsey,  Pr.  (ed.  1888)  95. 

§  102.  Secondary  Evidence  of  Articles  in  Their  Nature  Im- 
movable.— There  are  instances  where,  in  the  very  nature  of  the 
case,  secondary  evidence  is  allowed  to  prevent  a  complete  prostrar 
tion  of  justice,  and  award  to  a  meritorious  litigant  the  equity  he 
demands.  There  is  reposed  in  the  trial  court  a  certain  margin  of 
discretion,  and,  on  the  familiar  principle  that  a  discretionary  order 
is  not  appealable,  the  exerdise  of  this  discretion  on  the  part  of  the 
trial  court  frequently  results  in  a  more  perfect  administration  of 
justice  then  could  be  expected  were  our  courts  hampered  and 
bound  to  any  arbitrary  system  regarding  the  admission  of  evi- 
dence. It  is  seldom,  indeed,  that  an  appellate  court  is  called  on 
to  review,  either  the  propriety  or  the  justice  of  an  order  resting 
originally  in  the  discretion  of  the  court.  It  is  only  where  the 
most  gross  and  wanton  prostitution  of  this  discretionary  power  is 
shown — where  the  invasion  of  a  public  or  private  right  is  palpable 
and  unmistaken — that  an  order  of  this  description  will  be  inquired 
into  and  reversed.  Hence  it  is  that  in  all  jurisdictions  this  mar- 
gin of  discretion  vested  in  the  trial  court  or  presiding  judge  is  of 
great  efficacy  in  determining  the  rights  of  any  parties  to  a  contro- 
versy respecting  the  admission  of  evidence. 

a.  Relaxation  of  the  Rule  in  Some  Cases. — In  harmony  with 
the  well-settled  principles  of  equity,  the  law  of  evidence  allows 
the  introduction  of  secondary  proof,  where  it  is  necessary  to 
show  the  nature  and  character  of  inscriptions  on  walls  and  fixed 
tables,  mural  monuments,  grave  stones,  notices  affixed  to  boards, 
or  wherever  they  are  inscribed  upon  any  immovable  substance,  in 
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gucli  a  way  as  to  interfere  with  their  production  in  court.  In  such 
cases  the  primary  evidence  is  possible,  perhaps,  but  is  attended 
with  such  manifest  inconvenience  to  all  concerned,  that  the  law 
dispenses  with  it,  merely  in  the  interest  of  time,  expediency  and 
common  sense. 

The  English  decisions  hold  that,  in  the  case  of  mural  inscrip- 
tions, their  value  as  evidence  depends  almost  entirely  upon  the 
authority  under  which  they  were  made,  and  the  distance  of  time 
between  their  erection  and  the  event  they  commemorate.  Atheney 
Peerage^  Pr.  Min.  of  Ev.  45.  And  the  ease  with  which  such 
evidence  can  be  manufactured  renders  the  strictest  scrutiny  neces- 
sary to  prevent  imposition,  and  it  should  ibe  remembered  that  in 
the  case  of  notices  affixed  to  walls,  etc.,  it  must  appear  that  the 
document  was  affixed  to  the  freeliold  and  could  not  easily  be  re- 
moved, and  if  it  is  shown  to  have  merely  been  affixed  to  the  walls 
of  a  building  by  nail  or  other  contrivance  to  hold  it  in  place,  no- 
tice to  produce  it  must  be  given  before  secondary  evidence  of  its 
contents  can  be  received.    Jones  v.  Tarleton^  9  Mees.  &  W.  675. 

b.  Best's  Theory  in  Cases  of  This  Description. — There  are 
several  exceptions  to  the  rule  which  requires  primary  evidence  to 
be  given,  notably  the  following:  Firsts  where  the  production  of 
it  is  physically  impossible,  as  where  characters  are  traced  on  a 
rock;  or,  secondly^  where  it  would  be  highly  inconvenient  on  phys- 
ical grounds,  as  where  they  are  engraven  on  a  tombstone  {Tracy 
Peerage  Case^  10  Clark  &  F.  154),  or  chalked  on  a  wall  or  build- 
ing {Mortimer  Y.M'^Callan^  6  Mees.  &  W.  58,  63,  68;  Sayer  v. 
Glossop^  2  Exch.  411,  per  Rolfe,  Y.;  Bruce  v.  Nicolapulo^  11 
Exch,  129),  or  contained  in  a  paper  permanently  fixed  to  it.  Rex 
V.  Fursey^  6  Car.  &  P.  84;  Jiynes  v.  Tarleton^  9  Mees.  &  W.  675. 
See  Best,  Ev.  §  484. 

§  103.  Effect  of  Notice  to  Produce. — Notice  to  produce  is  not 
sufficient  to  let  in  parol  proof  unless  served  before  the  term,  where 
the  paper  is  at  the  party's  residence  at  a  distance  from  the  court. 
Notice  at  the  trial  is  not  sufficient.  Gorham  v.  Gale^  7  Cow.  739, 
17  Am.  Dec.  549;  Story  v.  Fatten,  3  Wend.  488. 

Notice  to  produce  papers  is  sufficiently  specific  if  it  fairly  ap- 
prises the  party  of  what  particular  papers  are  wanted.  Walden  v. 
Damson,  11  Wend.  65,  25  Am.  Dec.  602. 

Where  party  refuses,  after  notice,  to  produce  a  paper  in  his  pos- 
session material  to  the  issue,  the  other  party  may  give  parol  evi- 
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dence  of  its  contents.     McKellip  v.  Mcllhenny^  4  Watts,  317,  28 
Am.  Dec.  711. 

Mere  notice  to  produce  a  book  or  record  does  not  make  it  evi- 
dence when  produced;  but  if  the  party  who  gave  notice  takes  and 
inspects  it,  he  takes  it  as  testimony,  and  it  may,  if  material,  be 
used  by  either  party.  Penobscot  Boom  Corp,  v.  Lamson^  16  Me. 
224r,  33  Am.  Dec.  657;  Sayer  v.  Kitchen^  1  Esp.  210;  Johnson  v. 
GUsoriy  4t  Esp.  21;  Wharam  v.  JiouUedge,  5  Esp.  235;  Wilson  v. 
Bowte^  1  Car.  &  P.  8;  Hawes  v.  Anglo-Saxon  P.  Co.  101  Mass. 
5J4. 

The  party  notified  to  produce  papers  on  a  trial  may  either  do 
so  or  introduce  testimony  to  show  why  it  is  not  possible.  Gilpin 
V.  Hbwdlj  6  Pa.  41,  45  Am.  Dec.  720;  McNair  v.  WilTdns^  3 
Wliart.  551;  Dunham  v.  Riley,  4  Wash.  C.  C.  126;  TutOe  v.  Me- 
<;hani€s  cfe  T.  Loam,  Co.  6  Whart.  216;  Wright  v.  Cram^^  13  Serg. 
<fe  R  450. 

Sir  James  Stephen's  summary  of  the  entire  law  governing  this 
subject  is  a  rare  specimen  of  condensation.  Arts.  138, 139,  state 
the  general  rule  as  applied  by  the  courts  of  records  in  this  coun- 
try, and  are  in  tlie  following  language: 

"  When  a  party  calk  for  a  document  which  he  has  given  the 
other  party  notice  to  produce,  and  such  document  is  produced  to, 
and  inspected  by,  the  party  calling  for  its  production,  he  is  bound 
to  give  it  as  evidence  if  the  party  producing  it  requires  him  to  do 
«o,  and  if  it  is  or  is  deemed  to  be  relevant." 

"  When  a  party  refuses  to  produce  a  document  which  he  has 
had  notice  to  produce,  he  may  not  afterwards  use  the  document 
as  evidence  without  the  consent  of  the  other  party." 

The  subpoena  duces  tecum  is  an  ancient  process,  its  issue  of 
almost  daily  occurrence,  and  long  since  the  absolute  necessity  for 
such  process  was  proved  (see  Amey  v.  Long,  9  East,  473)  by  Lord 
Ellenborough.  Its  use  is  not,  however,  to  be  abused,  and  the 
Supreme  Court  of  the  United  States,  in  the  case  Ex  parte  Burtis, 
103  U.  S.  238,  26  L.  ed.  392,  has  held  that,  despite  the  loose 
practice  which  has  grown  up  of  these  later  days,  it,  like  other 
writs,  should  not  issue  as  of  course,  but  only  upon  probable 
cause;  that  is  to  say,  upon  the  showing  of  the  materiality  of  the 
thing,  to  be  produced  upon  order  of  the  court.  A  prime  essen- 
tial of  the  legitimate  use  of  the  process,  is  that  the  papers,  instru- 
ments, books  or  whatever  it  may  be  that  are  sought  in  evidence 
shall  be  described  with  reasonable  certainty,  either  by  date,  title, 
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substance  or  subject  matter.  A  call  for  papers  of  a  given  class^ 
or  which  have  passed  between  certain  named  parties  during  spe- 
cific  periods  of  time,  or  the  like,  is  altogether  insuflScient.  Ex 
parte  Brown^  72  Mo.  83.  Among  the  rights  uniformly  found  in 
the  Constitutions,  State  and  Federal,  within  this  nation,  is  the 
guaranty  that  the  people  of  the  nation  and  of  the  several  States 
shall  be  kept  free  from  unreasonable  searches  and  seizures  of  their 
papers  and  effects  (U.  S.  Const.  Amend.  4;  Const.  111.  1870,  art. 
%  §  6)5  ^^^  ^^y  warrant  to  search  anything  pertaining  to  the 
citizen  is  required  to  describe  that  thing,  as  nearly  as  may  be,  and 
not  to  issue  without  probable  cause,  supported  by  oath  or  affirma* 
tion. 

The  power  to  issue  this  process  is  analogous  to  the  power  of 
equity  to  compel  a  discovery,  by  a  party  defendant,  of  any  matter 
resting  in  his  knowledge,  or  document  in  his  possession,  material 
to  the  issue  joined  and  to  be  tried.  Even  in  such  a  proceeding 
the  power  of  the  court  does  not  extend  to  the  compulsory  discov- 
ery  of  aught  that  is  not  material  to  the  issue  made  up,  and  lim- 
ited thus  it  is  liable  to  great  abuse.  2  Fonbl.  Eq.  bk.  6,  chap.  3;. 
ShafUhury  v.  Arrowsmith^  4  Ves.  Jr.  67,  by  Lord  Loughborough. 

The  New  York  Supreme  Court  iat  a  very  early  period  announced 
the  principles  which  now  obtain  with  reference  to  the  production 
of  documentary  evidence  at  the  trial,  and  as  early  as  1829  held 
that  a  reasonable  notice  must  be  given  to  produce  books,  papers,, 
etc.,  at  trial,  and  what  was  reasonable  notice  depended  in  all- 
instances  upon  the  circumstances  of  the  case.  Utica  Ins,  Co.  v. 
Vadicell,  3  Wend.  296. 

The  only  effect  of  refusal  to  produce  books  after  notice  is  that 
parol  evidence  of  their  contents  may  be  given,  and,  if  it  is  vague 
or  uncertain,  every  legal  intendment  and  presumption  is  against 
the  party  failing  to  produce  the  books.  Life  <&  F,  Ins.  Go.  v. 
Mechemics  F,  Ins.  Co.  7  Wend.  31. 

A  party  is  not  bound  to  produce  a  paper  unless  on  notice  from 
the  opposite  party.      Waring  v.  Warren^  1  Johns.  340. 

When  a  witness  who  is  intrusted  with  a  written  instrument,  exe- 
cuted by  the  parties  to  the  action,  admits  in  court  that  it  is  then 
in  his  possession,  he  must  produce  it;  and  he  cannot  excuse  him- 
self from  producing  it,  on  the  ground  that  he  has  not  been  served 
with  subpoena  duces  tecum,  or  a  notice  to  produce  it.  Boynton 
V.  Boynton,  16  Abb.  Pr.  87.     And  when  a  party  requires  its  pro* 


BEST  Alrt)   SECONDARY   EVIDENCE.  16^ 

dnction,  it  is  the  duty  of  the  court  to  require  such  production,  for 
the  purpose  of  determining  its  materiality  as  evidence,  and  a 
refusal  by  the  court  to  comply  with  such  request  will  be  error, 
even  though  it  may  not  then  appear  that  the  paper  is  material 
evidence.    Ihid. 

It  is  of  constant  occurrence  upon  trials  that  a  witneos  proves 
the  execution  of  a  paper  put  into  his  hands  for  thatpurpose,  and 
that  the  paper  is  not  given  in  evidence,  unless  the  party  who  pro- 
duced it  thinks  fit  to  use  it.  His  right  to  refrain  from  using  it 
under  such  circumstances  is  Well  settled.  The  paper  does  not 
become  evidence  in  the  cause  by  the  mere  proof  of  its  execution* 
Unless  it  has  been  read  in  evidence,  it  remains  under  the  control 
of  the  party  to  whom  it  belongs.  Where  the  papers  were  pro- 
duced and  their  genuineness  proved  by  the  witness,  and  the 
marking  was  made  for  the  purpose  of  readily  identifying  the  par- 
ticular paper,  that  did  not  make  the^n  a  part  of  the  evidence  in 
the  case,  until  they  were  read  in  evidence,  and  the  other  party 
acquired  no  right  over  them.  If  he  desired  and  was  entitled  to 
the  benefit  of  them  as  evidence,  he  should  have  procured  a  dis- 
covery of  them,  or  been  prepared  to  give  parol  evidence  of  their 
contents  on  their  not  being  produced.  Edirvon%tone  v.  Sartahorny 
19  N.  Y.  12. 

Practitioners  of  national  reputation  are  not  agreed  as  to  the  rel- 
ative nierits  of  practice  systems  that  allow  of  two  distinct  methods 
of  bringing  documents  into  court;  the  mbjpcena  duces  tecum  and 
the  notice  to  produce  are  well  recognized  as  correlative  measures 
equally  effective  when  observed  and  entitled  to  great  respect  as 
necessary  and  indespensable  adjuncts  in  any  effective  administra- 
tion of  justice.  We  have  no  concern  with  this  dispute,  and  are 
perhaps  not  justified  in  even  intimating  a  partiality  for  the  latter 
method,  which  a  very  brief  review  of  authorities  will  show  is  the 
dominant  system  in  all  jurisdictions  that  have  adopted  the  re- 
formed procedure.  We  indicate  the  prevailing  rules  in  the  fol- 
lowing paragraphs  with  a  view  to  a  more  intelligent  apprehension 
of  a  subject  by  no  means  free  from  obscurity.  The  laws  regulat- 
ing the  application  of  this  doctrine  of  the  res  gestcB  are  no  longer 
dependent  upon  the  mere  speculations  of  some  text-writer,  but 
rather  upon  the  solid  and  sure  basis  of  actual  authority  and  prec- 
edent. 

§  104.  Elfcct  of  Refusal  to  Produce  a  Paper. — ^A  party  is 
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not  obliged  to  produce  evidence  against  himself,  though  such  evi- 
dence is  in  court,  and  he  has  had  notice  to  produce  it.     La/w  v. 
Wells,  Peake,  93. 

If  upon  notice  to  produce  books  of  account  they  are  not  pro- 
duced, this  circumstance  affords  no  legal  ground  for  any  inference 
respecting  their  contents,  and  merely  entitles  the  opposite  party 
to  prove  their  contents  by  parol  evidence.  Cooper  v.  Gibhons^  3 
•Campb.  363.     See  Leeds  v.  Cook,  4  Esp.  256. 

When  a  document  is  called  for,  and  its  production  declined,  the 
party  so  declining  to  produce  it  cannot  afterwards  make  use  of  it 
for  any  purpose.  Collins  v.  Gaslwn,  2  Fost.  &  F.  47;  Doe  v. 
Hodgson,  4  Perry  &  D.  142,  12  Ad.  &  El.  135,  2  Moore  &  Rob. 
283,  4  Jur.  1202. 

When  a  party  refuses  to  produce  a  deed  at  the  trial,  and  a  copy 
is  duly  proved,  he  cannot  afterwards  exclude  it  by  producing  the 
original,  and  requiring  it  to  be  proved.  Edmonds  v.  Challis,  6 
D.  &  L.  581,  7  C.  B.  413. 

Defendant's  refusal  to  produce  \m  books  and  papers  raises  a 
presumption  that,  if  produced,  they  would  give  complexion  to  the 
<^ase,  at  least  unfavorable,  it  not  directly  adverse,  to  the  interest 
of  the  party.  Clifton  v.  United  States,  45  IT.  S.  4  Hbw.  242,  247, 
11  L.  ed.  957^  959;  The  Luminary,  >21  U.,  S.  8  Wheat.  407^  5  L. 
€d.  647;  Chaffee  v.  United  States,  85  U.  S.  18  Wall.  545,  21  L. 
ed.  913;  Bas  v.  Steeh,  3  Wash.  C.  C.  381;  United  States  v. 
Gihert,  2  Sumn.  19,  78.   - 

The  presumption  of  innocence  may  be  overthrown,  and  a  pre- 
sumption of  guilt  be  raised,  by  the  misconduct  of  the  party  in 
suppressing  or  destroying  evidence,  which  he  ought  to  produce, 
or  to  which  the  other  party  is  entitled.     1  Greenl.  Ev.  §  37. 

Whatever  rule  may  be  laid  down  by  the  courts  on  this  subject, 
it  would  not  be  possible  in  many  cases  to  prevent  a  jury  from  be- 
ing influenced  by  such  a  suppression  of  evidence;  and  in  some 
cases  the  jury  might  very  reasonably  be  influenced  by  it.  Bate 
v.  Kinsey,  1  Cromp.  M.  <fe  R.  41;  Roe  v.  Harvey,  4  Burr.  2484; 
2  Phil.  Ev.  (3d  Am.  ed.)  222. 

The  refusal  of  a  party  to  produce  his  books  and  papers  is  not 
to  be  regarded  as  prima  facie  evidence  that,  if  produced,  they 
would  prove  what  the  party  calling  for  them  alleges  they  contain. 
The  rule  is  this:  ''The  latter,  in  such  case,  may  give  secondary 
proof  of  the  contents,  if  the  papers  are  shown  or  admitted  to  be 
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in  the  possession  of  his  adversary;  and  if  the  secondary  evidence 
is  imperfect,  vague  and  uncertain,  as  to  dates,  sums,  boundaries, 
etc.,  every  intendment  and  presumption  shall  be  against  the  party 
who  might  remove  all  doubt  by  producing  the  higher  evidence." 
Life  <£  F.  Ins.  Co.  v.  Merchants  F.  Ins.  Co.  7  Wend.  31,  33,  34. 

All  inferences  from  it  shall  be  taken  most  strongly  against  the 
party  refusing  to  produce.  Thayer  v.  Middlesex  Mut.  F.  Ins. 
Co.  10  Pick.  329. 

Every  fair  presumption  that  can  arise  is  to  be  made  against  such 
party,  as  to  those  parts  of  the  contents  which  do  not  appear  from 
the  secondary  evidence.  Symington  v.  M^Lin^  1  Dev.  &  B.  L. 
291,  298. 

The  fact  that  a  party  refuses  to  produce  his  books  upon  a  trial 
is  not  alone  sufficient  to  establish  a  fraudulent  disposition  of  the 
books  with  intent  to  deceive  the  adverse  party.  Bu7'r  v.  Ameri- 
mn  S.  S.  B.  Co.  8  Abb.  N.  C.  403,  81  N.  Y.  175,  affirming  17 
Hun,  188. 

If  the  party  refuses  to  produce  at  a  trial  a  written  instrument 
material  to  the  case  after  being  notified  to  do  so,  every  inference 
in  respect  to  the  contents  thereof,  which  is  warranted  by  the  evi- 
dence, should  be  indulged  against  him.  Wylde  v.  Northern  R^ 
Co.  14  Abb.  P.  K.  N.  S.  213,  53  K.  Y.  156. 

The  refusal  to  produce  does  not  supply  the  place  of  secondary 
•evidence  so  as  to  raise  a  presumption  that  the  fact  is  as  alleged;  but 
it  aids  the  secondary  evidence  by  a  presumption  in  favor  of  the 
construction  of  it  most  adverse  to  the  party  refusing.  Cahen  v. 
Continental  L.  Ins.  Co.  69  IS".  Y.  300,  305,  reis^erging  9  Jones 
<fe  S.  296. 

A  party  refusing,  on  notice,  to  produce  a  paper  in  his  possession 
or  under  his  control,  and  thus  obliging  his  adversary  to  resort  to 
parol  or  secondary  evidence  of  its  contents,  cannot  be  allowed  to 
contradict  the  secondary  evidence  thus  given,  without  producing 
the  paper  itself.     Bogart  v.  Brown^  5  Pick.  18. 

Indeed,  it  has  been  held,  that  a  party  refusing  to  produce  a. 
paper  in  his  iX)S8es6ion,  called  for  under  a  notice  to  produce,  can- 
not be  allowed  afterwards  to  retract  and  put  in  the  paper.    Doe  v. 
Cockellj  6  Carr.  &  P.  525. 

The  act  of  a  party  destroying  a  written  instrument  furnishes 
presumptive  proof  of  its  due  execution;  but  before  this  presump- 
tion can  arise,  the  purport  of  the  paper  destroyed  must  be  shown 
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what  it  is  alleged  to  have  been.  In  other  words,  it  must  be  identi- 
fied in  some  way.  M' Reynolds  v.  M^Cord,  6  Watts,  288,  290; 
Cawper  v.  Cowper^  2  P.  Wms.  720,  752. 

§  105.  Foundation  for  Secondary  Evidence. — There  is  no 
uniform  rule  as  to  the  necessary  foundation  for  the  introduction 
of  secondary  evidence;  but  the  presiding  judge  must  be  reasonably 
satisfied  that  the  document  is  lost,  destroyed  or  beyond  the  juris- 
diction of  the  court.  When  no  probable  motive  appears  for  witli- 
holding  the  document,  less  evidence  is  required  than  under  sus- 
picious circumstances.  Jernigan  v.  State^  81  Ala.  58.  Thus, 
where  it  appeared  that  dihgent  search  was  made  for  the  missing 
papers  by  the  witness  and  his  two  attorneys,  in  whose  possession 
he  had  left  them,  and  who  had  since  removed  to  distant  counties, 
his  testimony  was  held  suflScient  proof  of  their  loss  to  let  in 
secondary  evidence  of  their  contents,  without  the  additional  testi- 
mony of  the  attorneys.  Ihid.  See  also  Haun  v.  State^  13  Tex. 
App.  383;  Abb.  Crim.  Br.  266. 

§  106.  Further  View  of  the  Preliminary  Proof.— Without 
proof  of  the  notice  to  produce  the  original  of  a  writing  in  posses- 
sion of  the  opposite  party,  given  to  him  or  his  attorney,  secondary 
evidence  cannot  be  given.  De  Baril  v.  Campoy  y  Pardo  (Pa.)  7 
Cent.  Kep.  642. 

When  the  party  offering  secondary  evidence  testifies  that  the 
original  is  "  lost  or  destroyed,"  without  showing  a  search  or  other 
facts  to  support  his  statement,  the  court  will  not  adopt  the  con- 
clusion of  the  party,  and  secondary  evidence  will  be  rejected. 
Anglo- Americ(Mi  Pack.  <&  P.  Co.  v.  Cannon,  31  Fed.  Kep.  313. , 

Proof  of  an  unsuccessful  search  for  a  deed  by  the  person  in 
whose  possession  it  was  last  seen  is  a  sufficient  foundation  for  the 
introduction  of  secondary  evidence  of  its  contents,  where  the 
facts  show  that  it  must  have  been  destroyed  by  the  Chicago  tire 
of  1871.     £erdd  v.  Fgan,  125  111.  298. 

On  a  motion  to  introduce  secondary  evidence  of  a  deed,  the 
amount  of  evidence  to  show  the  existence  of  ihe  original  will  vary 
with  the  circumstances  of  each  case.  Where  no  direct  issue  is 
made  upon  the  fact,  slight  evidence  will  be  sufficient.  Doe  v. 
Aiken,  31  Fed.  Eep.  393. 

Verbal  statements  as  to  the  contents  of  telegrams  sent  are  not 
admissible  until  the  failure  to  produce  better  evidence  is  satis- 
factorily accounted  for.     Chester  v.  State,  23  Tex.  App.  577. 
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Testimony  to  establish  the  contents  of  a  telegram  should  not 
be  admitted,  in  the  absence  of  evidence  showing  its  loss  or 
destruction.     Pratlier  v.  Wilkens.  68  Tex.  187. 

Secondary  evidence  of  the  contents  of  a  telegram  cannot  be 
given  until  its  actual  sending  by  the  sender  is  proved.  Fliiit  v. 
Kennedy,  33  Fed.  Kep.  820. 

Where  secondary  evidence  of  the  contents  of  a  letter  was 
objected  to,  upon  the  ground  that  it  was  not  shown  to  have  been 
mailed,  testimony  that  the  letter  was  sent  must  be  undei-stood  to 
mean  that  it  was  mailed  in  the  usual  manner.     Ihid, 

Where  proof  is  by  a  copy,  an  examined  copy  duly  made  and 
sworn  to  by  a  competent  witness  is  always  admissible.  Authori- 
ties cited  in  Otto  v.  Trump^  7  Cent.  Rep.  629,  115  Pa.  425. 

After  it  is  shown  that  notice  to  produce  an  original  paper  has 
]>een  served,  the  original  may  be  proved  by  a  copy  made  at  the 
same  time  as  the  original.  Authorities  cited  in  Michigan  Z.  cfc 
/.  Co,  V.  Republican  Twp.  9  West.  Rep.  124,  65  Mich.  628. 

§  107.  Proof  of  Instruments  Lost  or  Destroyed. — Where 
letters  constituting  a  contract  are  lost,  secondary  e-ddence  is 
admissible.  Roehl  v.  Haumesser^  12  West.  Rep.  899,  114  Ind. 
311. 

In  case  of  the  loss  of  the  official  record  of  confiscation,  it  mav 
be  proved  by  proof  of  its  previous  existence  and  contents. 
Sahariego  v.  Ma/vericl%  124  U.  S.  261,  31  L.  ed.  430. 

Secondary  evidence  of  destroyed  records  of  naturalization  is 
admissible.  Kreitz  v.  Behrensmeyer^  14  West.  Rep.  593,  125 
111.  141. 

S  108.  Proof  of  Instruments  In  Other  Party's  Possession 
or  beyond  Reach. — Where  the  production  of  a  paper  cannot  be 
compelled,  secondary  evidence  may  be  given.  Otto  v.  Trump,  7 
Cent.  Rep.  629,  115  Pa.  425. 

Proof  that  a  paper  is  out  of  the  State  will  not  alone  be  suffi- 
cient foundation  for  secondaiy  evidence.  Authorities  cited  in 
De  Baril  v.  Campoy  y  Pardo  (Pa.)  7  Cent.  Rep.  644. 

Upon  defendant's  refusal  to  produce  a  copy  of  a  notice  served 
on  him,  the  original  of  which  is  lost,  parol  evidence  of  its  con- 
tents is  admissible.  Johnson  v.  Johnson,  14  West.  Rep.  198,  70 
Mich.  65. 

A  copy  of  a  receipt  is  admissible,  where  the  parties  have 
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refused  to  produce  it.  Com,  v.  Shurn^  5  New  Eng.  Rep.  170^ 
145  Mass.  150. 

In  an  action  upon  an  insurance  policy,  secondary  evidence  of 
proof  of  loss  is  admissible,  upon  failure  to  produce  the  original  in 
evidence  on  notice.  Union  Ins.  Co.  v.  Sniith^  124  U.  S.  405,  31 
L.  ed.  497. 

§  109.  Frequent  Calls  for  Appeal  to  Secondary  Evidence. — 

Another  frequent  cause  for  an  appeal  to  secondary  evidence  ari&es- 
f  rom  those  cases  where  the  original  or  best  evidence  is  lost  or 
destroyed,  and  after  diligent  search  and  inquiry,  its  whereabouts 
are  unknown.  A  party  alleging  the  loss  of  a  material  paper,  io 
make  out  a  case  authorizing  secondary  evidence  of  its  contents, 
must  show  that  he  has  in  good  faith  exhausted,  to  a  reasonable 
degree,  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  suggest  and  which 
were  accessible  to  him.  The  person  last  known  to  have  been  in 
possession  of  the  paper  must  be  examined  as  a  witness  to  prove 
the  loss;  if  out  of  the  State  his  deposition  must  be  procured  or 
some  good  excuse  given  for  not  doing  so.  The  determination  of 
the  trial  judge  of  the  fact  as  to  the  loss  is  not  reviewable  by  the 
appellate  court,  unless  the  proof  of  loss  is  so  clear  and  conclusive 
that  it  was  an  unwarrantable  exercise  of  discretion,  amounting  to 
error  of  law,  to  find  against  him.  Kearney  v.  New  York^  92  N.. 
Y.  617  (1883). 

§  110.  Judicial  Utterances  on  the  Subject. — Casting  the 
judicial  utterances  of  a  recent  period  into  the  form  of  affirmation,, 
we  have  this:  Secondary  evidence  is  only  admissible  where  the 
writing  cannot  be  produced;  anTl  proof  must  be  given  of  the  exercise 
of  reasonable  diligence  in  the  effort  to  procure  the  original.  Boyle 
V.  Wiseman^  29  Eng.  L.  &  Eq.  473;  Beaver  v.  Bice^  2  Ired.  L.  280;. 
Dickinson  v.  Breeden^  25  111.  186;  Balph  v.  Brown^  3  Watts  & 
S.  395;  Shepard  v.  Giddings,  22  Conn.  282;  Wood  v.  CvUen,  13 
Minn.  394;  Johnson  v.  Arnwine,  42  N.  J.  L.  461;  Turner  v.  Yatesy 
57  U.  S.  16  How.  14,  14  L.  ed.  824;  Simpson  v.  Ball,  70  U.  S.  3 
Wall.  460,  475,  18  L.  ed.  265,  267;  Blackburn  v.  Crawford^  70 
U.  S.  3  Wall.  175, 183,  18  L.ed.  186;  JacksonY.  Frier,  16  Johns^ 
193;  Parkins  v.  Cohhett,  1  Car.  &  P.  282;  TaunUm  Bank  v. 
Briggs,  5  Pick.  436;  Empire  Transp.  Co.  v.  Steele,  70  Pa.  188. 
The  rule  requiring  proof  of  diligence  preliminary  to  admitting 
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Becondary  evidence  should  in  all  cases  be  strictly  enforced.  Quil- 
ter  v.  Jar88,  14  C.  B.  N.  S.  747;  GuUy  v.  JExeUr,  4  Bing.  290; 
Brewster  v.  Sewdl,  3  Barn.  &  Aid.  296;  Freeman  v.  Arkell^  2. 
Barn.  &  C.  495;  Graham  v.  Chrystal^  2  Abb.  App.  Dec.  264. 
The  question  whether  the  absence  of  a  document  is  sufficiently 
accounted  for  is  addressed  to  the  trial  judge,  and  the  court  on 
appeal  will  not  reverse  his  decision  of  that  question,  except  when 
he  is  clearly  wrong.  Jackson  v.  Frier^  16  Johns.  193;  QuiUer  v.. 
JorsSy  s^ipra;  Graham  v.  Chrysial^  supra'j  Reg,  v.  Saffron^  1ft 
Eng.  L.  &  Eq.  358;  Nicholson  v.  Conner^  8  Daly,  215;  Sheridan 
Y.  JS^ew  Fork,  68  N.  Y.  30;  Gildersleeve  v.  Landon,  73  J^.  Y.  609. 

§  111.  Extract  from  a  Late  Opinion  of  Jndge  Bapallo. — 

The  language  of  Jxidge  Rapallo  in  Kearney  v.  New  York,  supray 
is  suggestive:  "The  first  glaring  defect  is  that,  although  the  paper 
was  last  seen  in  Scanlon's  possession,  and  although  the  witness 
says  that  Scanlon  subsequently  assisted  in  the  search  for  it,  he  was 
not  examined  as  a  witness.  The  onlv  excuse  offered  for  this  omis- 
sion  is  the  testimony  of  the  plaintiff  that,  £ince  the  assignment  of 
the  claim  to  him,  Scanlon  has  not  been  living  in  the  City,  County 
Hnd  State  of  New  York.  It  was  not  shown  however,  that  there 
was  any  difficulty  in  reaching  him,  and  it  has  repeatedly  been  held 
that  the  person  last  known  to  have  been  in  possession  of  the  paper 
must  be  examined  as  a  witness,  to  prove  its  loss;  and  that  even  if 
he  is  out  of  the  State,  his  deposition  must  be  secured  if  practicable,, 
or  some  good  excuse  given  for  not  so  doing." 

§  112.  Absence  of  a  General  Rule. — The  proof  necessary  to- 
establish  the  loss  of  a  writing,  so  as  to  let  in  secondary  evidence  of 
its  contents,  must  depend  upon  thei  nature  of  the  transaction  to 
which  it  relates,  its  apparent  value  and  other  circumstances.  No- 
general  rule  can  be  laid  down  upon  this  subject,  applicable  alike  to 
all  cases.  Each  case  must  depend  essentially  upon  its  own  circum- 
stances. If  suspicion  hangs  over  it,  and  there  is  any  reason  to 
believe  that  it  is  designedly  withheld,  a  rigid  inquiry  should  be 
made  into  the  reason  of  its  non-production;  but  if  there  is  no  such 
suspicion,  all  that  ought  to  be  required  is  reasonable  diligence  to- 
obtain  the  original,  in  respect  to  which  the  courts  extend  great. 
Uberality.  Williams  v.  United  States,  42  U.  S.  1  How.  299,  11 
L  ed.  138;  De  Lane  v.  Moore,  55  U.  S.  14  How.  265,  14  L.  ed. 
414;  Jxizan  v.  Toulmin,  9  Ala.  663;  Jones  v.  Scott,  2  Ala.  61. 

§  113.  A  Pennsylvania  Precedent. — Where  the  instrument 
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required  is  unimportant,  and  the  facts  its  recitals  would  disclose, 
if  produced,  are  of  subordinate  interest  in  the  trial,  a  less  degree 
of  diligence  will  be  required  in  the  effort  to  produce  it.  This  rule 
seems  to  have  had  its  origin  with  the  Pennsylvania  courts,  and  is 
believed  to  be  a  dangerous  proposition  to  establish.  We  cite  it  as 
controlling  within  the  limits  of  that  jurisdiction.  Amey'ican  L. 
Ins.  cfe  T.  Co.  V.  RosenagU^  77  Pa.  507. 

§  114.  Secondary  Eyidenee  Showing  the  Contents  of  a  Pub- 
lic Bocument. — Many  considerations  urged  and  sanctioned  the 
adoption  of  a  rule  allowing  the  introduction  of  secondary  proof 
respecting  the  contents  of  a  public  document.  Its  obvious  neces- 
sity is  doubtless  the  primary  reason  of  the  rule,  while  its  sub- 
serviency of  public  interest  and  convenience  gives  it  additional 
encouragement  and  favor  as  a  salutary  rule  of  law. 

§  115.  Theories  Which  Underlie  Introduction  of  Certified 
Copies. — The  theories  which  underlie  the  production  in  evidence 
of  certified  copies,  are  now  so  generally  in  vogue  that  comment 
under  this  branch  of  our  subject  is  of  little  importance.  The  prac- 
titioner will  remember  that  in  many  of  our  jurisdictions  the  com- 
mon-law formulas  of  procedure  are  still  retained;  and  while  ample 
statutory  provision  may  exist,  regarding  a  certain  matter  of  pro- 
cedure, while  arbitrary  rules  govern  and  prescribe  the  line  of 
evidence,  most  of  those  jurisdictions  still  allow  a  party  to  repose 
upon  the  common-law  methods  of  proof. 

§  116.  Common-Law  Provisions  on  This  Subject. — Kespect- 
ing  the  nature  and  scope  of,  but  more  accurately  the  extent  to 
which,  the  English  common  law  has  been  adopted  in  this  coun- 
try, this  adoption  is  only  to  the  extent  it  conforms  to  our  institu- 
tions and  our  methods  of  government.  In  so  far  as  it  is  subservient 
to  the  habits  and  conditions  of  society,  and  is  in  harmony  with  the 
genius,  spirit  and  objects  of  our  institutions,  the  English  common 
law  may  be  regarded  as  a  welcome  auxiliary  to  our  legislative 
enactments.  Boyer  v.  Sweety  4  111.  120;  Barloxo  v.  Lanibert^  28 
Ala.  704;  Stout  v.  Kexjes^  2  Dougl.  (Mich.)  184;  Linddey  v.  Coata^ 
1  Ohio,  245. 

§  117.  Extent  of  Their  Adoption  in  Illinois.— In  Dlinois 
the  General  Assembly  adopted  the  common  law,  and  with  few 
exceptions,  all  the  British  statutes  of  a  general  nature  in  aid  there- 
of, passed  prior  to  the  fourth  year  of  Janues  II.,  as  the  rule  of 
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decision  until  altered  or  repealed.  Fisher  v.  Deering^  60  HI. 
114.  The  same  course  was  adopted  in  Indiana.  Dawson  v.  Coff- 
mwriy  28  Ind.  220.  And  in  Ohio,  in  1793,  a  similar  statute  was 
passed,  which  was  repealed  in  1805,  re-enacted  and  again  repealed 
in  the  year  following,  since  which  time  no  legislation  has  been 
had  on  the  subject.  Ormcford  v.  Ghapmcm^  17  Ohio,  452.  In 
Iowa  the  common  law  has  always  been  recognized,  and  by  the 
Ordinance  of  1787  it  was  expressly  made  the  law  of  the  Territory 
of  Iowa.  0*FerraU  v.  Svrrvplot^  4  Iowa,  381;  State  v.  Twogoody 
7  Iowa,  252.     So  in  Nevada.     Hamilton  v.  Kneeland^  1  Nev.  40. 

§  118.  In  Massachusetts. — In  Massachusetts,  so  much  of  the 
-common  law  of  England  as  was  brought  to  that  colony  by  the 
colonists,  with  the  statutes  then  in  force  amending  or  altering  it, 
«uch  of  the  more  recent  English  statutes,  passed  since  the  emigra- 
tion, as  have  been  since  adopted  in  practice,  together  with  certain 
Ancient  usages  originating  probably  from  laws  passed  by  the  Leg- 
islature of  tiie  Colony  of  Massachusetts  Bay,  form  the  body  of  the 
'Common  law  of  that  State,  subject,  however,  to  certain  changes 
made  by  Provincial  and  State  Legislatures,  and  to  the  provisiouE 
-of  the  Constitution  of  the  State.     Com,  v.  Knowlton^  2  Mass.  530 

§  119.  In  Tennessee. — In  Tennessee  the  whole  body  of  the 
common  law  on  the  subject  of  domestic  relations  has  been  adopt- 
ed, except  so  far  as  modified  by  statutes.  McConnf  v.  King^  3 
Humph.  267.  By  common  law  is  meant  our  own  precedents, 
pi^actice  and  reports,  and  the  English  reports  and  other  books 
usually  considered  the  depositories  of  the  common  law  before  the 
Revolution,  making  in  all  cases  the  necessary  allowances  for  its 
applicability  and  suitableness  to  our  situation.  Stump  v.  Napier^ 
2  Yerg.  45. 

§  120.  In  Louisiana. — With  the  exception  of  Louisiana,  the 
several  States  in  the  Union  have  in  some  form  adopted  the  com- 
mon law.  The  extent  of  this  adoption  must  be  settled  by  the 
statutes  and  reports  of  the  several  States. 

§  121.  Tiews  of  the  United  States  Supreme  Court  as  to 

Common-Law  Methods  of  Evidence. — The  Supreme  Court  of 

the  United  States  has  declared  that  it  is  clear  that  there  can  be 

no  common  law  of  the  United  States.     The  federal  government 

is  composed  of  sovereign  and  independent  States,  each  of  which 

may  have  its  local  usages,  customs  and  laws.    There  is  no  princi- 

12 
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pie  which  pervades  the  TJnion,  and  has  the  authority  of  law,  that 
is  not  embodied  in  the  Constitution  or  laws  of  the  Union.  The 
common  law  could  be  made  a  part  of  the  federal  system  only  by 
lej^islative  adoption.  When  therefore  a  common-law  right  is 
asserted  in  a  federal  court,  the  court  will  look  to  the  State  where^ 
the  controversy  originated.     Wh^aton  v.  Peters^  33  U.  S.  8  Pet.. 

658,  8  L.  ed.  1079.  See  also  KendaU  v.  United  States,  37  TJ.  S. 
12  Pet.  524,  9  L.  ed.  1181;  Lorman  v.  Cla/rJce,  2  McLean,  568. 

The  "common  law"  mentioned  in  the  seventh  article  of 
Amendment  of  the  Constitution  of  the  United  States  is  the  com- 
mon law  of  England,  and  not  of  any  individual  State.  United 
States  V.  WaThBon^  1  Gall.  20.  The  phrase  is  used  in  that  article 
in  contradistinction  to  equity,  admiralty  and  maritime  jurispru- 
dence, and  embraces  all  suits  which  are  not  of  equity  and  admir-^ 
alty  jurisdiction,  whatever  may  be  the  peculiar  form  which  they 
may  assume,  to  settle  legal  rights.  Parsons  v.  Bedford,  28  U.  S. 
3  Pet.  446,  7  L.  ed.  736. 

In  the  federal  courts  it  ha^  been  strongly  intimated  that,  as  the- 
common  law  of  England  has  never  been  adopted  in  all  its  provis- 
ions in  any  State  of  the  Union,  the  party  who  seeks  to  enforce  a. 
right  not  theretofore  asserted  or  established  by  the  decision  of  the 
state  court  where  the  controversy  arose,  nor  by  custom  or  usage, 
must  give  some  evidence  tending  to  show  to  what  extent  the  com- 
mon law  was  adopted  in  that  State  before  he  can  maintain  his. 
action,  and  enforce  his  demand  as  a  right  guaranteed  to  him  by 
the  common  law.     Wheaton  v.  Peters,  33  U.  S.  8  Pet.  591,  658,. 

659,  8  L.  ed.  1055,  1079,  1080. 

§  122.  Effect  of  Abrogation  of  the  Common  Law  upon  Sec- 
ondary Evidence. — If  the  common  law  has  been  abrogated, 
changed  or  modified  by  a  statute  of  another  State,  this  must  be 
made  a  matter  of  proof  under  the  rules  of  evidence  under  the 
State  where  the  litigation  is  pending.  White  v.  Knapp,  47 
Barb.  549;  Holmes  v.  Broughton,  10  Wend.  75;  Donegwa  v.  Woody 
49  Ala.  242. 

These  presumptions  do  not  apply  to  the  States  of  Florida,  Lou- 
isiana and  Texas.    If  orris  v.  Harris,  15  Cal.  226. 

§  123.  Secondary  Evidence  where  Party  has  been  Deprived 
of  the  Original  by  Fraud. — It  is  scarcely  necessary  to  expand 
the  proposition  implied  by  tlie  heading  of  this  paragraph.  Actual 
or  positive  fraud  includes  any  cunning  deception  or  artifice  used 
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to  circumvent,  cheat  or  deceive  another.  1  Story,  Eq.  Jnr.  §§  186, 
187.  But  fraud,  in  the  sense  of  equity,  properly  includes  all  acts, 
omissions  and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence,  justly  reposed,  and  are  injuri- 
ous to  another,  or  by  which  any  undue  and  unconscientious 
advantage  is  taken  of  another.  Id.  See  also  Gale  v.  Gcde^  1& 
Barb.  249;  Dickinson  v.  Chesapeake  <&  0.  R,  Co.  7  W.  Va.  390; 
Kennedy  v.  K&tvnedy^  2  Ala.  571;  Belcher  v.  Bdclier^  10  Yerg. 
121;  Story  v.  Norwich  c6  W.  R.  Co.  24  Conn.  94.  It  is  familiar 
law  that  fi-aud  will  vitiate  all  acts  and  contracts,  however  solemn,, 
and  will  often  invade  the  judicial  sphere  for  the  purpose  of  abro- 
gating the  most  conclusive  judgments.  The  relation  that  active 
or  constructive  fraud  may  sustain  to  legal  presumptions  will 
receive  appropriate  treatment  hereafter.  In  this  connection,  it 
will  suffice  to  remind  the  practitioner  that  the  burden  of  proof 
is  with  the  party  alleging  the  fraud.  Warren  v.  Oahrid^  51 
Ala.  235;  Vanbihber  v.  Beirn^e^  6  W.  Va.  168;  Klein  v,  HorvnCy 
47  m.  430;  Mcyrgam,  v.  Olvey,  53  Ind.  6. 

a.  Fraud  may  not  be  Proved,  but  Inferred. — Direct  and 
positive  proof  of  fraud  is  not  required.  Stratcss  v.  Kra/aert^  66 
ni.  254;  Stikeman  v.  Dawson^  1  DeG.  &  Sm.  105.  It  may  be 
established  by  proving  circumstances  from  the  existence  of  which 
a  fraudulent  intent  is  a  natural  and  irresistible  inference  ( Wadr 
dingham  v.  Loker^  44  Mo.  132;  Bowden  v.  Bowden^  75  HI.  143; 
Re  Va/nderveer,  20  N.  J.  Eq.  463;  McDam^id  v.  Baca,  2  Cal.  326; 
Farmer  v.  Calvert,  44  Ind.  209;  StewoArt  v.  Strashwrger,  61  How. 
Pr.  388;  Kaine  v.  Weigley,  22  Pa.  179);  and  all  circumstances, 
trivial  in  themselves  may,  when  combined  together,  afford  irre- 
fragable proof  of  fraudulent  intent  {Hopkins  v.  Sievert,  58  Mo. 
201.  See  Brady  v.  Barnes,  42  Conn.  512);  but  circumstances 
of  mere  suspicion  will  not  warrant  the  conclusion  of  fraud  (Tay- 
l(yr  V.  Fleet,  4  Barb.  95;  Clarke  v.  WhUe,  37  U.  S.  12  Pet.  178, 
9  L.  ed.  1046);  and  if  the  case  made  out  is  consistent  with  fair 
dealing  and  honesty,  the  charge  of  fraud  fails.  Pares  v.  Pa/res,  35 
L  J.  Ch.  218.  And  see  Steele  v.  KinUe,  3  Ala.  352.  While  a 
court  may  properly,  in  some  cases,  infer  fraud  from  certain  facts 
found,  yet  it  is  constructive  or  legal  as  distinguished  from  actual 
fraud,  and  the  inference  is  one  of  law  and  not  of  fact.  Brady  v. 
Barnes,  42  Conn.  513. 

b.  The  Rule  as  to  Fraud  Stated. — In  order  to  establish  fraud. 
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the  true  rule  in  all  courts  is  to  require  such  legal  evidence  as  will 
overcome  in  the  mind  of  the  tribunal  the  legal  presumption  of  in- 
nocence, and  beget  a  belief  of  the  truth  of  the  allegation  of  fraud. 
Marksbury  v.  Taylor,  10  Bush,  519.  EWdence  of  acts  done  be- 
fore any  rights  of  the  parties  charging  fraud  had  supervened, 
which  tend  to  illustrate  the  conduct  of  the  parties,  and  develop 
their  relations,  is  admissible.  Craig^s  App.  77  Pa.  448.  And 
see  Moog  v.  Benedicks,  49  Ala.  512;  United  States  v.  A  Quam^tity 
^f  Tobacco,  6  Ben.  68;  King  v.  Fitch^  2  Abb.  App.  Dec.  508,  1 
Xeyes,  432;  3  Wait,  Act.  and  Def .  446. 

c.  A  Corollary  of  These  Propositions  Stated. — The  proposi- 
tion then  may  be  regarded  as  clearly  established,  that  where  a 
party  has  been  deprived  of  primary  evidence  by  fraud  to  the  ex- 
tent of  having  personal  and  property  rights  in  jeopardy,  parol 
evidence  may  be  introduced  to  show  the  fraud,  and  on  its  being 
satisfactorily  established,  secondary  evidence  is  admissible.  Pro- 
fessor Greenleaf  at  section  89  of  his  Treatise  on  Evidence  cites 
still  another  instance  in  which  secondary  evidence  is  allowable, 
and  upon  his  authority  it  seems  that  in  all  cases  where  the  writ- 
ten communication  or  agreement  between  the  parties  is  collateral 
to  the  question  in  issue,  it  (the  original  document)  need  not  be 
produced,  as  where  the  writing  is  a  mere  proposal  which  has  not 
been  acted  upon,  or  where  a  written  memorandum  was  made  of 
the  terms  of  the  contract  which  was  read  in  the  presence  of  the 
pai-ties,  was  never  signed  or  proposed  to  be  signed;  or  where  dur- 
ing an  employment  under  a  written  contract  a  separate  verbal  or- 
der is  given;  or  where  the  action  is  not  directly  upon  the  agree- 
ment, for  non-performance  of  it,  but  is  in  tort,  for  the  conversion 
or  detention  of  the  document  itself;  or  where  the  action  is  for 
the  plaintiffs  share  of  money  had  and  received  by  the  defendant, 
under  a  written  security  for  a  debt  due  them  both.  See  also 
Shomberger  ^,Ra6kman,yi  Pa.  87;  Scott  Y.Baker,  37  Pa.  330;  Cecil 
Bank  v.  Snively,  23  Md.  253;  Supples  v.  Lewis,  37  Conn.  568; 
Wa/rd  V.  Bxisack,  46  Wis.  407.  So,  the  fact  that  a  letter  was 
written  may  be  proved  by  oral  evidence,  although  its  contents 
cannot.  Holcoinbe  v.  Stat^,  28  Ga.  66.  So,  when  a  deposit  is 
made  in  the  bank  of  a  draft,  if  only  the  amount  of  the  deposit  is 
in  issue,  it  may  be  proved  by  oral  evidence.  Bowen  v.  National 
Bamk  of  Newport,  11  Hun,  226.  The  rule  stated  by  Mr.  Green- 
leaf  in  sec.  89  has  been  disputed.  2  Phillips,  Ev.  (Cow.  «fe  H.  ed.) 
398;  CHXbert  v.  Duncan,  29  N.  J.  L.  133. 
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§  124.  Secondary  Eyideuce  In  Cases  where  the  Primary 
ETidence  is  in  the  Control  of  a  Stranger. — As  we  have  seen, 
primary  evidence  involves  the  introduction  of  the  original  instru- 
ment, the  presence  of  which  is  necessary  to  the  ascertainment  of  a 
given  fact.  This  grade  of  evidence  is  universally  required,  except  in 
instances  that  it  is  the  province  of  these  chapters  to  discuss.  It 
sufficiently  appears  that  where  the  original  paper  is  shown  or  ap- 
pears to  be  in  the  possession  or  control  of  the  adverse  party,  and 
when,  after  due  notice  to  produce  it,  he  fails  to  comply,  second- 
ary evidence  is  admissible.  I  shall  now  discuss  those  instances 
where  the  original  paper  is  shown  or  appears  to  be  in  the  posses- 
sion or  under  the  control  of  a  stranger,  who  is  under  no  legal  ob- 
ligation to  produce  it,  and  who,  reposing  upon  his  rights,  abso- 
lutely refuses  to  produce  it. 

Resort  is  usually  had  in  these  cases  wherever  practicable  to  a 
subpoena  duces  tecum.  Instances  of  frequent  occurrence  are  easily 
recalled,  as  coming  directly  within  the  scope  of  this  exception. 
An  attorney,  under  a  well-settled  principle  of  law,  refuses  to  pro- 
duce a  document  in  his  possession,  and  bases  his  refusal  upon  the 
contractual  relations  he  sustains  to  his  client.  An  illustration  of 
this  case  is  found  in  People  v.  JSenjamin,  9  How.  Pr.  419.  The 
facts  disclosed  by  the  opinion  were  substantially  as  follows:  i  The 
attorney  for  the  defendant  was  called  upon  as  a  witness  for  the 
plaintifE,  upon  a  S'uhpmna  duces  tecum^  to  produce  a  bill  of  sale 
between  the  parties;  and  he  testified  that  he  had  the  bill  of  sale 
then  in  his  pocket,  that  he  received  it  in  his  character  of  counsel 
for  the  defendant,  after  he  was  employed  as  such  counsel  in  the 
action;  that  he  considered  himself  under  obligations  not  to  dis- 
close or  produce  it,  unless  by  the  consent  of  his  client,  and  refused 
to  do  so,  unless  by  his  orders.  Held^  That  an  order  of  the  justice 
requiring  the  attorney  to  produce  the  bill  of  sale,  and  his  subse- 
quent conviction  for  contempt  in  not  doing  so,  were  unauthorized 
and  unlawful.  Why?  Because  the  bill  of  sale  was  evidence  in- 
trusted to  the  attorney  in  the  confidence  growing  out  of  the  rela- 
tion of  counsel  and  client,  and  he  was  not  at  liberty  to  furnish 
the  adverse  party  with  it,  or  to  testtfy  to  any  fact  which  had  come 
to  his  knowledge  in  consequence  of  that  relation. 

Prior  and  subsequent  adjudications  of  our  courts  sustain  the 

same  position,  and  we  may  regard  it  as  established  law  that  an  at- 

'  tomey  is  not  bound  to  produce  in  evidence  documents  intrusted 

to  him  by  a  client,  but  he  may  be  examined  as  to  the  fact  of  their 
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existence  for  the  purpose  of  enabling  the  opposite  party  to  give 
parol  evidence  of  their  contents.  See  Lynde  v.  Judd^  3  Day,  499; 
Jackson  v.  Burtu^  14  Johns.  391;  Kellogg  v.  Kellogg^  6  Barb. 
116;  Durhee  v.  Lelcmd^  4  Yt.  612;  Jackson  v.  M^  Vey^  18  Johns. 
330;  Rlwadea  v.  Selin^  4  Wasli.  C.  C.  718;  Jackson  v.  Denison,  4 
Wend.  558;  Doe  v.  Eoss^  7  Mees.  &  W.  102;  Damics  v.  TTafeT**,  9 
Mees.  &  W.  608;  Doe  v.  Langdon^  12  Q.  B.  711;  i>(?^  v.  Harris^ 
5  Car.  &  P.  592. 

The  privilege  does  not  extend  to  a  combination  between  attor- 
ney and  client  to  prevent  the  court  from  compelling  the  produc- 
tion of  important  papers  at  the  trial.     People  v.  Sheriff  of  New 
Y(yrk,  29  Barb.  622,  7  Abb.  Pr.  96. 

An  attorney  who  has  in  his  possession  receipts  which  his  client 
could  be  compelled  to  produce  or  disclose,  can  also  be  compelled 
to  produce  them  or  testify  as  to  their  contents.  Andretos  v.  Ohio 
<6  M,  R.  Co.  14  Ind.  169;  Ecjyarte  MauUhy,  13  Md.  App.  625. 
See  further,  on  general  subject,  McPherson  v.  RailJbone^  7  Wend. 
216;  People  v.  Benjamin^  9  How.  Pr.  419. 

The  protection  of  confidential  communications  made  to  profes- 
sional advisors  is  dictated  by  a  wise  and  hberal  policy.  If  a  per- 
son cannot  consult  his  legal  advisor  without  being  liable  to  have 
the  interview  made  public  the  next  day  by  an  examination  en- 
forced by  the  courts,  the  law  would  be  little  short  of  despotism. 
It  would  be  a  prohibition  upon  professional  advice  and  assistance. 
Connecticut  Mut.  Z.  Ins.  Co.  v.  Schaefer^  94  U.  S.  457,  24  L.  ed. 
251  (1877). 
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§  125.  What  the  Term  Includes — Tarious  Definitions.— 

Under  this  term  are  properly  included  all  material  substances  on 
which  the  thoughts  of  men  are  represented  by  writing  or  any 
other  species  of  conventional  mark  or  symbol ;  this  is  the  com- 
prehensive definition  by  Best. 

Sir  James  Stephen's  definition  is  more  restricted :  "  Any  sub- 
stance having  any  matter  expressed  or  described  upon  it  by  marks 
capable  of  being  read  (Dig.  Law  Ev.,  Art.  1.) 

Chamberlain,  in  his  valuable  annotations  on  the  treatise  of 
Best,  at  page  215,  comments  suggestively  as  follows :    "  Within 
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these  definitions,  a  ring  or  banner  with  an  inscription,  a  mnsical 
<K)mposition,  and  a  savage  tattooed  with  words  intelligible  to  him- 
«eM,  would  all  be  documents.  Photographs,  caricatures,  wooden 
tallies,  and  the  like,  would  probably  be  excluded  under  Stephen's 
■definition;  not  apparently  under  the  others. 

While  the  sweeping  definitions  given  supra  are  probably  suffi- 
•ciently  accurate  for  the  purpose  of  distinguishing  documentary 
from  personal  evidence,  it  may  be  doubted  whether  the  definition 
of  "  document "  could  not  with  advantage  be  narrowed  to  the 
single  case  of  writing  as  a  means  of  conveying  thought  in  certain 
instances.  Thus  it  is  submitted,  the  so-called  "  best  evidence 
rule  "  (see  C.  III.  {a)  of  this  note,  infra)  applies  only  to  written 
■documents.  Thus,  for  example,  in  Cmn.Y,  Morrdl^  99  Mass.  542, 
it  was  Iield  that  a  tag  of  a  valise  on  which  words  were  inscribed 
was  not  a  document.  But  see  Memphis  <b  G.  H.  Co.  v.  Maples^ 
«3  Ala.  601. 

§  126.  Pnblic  Bocumeiits. — "An  instrument  of  record  con- 
cerning the  business  of  the  people  at  large,  preserved  in  or  eman- 
ating from  any  department  of  government ;  also,  a  publication 
printed  or  issued  by  order  of  one  or  both  houses  of  Congress  or 
of  a  State  Legislature."    Anderson's  Law  Diet  Title  Docwinent. 

Public  documents  include  State  papers,  maps,  charts,  and  like 
formal  instruments,  made  under  public  auspices.  A  copy  of  such 
•document,  issued  by  public  authority,  is  as  valid  as  the  original; 
as,  an  officially  published  statute.  The  term  also  embraces  official 
records  required  to  be  kept  by  Statute.  See  McCavl  v.  United 
States,  1  Dak.  321  (1876),  cases;  1  Sup.  Eev.  Stat.  pp.  154, 288. 

There  are  records  which  partake  both  of  a  public  and  private 
character,  and  are  treated  as  the  one  or  the  other,  according  to 
the  relation  in  which  the  applicant  stands  to  them.  The  books  of 
a  corpomtion  are  public  with  respect  to  strangers.  Maine's 
Treatise,  677. 

The  California  Code  of  Civil  Procedure,  after  dividing  all 
writings  into  two  kinds,  viz.:  public  and  private,  declares  public 
writings  to  be  :  1.  The  written  acts  or  records  of  the  acts  of  the 
sovereign  authority,  of  official  bodies  and  tribunals,  and  of  public 
officers,  legislative,  judicial  and  executive,  whether  of  this  State, 
of  the  United  States,  of  a  sister  State  or  of  a  foreign  country;  2. 
Public  records  of  public  writings.  Cal.  Code  Civil  Proc.  (1888) 
§18. 
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Public  documents,  presumptively,  contain  the  records  made  by 
the  public  functionaries  in  the  executive,  legislative  and  judicial 
■departments  of  the  government.  They  import  necessarily  a  high 
■degree  of  credibility.  Their  recitals  are  supposed  to  contain 
Authentic  memoranda  of  what  especially  concerns  the  general 
public.  And  they  are  frequently  the  memorials  and  repositories 
of  both  vested  and  inchoate  rights.  It  is  contrary  to  public  policy 
And  the  rules  of  effective  government  to  allow  them  to  be  dis- 
turbed. In  rare  instances,  where  clerical  eiTor  can  be  disclosed, 
or  where  fraudulent  practices  can  be  established,  a  pubUc  docu- 
ment can  be  assailed  and  its  force  and  effectiveness  utterly  vitiated. 
But  from  a  very  early  period  these  documents  have  been  open  to  in- 
spection at  all  reasonable  hours,  and  frequently  where  written  and 
other  documents  are  in  the  oflScial  custody  of  some  officer  of  the 
oourt,  inspection  may  be  had  upon  due  application,  and  an  order 
.granted.  Rex  v.  Staffordshire^  6  Ad.  &  El.  99;  Atherfold  v. 
Beard,  2  T.  E.  610;  Stone  v.  Crocker,  24  Pick.  88. 

§  127.  The  Statutory  Law. — The  statutory  law  of  the  vari- 
ous States  makes  ample  provision  for  the  introduction  of  public 
•documents  in  evidence,  and  indicate  the  method  to  be  adopted. 
Many  of  the  principles  which  underhe  the  introduction  of  judicial 
records  in  evidence  apply  to  the  principle  under  discussion.  It 
will  be  remembered  that  not  only  are  the  judicial  proceedings  of 
the  courts  of  any  State  admitted  in  evidence,  when  properly 
attested,  but  the  records  also  are  entitled  to  the  same  privilege. 
The  language  of  the  Congressional  Act  is  "the  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved  if 
Emitted  in  any  other  State  in  the  United  States  by  the  attesta- 
tions of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a 
«eal,  together  with  a  certificate  of  the  judge,  chief  justice  or  pre- 
siding magistrate,  as  the  case  may  be,  that  the  said  attestation  is 
in  due  form."  (Act  of  May  26,  1790,  §  1;  1  Story,  Laws  U. 
S.  93).  This  Act  was  passed  pursuant  to  the  Constitution,  con- 
ferring the  power  upon  Congress  to  prescribe  the  manner  in 
which  pubhc  acts,  records  and  judicial  proceedings  of  one  State 
shall  be  proved  in  any  other  State  and  the  effect  to  be  given  to 
them.    (Const.  U.  S.  art.  4,  §  1.) 

The  Act  prescribes  the  persons  by  whom  the  records  shall  be 
attested,  but  the  form  of  the  attestation,  and  that  alone,  is  not 
prescribed,  but  must  conform  to  the  usage  of  the  State  in  which 
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the  record  is,  and  not  to  that  of  the  United  States  or  of  the  State? 
in  which  it  is  to  be  used  in  evidence.  Morria  v.  Patching  24  If . 
Y.  395. 

Judge  Allen  in  the  above  entitled  cause  lays  down  the  rule 
that  the  clerk  alone  can  certify  under  this  statute,  and  that  the 
certificate  of  his  under  clerk  in  his  absence  is  incompetent. 

§  128.  Examined  Copy. — The  most  felicitous  evasion  of  the 
embarrassments  frequently  encountered,  under  the  old  practice  in 
introducing  public  documents  in  evidence  is  by  "  examined  copy,"^ 
that  is,  a  copy  sworn  to  be  a  true  copy  by  a  witness  who  has^ 
compared  it  carefully  with  the  original.  This  mode  of  proof 
avoids  much  inconvenience.  There  is  an  insuperable  objection  to 
the  actual  production  of  the  original  documents  themselves. 
They  are,  comparatively  speaking,  little  liable  to  abstraction,, 
alteration  or  misrepresentation.  The  entire  community  are  inter- 
ested in  their  preservation.  With  but  few  exceptions  they  are- 
subject  to  daily  inspection,  and  they  are  frequently  required  for 
evidentiary  purposes,  so  frequently,  in  fact,  as  to  be  demanded  in 
several  places  at  the  same  time.  Obviously  this  constant  handling 
and  bandying  would  result  in  mutilation  and  loss,  and  the  rule  of 
"  examined  copy  "  avoids  much  confusion,  delay  and  hardship. 

§  129.  Provisions  of  the  New  York  Code.— All  States  that 
have  adopted  the  reformed  procedure  inaugurated  by  the  New 
York  Legislature  in  1848  have  express  legislation  upon  this 
subject,  and  the  provisions  of  the  New  York  Code  may  be  taken 
as  typical.  "Where  the  officer  to  whom  the  legal  custody  of  a 
paper  belongs,  certifies,  under  his  hand  and  official  seal,  that  he. 
has  made  diligent  examination  in  his  office  for  the  paper,  and 
that  it  cannot  be  found,  the  certificate  is  presumptive  evidence  of 
the  facts  so  certified,  as  if  the  officer  testified  to  the  same."  N. 
Y.  Code  Civ.  Proc.  §  921. 

Such  an  enactment  is  essential  to  meet  that  class  of  cases  con- 
stantly arising  where  a  public  document  has  been  mislaid  or  is  not 
for  any  reason  at  the  time  available.  Its  scope  has  been  extended 
until  in  all  the  States  well  recognized  rules  have  been  enacted 
touching  the  exemplication  of  public  documents  preparatory  to- 
their  introduction  in  evidence.  Uusually  the  certifying  officer 
must  state  in  his  certificate  that  the  copy  certified  to  has  been 
compared  by  him  with  the  original,  and  is  a  correct  transcript 
thereof.     The  Statute  in  most  instances  also  requires  that  the 
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document  or  copy  should  be  attested  by  the  official  seal,  and  the 
impression  may  be  made  directly  on  the  paper. 

The  certificate  must  conform  to  the  requirements  of  the  statute 
in  relation  to  the  matters  which  are  required  to  appear  in  it,  or  it 
will  not  be  sufficient  to  authorize  the  reading  of  the  copy  of  tlie 
certified  paper  in  evidence.  The  certificate  must  show  that  the 
paper  certified  contains  a  copy  of  the  whole  of  the  original;  it  is 
not  enough  to  state  that  it  is  a  correct  copy. 

Where  proofs  by  certified  copies  of  papers  are  substituted  for 
common-law  evidence,  all  the  forms  directed  by  the  statute, 
whether  preliminary  or  substantial,  must  be  strictly  complied  with. 
Rogers  v.  Jackson^  19  Wend.  383-385. 

§  130.  Becent  Legislation  on  the  Subject. — Colorado  legis- 
lation illustrates  the  latest  phase  of  statutory  enactment  concerning 
this  subject  of  public  documents.  Its  Code  of  Civil  Procedure, 
as  amended  in  1889,  provides: 

"  A  copy  of  any  document  or  record  or  paper,  in  the  custody 
of  a  public  officer  of  this  State  or  of  the  United  States,  within  this 
State,  certified  under  the  official  seal,  or  verified  by  the  oath  of 
such  officer  to  be  a  true,  full  and  correct  copy  of  the  original  in 
his  custody,  may  be  read  in  evidence  in  an  action  or  proceeding  in 
the  courts  of  this  State,  in  the  like  manner,  and  with  the  like 
eifect  as  the  original  could  be  if  produced."  Rice's  Annotated 
Code  Civ.  Proc.  §  422  (1890). 

It  must  be  remembered,  however,  that  courts  do  not  take  judi- 
cial notice  of  the  statutes  of  other  States.  They  must  be  set  out 
in  the  pleadings,  and  proved  like  other  facts.  Polk  v.  Battey'- 
field,  9  Colo.  325  (1886). 

§  131.  Provisions  of  the  California  Code.— Every  public 
officer  having  the  custody  of  a  public  document  which  a  citizen 
has  a  right  to  inspect,  is  bound  to  give  him,  on  demand,  a  certified 
copy  of  it  on  payment  of  the  legal  fees  therefor,  and  such  copy  is 
admissible  in  evidence  in  like  cases  and  with  like  effect  as  the 
original  writing.     Cal.  Code  Civ.  Proc.  §  1893. 

§  132.  The  Nebraska  Code. — The  Nebraska  Code  \&  a  substan- 
tial re-enactment  of  the  same  j^rovision.  The  phraseology 
employed  in  the  various  Code  sections  relating  to  the  subject  is 
identical.  Neb.  Code,  §  396.  See  also  a  general  reference  to  this 
fiubject  in  3  Estee,  PL  (1879)  539.  These  provisions  are  merely 
declaratory  of  the  well  recognized  modem  rule. 
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While  the  practitioner  must  in  all  instances  refer  to  local  stat- 
ute regulating  the  introduction  of  public  documents  in  evidence^ 
those  acts  will,  as  a  rule,  embody  but  one  principle  and  speak  but 
one  language.  Quite  recently  (1874)  the  Legislature  of  California, 
after  mature  deliberation  and  extended  debate,  adopted  a  statute 
which  combines  the  best  features  of  the  various  State  and  Federal 
acts  now  in  force  regulating  this  subject.  As  a  comprehensive 
epitome  of  the  law,  we  give  the  sections  of  that  act  now  in 
operation. 

§  133.  Proof  of  OflSelal  Docnments. — Official  documents  may 
be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of  the 
state  department  of  the  State;  and  of  the  United  States,  by  the 
records  of  the  state  departments  of  the  United  States,  certified  by 
the  heads  of  those  departments  respectively.  They  may  also  be 
proved  by  public  documents,  printed  by  the  order  of  the  Legisla- 
ture or  Congress,  or  either  house  thereof. 

2.  The  proceedings  of  the  Legislature  of  this  State,  or  of  Con- 
gress, by  the  journals  of  those  bodies  respectively,  or  either  house 
thereof,  or  by  published  statutes  or  resolutions,  or  by  copies  certi- 
fied by  the  clerk,  or  printed  by  their  order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  Legisla-' 
ture  of  a  sister  State,  in  the  same  maimer. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  Legisla- 
ture of  a  foreign  country,  by  journals  published  by  their  authority,, 
or  commonly  received  in  that  country  as  such,  or  by  a  copy  certi- 
fied under  the  seal  of  the  country  or  sovereign,  or  by  a  recogni- 
tion thereof  in  some  public  act  of  the  Executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of  a  board 
or  department  thereof,  by  a  copy  certified  by  the  legal  keeper 
thereof,  or  by  a  printed  book  published  by  the  authority  of  such 
a  corporation. 

6.  Documents  of  any  other  class  in  this  State,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  State,  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  thereof,  together  with 
the  certificate  of  the  Secretary  of  State,  Judge  of  the  Supreme, 
Superior,  or  County  Court,  or  Mayor  of  a  city  of  such  State,  that 
the  copy  is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original. 
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8.  Documents  of  any  other  class  in  a  foreign  country,  by  the^ 
original,  or  by  a  copy  certified  by  the  legal  keeper  thereof,  with  a. 
certificate  nnder  seal,  of  the  country  or  sovereign,  that  the  docu- 
ment is  a  valid  and  subsisting  document  of  such  country,  and  that 
the  copy  is  duly  certified  by  the  officer  having  the  legal  custody 
of  the  original. 

9.  Documents  in  the  departments  of  the  United  States  Gov- 
ernment, by  the  certificate  of  the  legal  custodian  thereof.  CaL 
Code  Civ.  Proc.  §  1918. 

Sister  State  includes  United  States  and  Territories.    Id,  1924.. 

These  rules  of  evidence  are  subject  to  legislative  control,  and 
the  right  to  afEect  such-  change  as  may  be  expedient  is  practically 
unrestricted  if  the  rules  established  are  impartial  and  uniform  in 
application.     Gage  v.  Ca/rraher^  14  West.  Rep.  923,  125  Dl.  451. 

§  134.  The  New  York  Commission  to  Devise  and  Begnlate 
a  Code  of  Evidence. — Without  doubt  the  ablest  commission  ever 
appointed  in  any  country  to  devise  and  regulate  a  Code  of  Evi- 
dence, has  just  closed  its  labors  in  the  State  of  New  York.  That 
commission,  consisting  of  David  Dudley  Field,  David  L.  FoUett 
and  William  Kumsey,  has  had  under  constant,  critical  review 
every  statutory  enactment  relating  to  the  law  of  evidence  that  has- 
been  engrafted  upon  the  law  of  both  England  and  America.  They 
have  brought  to  the  consideration  of  this  task  rare  mental  apti- 
tude, the  ripest  scholarship  and  the  highest  possible  phase  of 
judicial  acumen.  The  result  of  their  labors  may  well  be  regarded 
as  a  monumental  exhibit  of  what  trained  logicians  can  produce  in 
the  way  of  a  codified  law  upon  this  subject.  Their  deliberations- 
were  characterized  by  a  spirit  of  liberality  as  to  the  existing  law^ 
and  after  a  careful  analysis  of  the  California,  Colorado,  and  other 
Code  Provisions,  they  report  a  draft  of  a  Code  of  Evidence  to  the 
New  York  Legislature,  which  may  well  be  considered  as  embody- 
ing the  matured  reflection  of  the  best  juridical  minds. 

§  135.  Definitions  by  the  Commission. — They  define  public 
writings  or  documents  as: 

(1)  The  written  acts  or  records  of  the  acts  of  sovereign  au^ 
thority,  of  official  bodies  and  tribunals,  and  of  public  officers,  leg- 
islative, judicial  and  executive,  whether  of  this  State,  of  the  United 
States,  of  a  sister  State,  or  of  a  foreign  country. 

(2)  Public  records,  kept  in  any  State,  of  private  writings. 
Sections  82  and  83  provide  that  the  contents  of  proclamations,. 
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State  papers,  public  documents  and  legislative  journals  printed 
by  the  official  printer  under  the  authority  of  Congress  or  the  Leg- 
islature respectively,  or  of  either  branch  thereof,  may  be  proved 
by  the  printed  copy  or  by  the  original,  and  that  the  recitals  in  a 
public  statute  are  proof  of  the  facts  recited  for  the  purpose  of 
carrying  it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  evidence  between  parties  who  claim  under  its  provi- 
sions, but  no  further. 

The  United  States  and  Circuit  Courts  will  take  judicial  notice 
of  the  statutes,  laws  and  usages  of  the  several  States  without  re- 
quiring the  same  proof  as  of  foreign  laws. 

Statutes  purporting  to  be  published  by  authority  of  a  State  are 
admissible  to  pro¥e  what  the  statute  law  of  such  State  is  upon  a 
given  matter,  and  the  burden  of  discrediting  them  is  upon  the 
party  against  whom  they  are  offered.  See  Chap.  II.,  Ante  on 
**  Judicial  Notice,"  also  Toulcundou  v.  Lachenmeyer^  6  Abb.  Pr. 
N.  S.  215;  Gomparet  v.  Jernegan^  5  Blackf.  375;  Merrijield  v. 
liobhinsj  8  Gray,  150;  AUen  v.  Watson^  2  Hill,  L.  319;  Emery  v. 
Berry,  28  N".  H.  473. 

Summarizing  the  conclusions  of  authority  regarding  the  admis- 
sibility and  effect  of  public  documents  as  instruments  of  evidence, 
we  may  say  that  to  render  such  documents,  when  properly  au- 
thenticated, admissible  in  evidence,  their  contents  must  be  per- 
tinent to  the  issue.  It  is  also  necessary  that  the  document  be 
made  by  the  person  whose  duty  it  was  to  make  it,  and  that  the 
matter  it  contains  be  such  as  belonged  to  his  province,  or  came 
within  his  official  cognizance  or  observation.  Documents  having 
these  requisites  are  in  general,  admissible  to  prove,  either  prima 
facie  or  conclusively,  the  facts  they  recite.     Greenl.  Ev.  §  491. 

§  136.  Beeords  of  the  United  States  Courts,  How  Proved. 

— The  records  of  courts  of  the  United  States  are  proved  by 
exemplified  copies,  under  the  seal  of  the  court,  and  certified  by 
the  clerk.  Pepoon  v.  Jenkins^  2  Johns.  Gas.  119.  And  by  Act 
of  May  14,  1845,  it  is  provided  that  a  copy  of  any  records  and 
proceedings  of  the  district  and  circuit  courts  of  the  United  States 
may  be  received  in  evidence  in  all  courts  of  this  State  when  cer- 
tified by  the  clerk  or  officer  in  whose  custody  the  same  is  required 
by  law  to  be,  to  have  been  compared  by  him  with  the  original, 
and  to  be  a  correct  transcript  therefrom,  and  of  the  whole  of  such 
original,  and  attested  by  the  official  seal  of  such  officer. 
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Laws  1845,  Chap.  303,  p.  326;  Desty,  Fed.  Proc.  §  906,  states 
the  rule  of  the  Federal  courts,  regulating  the  admission  of  testi- 
mony. The  language  is:  "AU  records  and  exemplifications 
of  books,  which  may  be  kept  in  any  public  office  of  any  State  or 
territory,  or  of  any  coimtry  subject  to  the  jurisdiction  of  the 
United  States,  not  appertaining  to  a  court,  shall  be  proved  or  ad- 
mitted in  any  court  or  office  in  any  other  State  or  territory,  or  in 
any  such  country  by  the  attestation  of  the  keeper  of  the  said  rec- 
ords or  books,  and  the  seal  of  his  office  annexed,  if  there  be  a  seal, 
together  with  a  certificate. 

Modem  legislation  has  made  ample  provision  for  the  introduc- 
tion of  public  documents  in  evidence;  and  while  these  various  pro- 
visions vary  somewhat  in  phraseology,  the  scope  and  meaning  of 
their  various  recitals  is  substantially  the  same. 

§  137.  Typical  Legislation  on  this  Subject.— First  as  typical 
of  code  legislation  I  will  cite  the  New  York  Code  of  Civil 
Procedure. 

a.  Statutes^  etc.  How  Proved. — §  932.  A  Statute,  or  joint 
resolution,  passed  by  the  Legislature  of  the  State,  may  be  read  in 
evidence,  from  a  newspaper,  designated,  as  prescribed  by  law,  to 
publish  the  same,  until  six  months  after  the  close  of  the  session  at 
which  it  was  passed;  and,  at  any  time,  from  a  volume  printed 
under  the  direction  of  the  Secretary  of  State. 

b.  Copies  of  Records  and  Papers  in  Certain  Offices^  Pre- 
sumptive Evidence.— §  933.  A  copy  of  a  paper  filed,  kept,  en- 
tered or  recorded,  pursuant  to  law,  in  a  public  office  of  the  State, 
the  officer  having  charge  of  which  has,  pursuant  to  law,  an  official 
seal;  or  with  the  clerk  of  a  court  of  the  State;  or  with  the  clerk  or 
secretary  of  either  House  of  the  Legislature,  or  of  any  other  pulv 
lic  body  or  public  board  created  by  authority  of  a  law  of  the  State, 
and  having,  pursuant  to  law,  a  seal;  or  a  transcript  from  a 
record  kept,  pursuant  to  law,  in  such  a  public  office,  or  by  such  a 
clerk  or  secretary,  is  evidence,  as  if  the  original  was  produced. 
But  to  entitle  it  to  be  used  in  evidence,  it  must  be  certified  l^y 
the  clerk  of  the  court,  under  his  hand  and  the  seal  of  the  court; 
or  by  the  officer  having  the  custody  of  the  original,  or  by  his  deputy 
or  clerk,  appointed  pursuant  to  law,  under  his  official  seal,  and 
the  hand  of  the  person  certifying;  or  by  the  presiding  officer,  sec- 
retary, or  clerk  of  the  public  body  or  board,  appointed  pursuant 
to  law,  under  his  hand,  and,  except  where  it  is  certified  by  the 
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clerk  or  secretary  of  either  House  of  the  Legislature,  under  the  of- 
ficial seal  of  the  body  or  board. 

c.  Papers  Piled  With  Town  Clerk.— §  934.  A  copy  of  a. 
paper  filed,  pursuant  to  law,  in  the  office  of  a  town  clerk,  or  a. 
transcript  from  a  record  kept  therein,  pursuant  to  law,  certified 
by  the  town  clerk,  is  evidence,  with  like  ejQfect  as  the  original. 

§  138.  Pnrtlier  Illnstration  of  Proof  Allowed  in  the  United 
States  Courts. — ^Written  laws  may  be  proved  by  properly  au- 
thenticated  copies;  unwritten  by  parol  testimony  of  experts,  Erv- 
nis  V.  Smith,  55  U.  S.  14  How.  400,  14  L.  ed.  472. 

Foreign  laws  must  be  proved  like  other  facts;  they  must  be 
verified  by  oath,  or  by  some  high  authority  not  less  to  be  respected 
than  the  oath  of  an  individual.  Church  v.  jEPubba/rtj  6  U.  S.  2* 
Cranch,  187,  2  L.  ed.  249. 

A  copy  of  an  instrument  can  be  admitted  in  evidence  only 
upon  being  proved  a  true  copy.  Smith  v.  CarringtoTij  8  U.  S^ 
4  Cranch,  62,  2  L.  ed.  550. 

Where  copies  are  made  evidence  by  statute,  the  mode  of  au- 
thentication must  be  strictly  pursued.    The  Legislature  may  es- 
tablish new  rules  of  evidence  in  derogation  of  the  common  law, 
but  the  judicial  law  is  limited  to  the  rule  laid  down.    Smith  v. 
United  Stuiss,  30  U.  S.  5  Pet.  292,  8  L.  ed.  130. 

It  will  be  well  to  add  that  much  of  the  learning  displayed  by 
the  early  textwriters  on  the  subject  of  oflicial  documents  in  evi-^ 
dence  has  been  rendered  obsolete  by  modem  legislation.  Espe- 
cially is  this  true  since  such  ample  provision  has  been  made  for 
the  inspection  of  documents.  It  is  doubtful  whether  our  Depart- 
ment of  State  contains  any  secrets,  the  disclosure  of  which  would 
prove  detrimental  to  public  concerns.  Even  the  secret  sessions 
of  the  United  States  Senate  are  under  the  ban  of  public  oppro- 
brium. Doubtless  in  the  event  of  actual  war,  the  executive  or 
the  legislative  department  of  the  government  would  be  entirely 
justified  in  and  find  ample  precedent  for  withholding  information 
sought  to  be  obtained  through  the  sanction  of  a  judicial  writ,  but 
emergencies  of  this  magnitude  usually  provide  for  themselves, 
and  I  merely  state  the  fact  certified  by  every  day^s  experience, 
from  Maine  to  California,  that  judicial  process  properly  authenti- 
cated and  properly  served  is  undoubtedly  sufficient  to  draw  from 
any  recess  state  or  national,  any  document  required  in  the  further- 
ance of  justice  or  in  the  support  of  a  freeman's  rights. 
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Incidentally  this  subject  receives  further  expansion  in  the  chap- 
ters devoted  to  Judicial  Documents.  The  practitioner  is  also 
referred  to  Desty's  Federal  Procedure  (7th  ed.)  chap.  17;  to  Cal. 
Code  Civ.  Proc.  Part  4,  title  2,  and  to  K.  Y.  Code  Civ.  Proc. 
chap.  9,  title  4. 

Eules  as  to  written  laws,  copies,  etc.,  of  the  presiding  justice 
of  the  court  of  the  county,  parish,  or  district  in  which  such  office 
may  be  kept,  or  of  the  governor  or  secretary  of  state,  the  chan- 
cellor or  keeper  of  the  great  seal  of  the  State  or  territory  or  coun- 
try, that  the  said  attestation  is  in  due  form  and  by  tlie  proper 
officers.  If  the  said  certificate  is  given  by  the  presiding  justice 
of  a  court  it  shall  be  authenticated  by  tlie  clerk  or  prothonotary 
of  the  said  court,  who  shall  certify  under  his  hand  and  the  seal 
of  his  office  that  the  said  presiding  justice  is  duly  commissioned 
and  qualified;  or  if  given  by  such  governor,  secretary,  chancellor 
or  keeper  of  the  great  seal,  it  shall  be  under  the  great  seal  of  the 
State,  territory  or  country  aforesaid  in  which  it  is  made.  And 
the  said  records  and  exemplifications,  so  authenticated,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  and  office 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  or  office  of  the  State,  territory  or  country,  as  aforesaid, 
from  which  they  are  taken. 

Federal  courts  also  provide  for  the  proof  of  laws  and  legislative 
records.  The  public  laws  of  a  State  may  be  read  in  tliese  courts, 
and  the  exercise  of  any  authority  which  they  contain  may  be 
deduced  historically  from  them;  but  private  laws  and  special  pro- 
ceedings are  governed  by  a  different  rule.  Leland  v.  WUkinaony 
31  U.  S.  6  Pet.  317,  8  L.  ed.  412;  Course  v.  Stead,  4  U.  S.  4  Dall. 
22,  1  L.  ed.  724. 

Printed  journals  of  either  house  of  a  Legislature,  published  in 
obedience  to  law,  are  competent  evidence  of  its  proceedings. 
Post  V.  KendaU  County  Suprs.  105  U.  S.  667,  26  L.  ed.  1204; 
South  Otta/wa  v.  Perkins,  94  U.  S.  260,  24  L.  ed.  154. 

A  pamphlet  of  the  laws  of  a  sister  State,  purporting  to  be 
printed  by  the  law  printer,  is  admissible  in  evidence.  Thompson, 
V.  Musser,  1  U.  S.  1  Dall.  458,  1  L.  ed.  222. 

Under  the  Act  of  May  26,  1790,  Chap.  38,  copies  of  the  legis- 
lative acts  of  the  several  States,  authenticated  by  having  the  seal 
of  the  State  affixed  thereto,  are  conclusive  evidence  of  such  acts 
in  the  courts  of  other  States  of  the  Union.  No  other  formality 
18  required  than  the  annexation  of  the  seal,  which  will  be  pre- 
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eumed  to  have  been  done  by  an  officer  having  custody  thereof 
and  competent  authority  to  affix  it.  United  States  v.  Amedy^  24 
XT.  S.  11  Wheat.  392,  6  L.  ed.  502;  United  States  v.  JohnSy  4  IT. 
S.  4  Dall.  412, 1  L.  ed.  888. 

§  139.  Legislation  of  Illinois. — ^By  express  legislation  in  most 
if  not  all  the  States  ample  provision  has  been  made  for  the  intro- 
duction in  evidence  of  documentary  memorials  that  are  of  a  pub- 
lic character.  The  various  legislative  enactments  engrafted  upon 
the  Illinois  statute  book  have  withstood  the  practical  test  of  many 
years  of  violent  litigation  during  which  period  valuable  suggestions 
naturally  arising  from  any  defects  in  the  application  of  these 
laws,  have  assumed  an  amended  statutory  form,  until  at  the  pres- 
ent date  the  various  provisions  are  believed  to  embody  the  best 
results  as  yet  attained  in  this  particular  department  of  evidentiary 
law;  the  wide  adoption  of  the  Illinois  rule  in  many  western  juris- 
dictions gives  additional  value  to  their  recital  and  it  is  thought 
expedient  to  reproduce  in  full  the  text  of  these  well  digested  Stat- 
utes.   Kev.  Stat.  490. 

"The  printed  statute  books  of  the  United  States,  and  of  this 
State,  and  of  the  several  States,  of  the  territories,  and  late  terri- 
tories of  the  United  States,  purporting  to  be  printed  under  the 
authority  of  said  United  States,  any  State  or  territory,  shall  be 
evidence  in  all  courts  and  places  in  the  State,  of  the  acts  therein 
contained.     §  10. 

"An  exemplification  by  the  Secretary  of  this  State,  of  the 
laws  of  the  other  States  and  territories,  which  have  been  or 
shall  hereafter  be  transmitted,  by  order  of  the  executive  or  Legis- 
latures of  such  other  States  or  territories,  to  the  governor  of  this 
State  and  by  him  deposited  at  the  office  of  said  secretary,  shall  be 
admissible  as  evidence  in  any  court  of  this  State."    §  11. 

"The  books  of  reports  of  decisions  of  the  Supreme  Court, 
and  other  courts  of  the  United  States,  of  this  State,  and  of  the 
several  States  and  territories  thereof,  purporting  to  be  published 
by  authority,  may  be  read  as  evidence  of  the  decisions  of  such 
courts."     §  12. 

"The  papers,  entries  and  records  of  courts  may  be  proved 
by  a  copy  thereof  certified  under  the  hand  of  the  clerk  of  the 
court  having  the  custody  thereof,  and  the  seal  of  the  court,  or  by 
the  judge  of  the  court  if  there  be  no  clerk."     §  13. 

"  The  papers,  entries,  records  and  ordinances,  or  parts  thereof, 
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of  any  city,  village,  town  or  country,  may  be  proved  by  a 
copy  thereof,  certified  tinder  the  hand  of  the  clerk  or  the  keeper 
thereof,  and  the  corporate  seal,  if  there  be  any,  if  not,  under  his 
hand  and  private  seal."     §  14. 

"The  papers,  entries  and  records  of  any  corporation  or  in- 
corporated association  may  be  proved  by  a  copy  thereof,  certi- 
fied under  the  hand  of  the  secretary,  clerk,  cashier  or  other 
keeper  of  the  same.  If  the  corporation  or  incorporated  associar 
tion  has  a  seal,  the  same  shall  be  affixed  to  such  certificate."    §  15. 

"The  certificate  of  any  such  clerk  of  a  court,  city,  village, 
town,  county,  or  secretary,  clerk,  cashier,  or  other  keeper  of 
any  such  papers,  entries,  records  or  ordinances,  shall  contain  a 
statement  that  such  person  is  the  keeper  of  the  same,  and  if  there 
is  no  seal,  shall  so  state."     §  16. 

"  The  proceedings  and  judgments  before  justices  of  the  peace 
may  be  proved  by  a  certified  copy  thereof,  under  the  hand 
and  private  seal  of  the  justice  before  whom  such  proceeding  or 
judgment  is  had,  or  his  successor,  having  the  custody  of  the  same, 
when  such  certified  copy  is  to  be  used  as  evidence  in  any  county 
other  than  that  in  which  the  justice  so  certifying  resides,  the  cer- 
tificate of  the  county  clerk  shall  be  annexed  certifying  that  the 
justice  before  whom  the  proceeding  or  judgment  was  had,  was,  at 
the  time  such  proceeding  or  judgment  was  had,  a  justice  of  the 
peace,  duly  commissioned,  and  if  the  certificate  is  by  a  successor, 
that  he  was  such  successor  at  the  time  of  making  such  certificate." 
§1T. 

§  140.  Judicial  Records — Judgments — Verdicts— Writs, 
etc. — Judicial  documents  may  be  divided  into:  First.  Judg- 
ments, decrees  and  verdicts;  Second.  Depositions  and  inquisi- 
tions, taken  in  the  course  of  legal  proceedings.  Third.  Writs  of 
summons,  attachments,  warrants,  pleadings,  complaints  and 
answers,  etc.,  which  are  incident  to  legal  proceedings.  With 
respect  to  judgments,  decrees  and  verdicts,  may  be  considered: 
First.  Their  admissibility  and  effects.  Second.  The  means  of 
proving  them.     Third.  The  mode  of  answering  such  evidence. 

§  141.  Statement  of  tlie  Englisli  Bule  Regarding  tlie 
ElTect  and  Introduction  in  Evidence  of  tliis  Proof.—"  All 

judgments  whatever  are  conclusive  proof  as  against  all  persons  of 
the  existence  of  that  state  of  things  which  they  actually  effect 
when  the  existence  of  the  state  of  things  so  affected  is  a  fact 
or  issue,  or  is  deemed  to  be  relevant  to  the  issue." 
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This  is  the  concise,  crisp  statement  of  Sir  James  Stephen 
(Digest,  §  40),  and  correctly  states  the  present  attitude  of  juridicial 
comment  on  this  subject.  It  is  among  the  exceptions  to  the  rule 
excluding  hearsay  evidence,  and  owes  its  vitality  and  force  to  the 
presumption,  which  the  law  indulges,  that  every  court  keeps  a 
faithful  record  of  its  own  proceedings,  and  that  those  proceedings 
are  not  only  competent  but  conclusive  evidence  to  prove  that  the 
proceedings^  therein  recorded  actually  took  place  as  therein 
recited,  and  that  judgment  was  actually  rendered  as  therein  set  forth. 

Without  such  conclusive  presumption  of  the  correctness  of 
judicial  records,  no  judgment  could  ever  be  practically  enforced, 
for  it  would  always  be  in  the  power  of  any  one  interested  to  dis- 
pute its  existence  at  any  time,  and  this  would  involve  a  new 
investigation  and  a  new  trial  which  would  be  no  more  conclusiv^e 
than  the  first.  Of  course  it  would  be  absurd  to  apply  any  test  to 
that  which  the  law  conclusively  assumes  to  be  correct.  As  the 
Record  is  conclusive  evidence  of  the  rendition  of  the  judgment  it 
follows,  as  a  natural  consequence,  that  it  is  also  conclusive  evi- 
dence of  the  existence  of  that  result  or  state  of  things  which  the 
judgment  necessarily  eflfects. 

But  although  the  record  is  always  conclusive  proof  of  the  ren- 
dition of  the  judgment  therein  recited,  and  of  the  result  accom- 
plished by  it,  it  by  no  means  follows  that  it  is  in  all  cases  equally 
conclusive  or  even  competent  evidence  to  establish  the  correct- 
ness of  the  verdict  of  the  jury,  or  the  finding  of  mattera  of  fact 
by  the  court  upon  which  such  judgment  was  predicated;  for  as  it 
often  happens  that  a  tribunal,  either  from  not  having  sufficient 
evidence  before  it,  or  from  other  causes  may  have  arrived  at  a 
wrong  decision  as  to  the  truth  of  the  matters  of  fact  submitted  to 
it,  such  verdict  can  never  amount  to  more  than  mere  presumptive 
evidence  of  the  truth  of  such  matters.  It  will  be  seen  that  every 
record  of  a  court  of  justice  consists  of  two  parts,  which  have  been 
respectively  denominated  by  Best,  the  Substantive  and  Judicial 
portion  (Best,  Ev.  §  590).  In  the  fonner  the  court  records  or 
attests  its  own  proceedings  and  acts,  and  to  this  unerring  veracity 
is  attributed  by  the  law,  while  the  latter  or  judicial  portion,  by 
which  the  court  expresses  its  judgments  or  opinions  on  the  matter 
before  it,  is  only  conclusive  or  indeed  competent  as  evidence, 
under  certain  circumstances  which  we  shall  now  consider. 

a.  The  Presumptions  Favor  Yalldity  of  the  Recitals  in 
Public   Documents. — The  presumptions  are  in   favor  of  the 
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vaKdity  of  a  judgment  of  a  court  of  general  jurisdiction.  Heber 
v.  Wright,  68  Pa.  471;  Bead  v.  Buffalo,  4  Abb.  App.  Dec.  22; 
i?.  C.  3  Keyes,  447;  Drake  v.  Duvmick,  45  Cal.  455.  When  the 
record  is  silent  as  to  what  was  done,  it  will  be  presumed  that 
what  ought  to  have  been  done,  was  not  only  done,  but  rightly 
4one.  But  when  the  record  states  what  was  done,  it  will  not  be 
presumed  that  something  diiferent  was  done.  Ilahn  v.  KeUy,  34 
Cal.  407. 

The  plea  of  nvl  tid  record  puts  in  issue  the  existence  of  the 
judgment  {Garham  v.  Fishery  30  Vt.  200),  and  puts  the  plaintiff 
to  the  proof  of  a  full  record  of  judgment.  Wright  v.  Fletcher, 
12  Vt.  431;  Fitch  v.  Porter,  8  Ired.  L.  511.  This  plea  raises  an 
issue  to  be  tried  by  a  jury.  Bisclwff  v.  Wethered,  76  U.  S.  9 
Wall.  812,  19  L.  ed.  829.  NU  debet  is  an  answer  to  an  action  on 
s,  judgment.  Indianapolis,  B.  db  W.  R.  Co.  v.  Bisley,  50 
Ind.  60. 

Payment  may  be  always  pleaded  to  a  judgment.  Gulick  v. 
Zodei^  13  N.  J.  L.  68;  Cameron  v.  Fowler,  5  Hill,  306.  But 
7iul  tiel  record  and  payment  cannot  both  be  pleaded.  Biley  v. 
BUey,  20  N.  J.  L.  114. 

b.  Judgment  may  be  Impeached  for  Fraud. — ^A  judgment 
may  be  impeached  for  fraud,  and  evidence  is  always  pertinent  in 
support  of  such  an  allegation.    Rogers  v.  Rogers,  15  B.  Mon.  364; 

Wfietstone  v.  Whetstone,  31  Iowa,  276;  Cowin  v.  Toole,  31  Iowa, 
513;  Amory  v.  Amory,  3  Biss.  266;  Davis  v.  Davis,  61  Me.  395; 
Coffee  V.  Neel/y,  2  Heisk.  304;  Ward  v.  QuinUvin,  57  Mo.  425; 
Dobson  V.  Pewrce,  12  K.  Y.  156. 

c.  Also  for  Want  of  Jurisdiction. — So  a  judgment  rendered 
by  a  court  not  having  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter  is  void.  Dorsey  v.  Kendall,  8  Bush,  294;  Starbuck 
v.  Murray,  5  Wend.  148;  Sears  v.  Terry,  26  Conn.  273.  A 
judgment  pronounced  by  a  tribunal  having  no  authority  to  deter- 
mine the  matter  in  issue,  is  necessarily  and  incurably  void  and 
may  be  shown  to  be  so  in  any  collateral  or  other  proceedings  in 
which  it  is  drawn  in  question.  GiUiland  v.  Sellers,  2  Ohio  St. 
223:  Morse  v.  Presby,  25  X.  H.  299;  Faton  v.  Badger,  33  X.  H. 

King  v.  Poole,  36  Barb.  242;  Blair  v.  Cumndngs,  39  Cal. 

Williamson  v.  Berry,  49  U.  S.  8  How.  495,  12  L.  ed.  1170. 
See  Crepps  v.  Durden,  Cowp.  640,  1  Smith's  Lead.  Cas.  824. 
But  if  the  judgment  be  one  of  a  court  of  superior  jurisdiction, 
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all  the  jurisdictional  facts  will  be  presumed  in  its  favor.  Potter 
V.  Merchants'  Bank,  28  N.  Y.  656;  Wells  v.  Waterhouse^  22  Me. 
131;  Withers  v.  Patterson,  27  Tex.  491;  Reynolds  v.  Stanshury,. 
20  Ohio,  344;  Freeman,  Judgments,  §  124.  But  this  presumption 
extends  only  to  those  matters  in  reference  to  which  the  record  is 
silent.  If  facts  are  stated  from  which  a  want  of  jurisdiction  can 
be  shown,  the  judgment  is  void.  Cla/rk  v,  Thompson^  47  111.  25;. 
Hahn  V.  Kelly,  34  Gal.  391. 

d.  Substantial  Beenactment  of  the  English  Bnle  in  the 
United  States. —  These  provisions  are  substantially  enacted 
throughout  the  code  States  of  the  American  Union,  and  the  prac- 
tioner  is  referred  in  each  instance  to  the  statutory  law  of  his  own 
State,  regulating  this. 

§  142.  Article  IV.  of  the  Federal  Constitution.— The  Fed- 
eral Constitution  provides,  Art.  4,  §  1:  Full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State;  and  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved  and  the  effect  thereof.  Const. 
U.  S.  Art.  4,  §  1.  Under  this  provision  it  has  been  enacted  that 
"  the  records  and  judicial  proceedings  of  the  courts  of  any  State- 
shall  be  proved  or  admitted  in  any  other  court  within  the  United 
States,  by  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice  or  presiding  magistrate,  as  the  case  may  be,, 
that  the  attestation  is  in  due  form."  1  Stat,  at  L.  122.  And  by 
a  subsequent  act,  these  provisions  are  extended  to  the  courts  of 
all  territories  subject  to  the  jurisdiction  of  the  United  States. 
2  Stat,  at  L.  298. 

a.  Wide  Diversity  of  Opinion  as  to  Its  Construction. — A 

wide  divei*sity  of  opinion  has  arisen  in  the  construction  of  this  con- 
stitutional provision,  and  of  the  statute.  On  the  one  hand,  it  has 
claimed  that  the  Act  of  Congress  only  provided  for  the  admission 
of  such  records  as  evidence,  but  in  as  much  as  a  judgment  rendered 
in  a  court  not  having  competent  jurisdiction  is  a  nullity,  it  is 
always  competent  to  inquire  into  the  jurisdiction  of  the  court  in 
which  the  judgment  offered  in  evidence  was  rendered,  and  for  the 
purpose  of  such  inquiry  to  contradict  the  record;  and  that  suck 
want  of  jurisdiction  may  be  shown  either  as  to  the  subject  matter,, 
or  the  person,  or  in  proceedings  in  rem  as  to  the  thing.     Penny- 
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wU  y.  Foote^  27  Ohio  St.  600;  Folger  v.  Columbicm  Ins.  Co.  d& 
Maes.  267;  Hoffman  v.  Hoffmwn,  46  N.  Y.  40,  7  Am.  Rep.  299^ 
Bissell  V.  Brigge,  9  Mass.  462;  Christinas  v.  JRusseU,  72  U.  S.  5 
Wall.  290,  18  L.  ed.  475;  Harris  v.  Hardeman^  55  U.  S.  14  How. 
334,  14  L.  ed.  444;  United  States  v.  Arredondo,  31  U.  S.  6  Pet. 
691,  8  L.  ed.  547;  Voorhees  v.  Jacksm,  35  U.  S.  10  Pet.  475,  9  L. 
ed.  500;  Mackay  v.  Gordon^  34  N.  J.  L.  286;  Story,  Const. 
§  1307;  Story,  Confl.  of  Laws,  §  609;  Paine  v.  Moordand^  15 
Ohio,  445;  Marx  v.  F<yre,  51  Mo.  69,  11  Am.  Rep.  432. 

b.  Judicial  Comment  on  the  Question. — On  the  contrary,  it 
has  been  held  that  the  act  declared  that  the  record  duly  authen- 
ticated shall  have  such  faith  and  credit  as  it  had  in  the  State  from 
whence  it  was  taken;  and  therefore  if  in  that  State  it  had  faith  and 
credit  of  evidence  of  the  highest  nature,  viz.:  record  evidence 
unimpeachable,  it  should  have  the  same  in  every  other  State,  and 
that  therefore,  where  the  record  disclosed  the  jurisdictional  facts^ 
it  could  not  be  controverted  in  the  tribunals  of  another  State. 
Zepp  V.  Hager,  70  111.  223;  CrafU  v.  Cla/rTc,  31  Iowa,  77;  Foiheft 
V.  Hovey^  117  Mass.  107, 19  Am.  Rep.  398;  Carleton  v.  Bickford^ 
13  Gray,  591;  Thompson  v.  WhUm^m,  85  U.  S.  18  Wall.  457,  21 
L.  ed.  897;  Mills  v.  JDuryee,  11  U.  S.  7  Cranch,  484,  3  L.  ed.  412; 
2  Am.  Lead.  Cas.  597;  Freeman  on  Judgments,  §  561;  Westcott 
V.  Browuy  13  Ind.  83;  HaU  v.  WiUiams^  6  Pick.  232;  Shumway 
v.  StiUma/n^  6  Wend.  447. 

c.  Extended  Review  of  tlie  Antliorities. — In  so  far  as  it  is 

possible  for  the  United  States  Supreme  Court  to  place  any  ques- 
tion at  rest,  this  one  of  constitutional  interpretation  has  received 
its  most  luminous  exposition  and  critical  analysis  in  Thompson  v» 
Whitman,  85  U.  S.  18  Wall.  457,  21  L.  ed.  897. 

Mr.  Justice  Bradley,  voicing  the  sentiment  of  an  undivided 
court,  reaches  the  conclusion  that:  "  Neither  the  constitutional  pro- 
vision that  fuH  faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other  State, 
or  the  Act  of  Congress  passed  in  pursuance  thereof  prevents  an 
inquiry  into  the  jurisdiction  of  the  court  by  which  a  judgment 
offered  in  evidence  was  rendered. 

"  The  record  of  a  judgment  rendered  in  another  State  may  be 
contradicted  as  to  the  facts  necessary  to  give  the  court  jurisdiction, 
and  if  it  be  shown  that  such  facts  did  not  exist  the  record  will  be 
a  nullity,  notwithstanding  it  may  recite  that  they  did  exist. 
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"  Want  of  jurisdiction  may  be  shown,  either  as  to  the  subject 
matter  or  the  person,  or  in  proceedings  in  rein  as  to  the  thing." 

In  connection  with  tins  constitutional  provision,  we  have  a  sup- 
plementary Act  of  Congress  passed  the  26th  of  May,  1790  (Stat,  at 
L.  122),  which,  after  providing  for  the  mode  of  authenticating  the 
acts,  records  and  judicial  proceedings  of  the  States,  declares — 

"  And  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States,  as  they  have  by  law  or  usage  in  the 
<5ourts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

It  has  been  supposed  that  this  Act  in  connection  with  the  con- 
stitutional provision  whicli  it  was  intended  to  carrj'  out,  had  the 
eflEect  of  rendering  the  judgments  of  each  State  equivalent  to 
domestic  judgments  in  everj'  other  State,  or  at  least  of  giving  to 
them  in  every  other  State  the  same  eflfect,  in  all  respects,  which 
they  have  in  the  State  in  which  they  are  rendered.  And  the  lan- 
guage of  this  court  in  3fill8  v.  Du?yee,  11  U.  S.  7  Cranch,  484,  3 
L.  ed.  412,  seemed  to  give  countenance  to  this  idea.  The  court  in 
that  case  held  that  the  Act  gave  to  the  judgments  of  each  State 
the  same  conclusive  effect  as  records,  in  all  the  States,  as  they  had 
at  home;  and  that  nil  debet  could  not  be  pleaded  to  an  action 
brought  thereon  in  another  State.  This  decision  has  never  been 
departed  from  in  relation  to  the  general  effect  of  such  judgments 
where  the  questions  raised  were  not  questions  of  jurisdiction. 
But  where  the  jurisdiction  of  the  court  which  rendered  the  judg- 
ment has  been  assailed,  quite  a  different  view  has  prevailed.  JTu^ 
tice  Story,  who  pronounced  the  judgment  in  Mills  v.  Dmyee^  in 
his  Commentary  on  the  Constitution,  after  stating  the  general  doc- 
trine established  by  that  case  with  regard  to  the  conclusive  effect 
of  judgments  of  one  State  in  every  other  State,  adds:  ''  But  this 
does  not  prevent  an  inquiry  into  the  jurisdiction  of  the  court  in 
which  the  original  judgment  was  given  to  j)ronounce  it;  or  the 
right  of  the  State  itself  to  exercise  authority  over  the  person  or  the 
subject  matter.  The  Constitution  did  not  mean  to  confer  (upon 
the  States)  a  new  power  of  jurisdiction,  but  simply  to  regulate  the 
effect  of  the  acknowledged  jurisdiction,  over  persons  and  things 
within  their  territory."  §  1313.  In  his  Commentary  on  the  Con- 
ffict  of  Laws,  §  609,  substantially  the  same  remarks  are  repeated, 
with  this  addition:  "  It "  (the  Constitution)  "  did  not  make  the 
judgments  of  other  States  domestic  judgments  to  all  intents  and  pur- 
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poses,  but  only  gave  a  general  validity,  faith  and  credit  to  them  as 
evidence.  No  execution  can  issue  upon  such  judgment  without  a 
new  suit  in  the  tribunals  of  other  States.  And  they  enjoy  not  the 
right  of  property  or  lien  wliich  they  have  in  the  State  where  they 
are  pronounced,  but  that  only  which  the  lex  fori  gives  to  them  by  its 
own  laws  in  their  character  of  foreign  judgments."  Many  cases  in 
the  State  courts  are  referred  to  by  Justice  Story  in  support  of  this 
view.  ChariceUcyi^  Kent  expresses  the  same  doctrine  in  nearly  the 
fiame  words,  in  a  note  to  his  commentaries.  (Vol.  1,  p.  281.)  "The 
doctrine  in  MilU  v.  Duryee^'^  he  says,  "is  to  be  taken  with  the 
-qualification  that  in  all  instances  the  jurisdiction  of  the  court  ren- 
dering the  judgment  may  be  inquired  into,  and  the  plea  of  nil  debet 
will  allow  the  defendant  to  show  tliat  the  court  had  no  jurisdiction 
over  his  person.  It  is  only  when  the  jurisdiction  of  the  court  in 
another  State  is  not  impeached  either  as  to  the  subject  matter,  or 
the  person,  that  the  record  of  the  judgment  is  entitled  to  full  faith 
and  credit.  The  court  must  have  had  jurisdiction  not  only  of  the 
cause,  but  of  the  parties,  and  in  that  casa  the  judgment  is  final 
and  conclusive."  The  learned  commentator  adds,  however,  this 
•qualifying  remark:  "  A  special  plea  in  bar  of  a  suit  on  a  judg- 
ment in  another  State,  to  be  valid,  must  deny,  by  positive  aver- 
ments, every  fact  which  would  go  to  show  that  the  court  in  another 
State  had  jurisdiction  of  the  person  or  of  the  subject  matter." 
See  also  2  Kent,  Com.  95,  Note^  and  cases  cited. 

The  opinion  then  proceeds  with  the  further  analysis  of  authori- 
ties, and  in  commenting  on  the  analogous  case  of  D'Arcy  v. 
Ketchum,  52  U.  S.  11  How.  165,  13  L.  ed.  048,  His  Honor  o\> 
served:  "This  was  an  action,  in  tlie  Circuit  Court  of  the  United 
States  for  Louisiana,  brought  on  a  judgment  rendered  in  New 
York  under  a  local  statute,  against  two  defendants,  only  one  of 
whom  was  served  with  process,  the  other  being  a  resident  of 
LouiBiana.  In  that  case  it  was  held  by  this  court  that  the  judg- 
ment was  void  as  to  the  defendant  not  served,  and  that  the  law 
of  New  York  could  not  make  it  valid  outside  of  that  State;  that 
the  constitutional  provision  and  Act  of  Congress  giving  full  faith, 
-credit  and  effect  to  the  judgments  of  each  State  in  every  other  State 
do  not  refer  to  judgments  rendered  by  a  courts  having  no  jurisdic- 
tion of  the  parties;  that  the  mischief  intended  to  be  remedied  was 
not  only  the  inconvenience  of  retrying  a  cause  which  had  once 
been  fairly  tried  by  a  competent  tribunal,  but  also  the  uncertainty 
and  confusion  that  prevailed  in  England  and  this  country  as  to 
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the  credit  and  effect  which  should  be  given  to  foreign  judgments^ 
some  courts  holding  that  they  should  be  conclusive  of  the  matter* 
adjudged,  and  others  that  they  should  be  regarded  as  only  prima, 
facie  binding.  But  this  uncertainty  and  confusion  related  only 
to  valid  judgments;  that  is,  to  judgments  rendered  in  a  cause 
in  which  the  court  had  jurisdiction  of  the  parties  and  cause,  or  a& 
(might  have  been  added)  in  proceedings  in  rem^  where  the  court 
had  jurisdiction  of  the  res.  No  effect  was  ever  given  by  any 
court  to  a  judgment  rendered  by  a  tribunal  which  had  not  such 
jurisdiction.  'The  international  law  as  it  existed  among  the 
States  in  1790,'  say  the  court,  'was  that  a  judgment  rendered 
in  one  State,  assuming  to  bind  the  person  of  a  citizen  of  another 
State,  was  void  within  the  foreign  State,  when  the  defendant  had 
not  been  served  with  process  or  voluntarily  made  defense,  because 
neither  the  legislative  jurisdiction  nor  that  of  courts  of  justice, 
had  binding  force.'  Subject  to  this  established  principle.  Con- 
gress also  legislated;  and  the  question  is  whether  it  was  intended 
to  overthrow  this  principle  and  to  declare  a  new  rule,  wliich 
would  bind  the  citizens  of  one  State  to  the  laws  of  another.  There 
was  no  evil  in  this  part  of  the  existing  law,  and  no  remedy  called 
for,  and  in  our  opinion  Congress  did  not  intend  to  overthrow  the 
old  rule  by  the  enactment  that  such  faith  and  credit  should  be 
given  to  records  of  judgment  as  they  had  in  the  States  where 
made. 

"In  the  subsequent  case  of  Welster  v.  Beid,  52  U.  S.  11  How. 
437  [13  L.  ed.  761],  the  plaintiff  claimed  by  virtue  of  a  sale  made 
under  judgments  in  behalf  of  one  Johnson  and  one  Brigham 
against  'The  Owners  of  Half  Breed  Lands  Lying  in  Lee  County,' 
Iowa  Territory,  in  pursuance  of  a  law  of  the  territory.  The  de- 
fendant offered  to  prove  that  no  service  had  been  made  upon  any 
persons  in  the  suits  in  which  the  judgments  were  rendered,  and 
no  notice  by  publication  as  required  by  the  act.  The  court  held 
that,  as  there  was  no  service  of  process,  the  judgments  were  nul- 
lities. Perhaps  it  appeared  on  the  face  of  the  judgments  in  that 
case  that  no  service  was  made;  but  the  court  held  that  the  defend- 
ant was  entitled  to  prove  that  no  notice  was  given,  and  that  none 
was  published. 

"In  Harris  v.  Hardeman,  55  U.  S.  14  How.  334  [14  L.  ed.  444],. 
which  was  a  writ  of  error  to  a  judgment  held  void  by  the  court 
for  want  of  service  of  process  on  the  defendant,  the  subject  now 
under  consideration  was  gone  over  by  Jifr.  Justice  Daniel  at  some 
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length,  and  several  cases  in  the  State  court  were  cited  and  ap- 
proved which  held  that  a  judgment  may  be  attacked  in  a  collat- 
-eral  proceeding  by  showing  that  the  court  had  no  jurisdiction  of 
the  person,  or  in  proceedings  in  rem^  no  jurisdiction  of  the 
thing.  Amongst  other  cases  quoted  were  those  of  Bordeii  v. 
Fitch^  15  Johns.  141,  and  Star^huck  v.  Murray,  5  Wend.  156;  and 
from  the  latter  the  following  remarks  were  quoted  with  apparent 
approval.  'But  it  is  contended  that  if  other  matter  may  be 
pleaded  by  the  defendant,  he  is  estopped  from  asserting  anything 
against  the  allegation  contained  in  the  record.  It  imports  perfect 
verity,  it  is  said,  and  the  parties  to  it  cannot  be  heard  to  impeach 
it.  It  appears  to  me  that  this  proposition  assumes  the  very  fact 
to  be  established,  which  is  the  only  question  at  issue.  For  what 
purpose  does  the  defendant  question  the  jurisdiction  of  the  court? 
Solely  to  show  that  its  proceedings  and  judgment  are  void,  and 
therefore,  the  supposed  record  is,  in  truth,  no  record.  The  plain- 
tiflEs  in  effect,  declare  to  the  defendant,  the  paper  declared  on  is 
a  record,  because  it  says  you  appeared,  and  you  appeared  because 
the  paper  is  a  record.  This  is  reasoning  in  a  circle.'  The  sub- 
ject is  ad  '^erted  to  in  several  subsequent  cases  in  this  court,  and 
generally,  if  not  universally,  in  terms  implying  acquiescence  in 
the  doctrine  stated  in  D^Arcy  v.  Ketchum,  sujyt^a.''^ 

It  is  impossible  to  evade  one  very  serious  result  of  tliis  rea- 
jsoning.  It  is  an  embarrassment  inherent  in  the  case,  and  the  dis- 
tinguished jurist  was  in  full  appreciation  of  it  when  he  says:  "If 
it  is  once  conceded  that  the  validity  of  a  judgment  may  be  at- 
tacked collaterally  by  evidence,  showing  that  the  court  had  no 
jurisdiction,  it  is  not  perceived  how  any  allegation  contained  in 
the  record  itself,  however  strongly  made,  can  affect  the  right  so 
to  question  it.  The  very  object  of  the  evidence  is  to  invalidate 
the  paper  as  a  record.  If  that  can  be  successfully  done,  no  state- 
ments contained  therein  have  any  force.  If  any  such  statements 
could  be  used  to  prevent  inquiry  a  slight  form  of  words  might 
always  be  adopted  so  as  effectually  to  nullify  the  right  of  such  in- 
quiry. Recitals  of  this  kind  must  be  regarded  like  asseverations 
of  good  faith  in  a  deed,  which  avail  nothing  if  the  instrument  is 
shown  to  be  fraudulent.  The  records  of  the  domestic  tribunals 
of  England  and  some  of  the  States,  it  is  true,  are  held  to  import 
absolute  verity,  as  well  in  relation  to  jurisdictional  as  to  other 
facts,  in  aU  collateral  proceedings.  Public  policy  and  the  dignity 
of  the  courts  are  supposed  to  require  that  no  averment  shall  be 
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admitted  to  contradict  the  record.  iBut  as  we  have  seen,  that 
rule  has  no  extraterritorial  force." 

The  decision  above  cited  was  rendered  in  1873.  It  was  doubt- 
less suggested  and  in  part  inspired  bj  tlie  position  taken  by  the 
New  York  Court  of  Appeals  two  years  earlier  in  Hoffman  v^ 
Hoffman,  46  N.  Y.  30. 

A  husband  procures  a  decree  of  divorce  in  the  State  of  Indiana. 
Both  parties  have  been  residents  of  the  State  of  New  York.  Thfr 
wife  was  never  served  with  process  nor  appeared  in  the  action. 
And  it  was  held  that  the  record  of  such  decree  was  not  conclusive 
as  to  jurisdiction,  but  that  the  facts  therein  stated  giving  the 
court  jurisdiction,  might  be  disputed  and  disproved. 

J^idge  Peckliam  expresses  the  conviction  that  the  provision  in 
question  was  never  intended  to  prevent  such  inquiry.  The  con- 
stitution did  not  mean  to  confer  a  new  power  or  jurisdiction,  but 
simply  to  regulate  the  effect  of  the  acknowledged  jurisdiction 
over  persons  and  things  within  the  State.  Story,  Com.  Const. 
Mills  V.  Duryee,  2  Am.  Lead.  Cas.  623,  Note.  He  concludes  by 
saying,  *^he  necessary  eifect  of  sustaining  this  decree  would  be,. 

to  allow  any  other  State  substantiallv  to  make  laws  for  this  State; 

t/  t.'  ~ 

to  regulate  not  only  our  domestic  relations  of  husband  and  wife,, 
but  almost  every  other  right. 

A  court  has  no  authority  to  assume  jurisdiction  over  a  marriage 
contract  than  over  any  other  subject,  without  due  service  of  pro- 
cess or  the  appearance  of  the  party  defendant. 

For  further  authority  on  this  subject,  see  Kerr  v.  Kerr,  41  N.^ 
Y.  272;  People  v.  Dawell,  25  Mich.  247;  Jar  dine  v.  Reichert,  39 
N.  J.  L.  lf)5;  Pennywit  v.  Foote^  27  Ohio  St.  600;  Oilman  v. 
Gihnan,  126  Mass.  26;  -Cook  v.  Cook,  56  Wis.  195. 

d.  Views  of  Mr.  Desty. — The  constitutional  provision  which 
we  are  considering  (art.  IV.,  sec.  1),  has  received  very  thorough 
treatment  from  Mr.  Eobert  Desty  in  the  second  edition  of  his 
Federal  Constitution,  page  230.  AVithout  referring  to  the  extend- 
ed treatment  of  the  entire  article,  a  brief  abstract  is  appended  of 
that  portion  which  seems  to  accommodate  itself  to  the  rules  of 
evidence  it  is  our  province  to  consider.  Mr.  Desty  says:  "  These 
terms  point  to  the  attributes  and  qualities  which  judicial  proceed- 
ings and  records  shall  have  as  evidence.  McElmoyle  v.  Cohen^ 
38  U.  S.  13  Pet.  312,  10  L.  ed.  177;  Carter  v.  Bennett,  6  Fla. 
214;  Joice  v.  Scales,  18  Ga.  725;  Brengle  v.  McCleUa/n,  7  Gill  &. 
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J.  434;  Shelton  v.  Johnson^  4  Sneed,  672;  Wilson  v.  Robertson^ 
1  Overton,  464.  Kecords  ai*e  all  acts,  legislative,  executive,  judi- 
cial and  ministerial,  which  constitute  the  public  records  of  the 
State  (  ^yUU  V.  Bv/rrOey,  61  U.  S.  20  How.  250,  15  L.  ed.  890;. 
Watrou%  V.  McGrew^  16  Tex.  509),  and  the  object  of  the  section 
is  to  declare  that  full  faith  and  credit  should  be  given  to  such,. 
the  manner  of  authenticating  the  same,  and  their  eflFect  when 
properly  authenticated  {Green  v.  Sarmieiito^  1  Pet.  C.  C.  74;  3 
Wash.  C.  C.  17);  and  to  this  end  Congress  has  full  power  to  leg- 
islate as  to  the  eflfect  of  judicial  proceedings  in  the  courts  of 
the  States  and  Territories.  Hughes  v.  Davis^  8  Md.  27;  Duvail 
V.  Feurson^  18  Md.  502.  But  see  Adanis  v.  Way^  33  Conn.  419;. 
Hoggin  v.  Squires^  2  Bibb,  334;  Seton  v.  Hanham^  R.  M.  Charlt. 
374.  Legislative  Acts  are  to  be  authenticated  by  the  seal  of  the 
State  (  United  StaUs  v.  Johns,  4  U.  S.  4  Dall.  416,  1  L.  ed.  889;. 
1  Wash.  C.  C.  363;  Craig  v.  Broum,  Pet.  C.  C.  354);  which 
imports  absolute  verity  ( United  States  v.  Johns,  supra;  United 
States  V.  Amedy,  24  U.  S.  11  Wheat.  407,  6  L.  ed.  506).  The 
object  of  this  clause  was  to  preclude  judgments  from  being  disre- 
garded in  other  States,  when  a  proper  tribunal  with  competent 
jurisdiction  had  rendered  them  {People  v.  JDawell,  25  Mich.  247), 
but  only  so  far  as  they  have  jurisdiction  {D^Arey  v.  JTetchum,  52 
U.  S.  11  IIow.  165,  13  L.  ed.  648;  Board  of  Pxiblic  Works  v. 
Columbia  College,  84  U.  S.  17  Wall.  521,  21  L.  ed.  687),  the  rec- 
ord being  subject  to  contradiction  as  to  the  facts  necessary  to  give 
jurisdiction  {Thompson  v.  Whitman,  85  U.  S.  18  Wall.  457,  21  L. 
ed.  897;  Pennywit  v.  Foote,  27  Ohio  St.  600),  as  where  judg- 
ment was  rendered  against  a  citizen  of  another  State  not  served 
with  process,  and  who  did  not  voluntarily  appear.  D^Arcy  v^ 
Ketchum,,  supra.  The  Constitution  has  ejBfected  no  change  in 
the  nature  of  a  judgment  {McElmoyle  v.  Cohen,  supra);  it 
simply  places  judgments  in  another  State  on  a  diiierent  foot- 
ing from  what  are  commonly  called  foreign  judgments,  as  to 
their  force  and  effect.  Olden  v.  Hallet,  5  N.  J.  L.  466;  Gibbons 
V.  Livingston,  6  N.  J.  L.  287;  Gibbons  v.  Ogden,  22  U.  S.  9  AVheat. 
1,  6  L.  ed.  23.  A  judgment  in  any  State  is  to  be  regarded  as  a 
domestic  judgment  {Baidey  v.  Linah,  16  Pa.  247);  but  this  clause 
relates  only  to  judgments  in  civil  actions,  and  not  to  judgments 
in  criminal  prosecutions  {Com.  v.  Green,  17  Mass.  515),  nor  to 
decrees  in  divorce.  Hood  v.  State ^  56  Ind.  263;  Sewall  v.  Sexoally 
122  Mass.  156  " 
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e.  Summary  of  the  €ases  Cited. — Summarizing  a  very 
extended  survey  of  this  subject,  which  is  one  of  extreme  import- 
ance in  the  domain  of  evidence,  we  reach  conclusions  that  are  sus- 
tained by  the  weight  of  authority,  but  are  by  no  means  without 
-contradiction  in  highly  respectable  quarters.  The  conclusion  is, 
that  any  inquiry  as  to  the  jurisdictional  capacity  of  the  court  is 
at  all  times  relevant.  That  any  evidence  having  a  tendency  to 
show  the  absence  of  jurisdiction  is  pertinent  and  that  notwith- 
standing the  apparent  inhibition  of  the  constitutional  clause,  full 
faith  and  credit  is  not  to  be  interpreted  as  calling  for  a  ruthless 
disregard  of  every  element  of  justice,  and  the  adoption  through 
blind  subserviency  of  whatever  a  juridical  record  cast  in  another 
State  may  seemingly  import.  This  one  question  of  jurisdiction  is 
one,  under  the  authorities,  always  open  to  review.  As  sustaining 
this  proposition,  with  more  or  less  implicitness,  and  as  indicating 
the  violent  nature  of  the  controversy  on  the  subject,  I  subjoin  an 
.array  of  authority  which,  while  perhaps  formidable  and  unneces- 
.sary,  for  the  purpose  of  indicating  the  rule,  will  be  appreciated 
by  a  practitioner  in  any  State  as  casting  an  illumination  upon  a 
very  obscure  and  controverted  point.  Thomjyson  v.  WhitTncm^ 
85  U.  S.  18  Wall.  457,  21  L.  ed.  897;  Ha/rris  v.  Hardeman,  55 
U.  S.  14  How.  334,  14  L.  ed.  444;  Borden  v.  Fitch,  15  Johns. 
141;  Christmas  v.  Russell,  72  U.  S.  5  Wall.  290,  18  L.  ed.  475; 
EllioU  V.  Peirsol,  26  U.  S.  1  Pet.  328,  7  L.  ed.  164;  United 
States  y.  Ai^edondo,  31  U.  S.  6  Pet.  691,  8  L.  ed.  547;  Yoorhhes 
V.  Jackson,  35  U.  S.  10  Pet.  475,  9  L.  ed.  500;  Moulin  v.  Tren- 
ton Mnt.  Z.  cfe  F.  Ins.  Co.  24  N.  J.  L.  222;  Mackay  v.  Gord(m, 
34  N.  J.  L.  286;  ^yilson  v.  Bank  of  ML  Plsasa/nt,  6  Leigh,  570; 
Spencer  v.  Brockway,  1  Ohio,  261;  Goodrich  v.  Jenkins,  6  Ohio, 
44;  Anderson  v.  Anderscm,  8  Ohio,  108;  Paine  v.  Mc^reland,  15 
Ohio,  445;  Hunt  v.  Uunt,  72  JT.  Y.  217;  Kinnier  v.  Kinnier,  45 
K.  Y.  535;  Pennyvnt  v.  Foote,  27  Ohio  St.  600,  22  Am.  Rep. 
340;  Ja^dine  v.  Eeichert,  39  N.  J.  L.  165;  Guthrie  v.  Lomrie, 
84  Pa.  533;  Wright  v.  Andreics,  130  Mass.  149;  Harvey  v.  Di^ew, 
82  111.  606;  Ferguson  v.  Crawford,  70  K  Y.  253;  Permoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565;  Kvngsbury  v.  Yniestra,  59 
Ala.  320;  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Eep.  365;  Kerr 
V.  Eefi^r,  41  K.  Y.  272;  Thompson  v.  Emmert,  15  HI.  416;  Zepp 
V.  Hager,  70  111.  223;  Knowles  v.  Logamsport  GasUgkt  c6  C.  Co. 
«6  U.  S.  19  Wall.  59,  22  L.  ed.  70;  Sta/rhuck  v.  Murray,  5  Wend. 
148;   Napton  v.  Leatmi,  71  Mo.  358;   Bofurtha  v.  Goodrich,  3 
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Oray,  508;  McDermott  v.  Clay^  107  Mass.  501;  Marx  v.  Fore^ 
^1  Mo.  69, 11  Am.  Kep.  432;  Eaaely  v.  McClinton,  33  Tex.  288; 
Finnerwn  v.  Leonard^  7  Allen,  54;  Noyes  v.  BuUer^  6  Barb.  613; 
Lawrence  v.  Ja/rvis^  32  111.  304;  Rankin  v.  Goddard^  54  Me.  28; 
Carleton  v.  Bickford^  13  Gray,  596;  Bowler  v.  Husion^  30  Gratt. 
266,  32  Am.  Eep.  673;  Gilman  v.  GUmwn^  126  Mass.  26,  30  Am. 
Rep.  646;  Pd(?pZ^  v.  BaweU,  25  Mich.  247, 12  Am.  Eep.  260;  >S/m;w- 
2^7ay  V.  StiUma/n,  4  Cow.  292;  BarUet  v.  Knigkt^  1  Mass.  408;  xSA^i!- 
^on  V.  Ti^,  47  U.  S.  6  How.  163, 12  L.  ed.  387;  Heel  v.  Elder,  62 
Pa.  308, 1  Am.  Rep.  414;  Webster  v.  Hunter,  50  Iowa,  215;  Corhy 
V.  TTW^A^,  4  Mo.  App.  443;  Noble  v.  Thompson  Oil  Co.  79  Pa. 
•354;  HiU  v.  MendenhaU,  88  U.  S.  21  Wall.  453,  22  L.  ed.  616; 
Oraha/m  v.  Spencer,  14  Fed.  Rep.  603;  Jlall  v.  Lanning,  91  U. 
S.  160,  23  L.  ed.  271;  Lowe  v.  Zow?^,  40  Iowa,  220;  Hall  v.  Fi7?- 
i<mis,  6  Pick.  232;  Woodward  v.  Tremere,  6  Pick.  354;  Thurher 
V.  BlacTAoume,  1  N.  H.  248;  Aldrich  v.  Kinney,  4  Comi.  380; 
.ffbtt  V.  AUoway,  2  Blackf.  108;  Spencer  v.  Brocktcay,  1  Ohio, 
^60;  TT^ti  V.  Fborf,  78  Ky.  624;  Board  of  Public  Works  v.  C<^ 
^'^TTi^a  CbZZ^^^,  84  U.  S.  17  Wall.  521,  21  L.  ed.  687;  Eager  v. 
Stover^  59  Mo.  87;  Clark  v.  Little,  41  Iowa,  497;  Andrews  v. 
Herriot,  4  Cow.  524;  D'Aray  v.  Ketchum,  52  U.  S.  11  How.  165, 
13  L.  ed.  648;  JZieA^  v.  Stewart,  44  U.  S.  3  How.  762,  11  L.  ed. 
*19;  Bank  of  United  States  v.  Bank  of  Baltimore,  7  Gill,  415; 
Andrews  v.  Montgom^ery,  19  Johns.  162;  Christ/m/is  v.  Russell, 
72  U.  S.  5  Wall.  290,  18  L.  ed.  475;  i?<?J*on.  v.  P^ar^,  12  N.  Y. 
164;  Newell  v.  Newton,  10  Pick.  472;  3fo7*ey  v.  Moi'ey,  27  Minn. 
265;  O'Rourke  v.  Chicago,  M.  dk  St.  P.  P.  Ca  55  Iowa,  332; 
TToorf  V.  TT^wrf,  78  Ky.  624;  Whorton  v.  Moragne,  62  Ala.  201; 
TF<?J^fer  V.  Hunter,  50  Iowa,  215;  Gilchrist  v.  TTe*^  Virginia,  0, 
<&  O.  L.  Co.  21  W.  Va.  115;  Healy  v.  Root,  11  Pick.  390;  J/b- 
Ra^  V.  MaUoon,  13  Pick.  58;  Ada/ins  v.  Rowe,  11  Me.  95;  i/aK 
V.  WiUiams,  10  Me.  283;  Whittier  v.  Wendell,  7  N.  H.  257;  TFi^rn- 
t«?a^  V.  PanxiWng,  5  Gill  &  J.  500;  2>(?/i  v.  TFAar^o/i,  1  Yerg.  125; 
Rogers  v.  Colemcm,  Hard.  (Ky.)  413;  Pi^^  v.  Frothingham,  1 
IlL  259;  JlfiZfor  v.  J[fi^Z(5r,  1  Bail.  L.  244;  MitcheU  v.  Ferris,  5 
Del.  34;  Redus  v.  Burnett,  59  Tex.  576. 

f.  Further  Consideration  of  this  Subject  Reserred.— This 

subject  is  reserved  for  further  consideration  under  the  title  of 
Res  Adjudicata,  post. 
14 
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§  143.  Judgments  in  Their  Relation  to  Eyidence. 

a.  An  Erroneous  and  Hisleading  Tiew. — Mr.  Freeman  is- 
authority  for  the  assertion  that  a  judgment  can  be  nothing  less- 
than  conclusive  evidence.  The  fuU  context  of  the  section  which 
is  supposed  to  sustain  this  proposition,  is  as  follows :  "  It  is  import- 
ant to  be  observed  in  this  connection  that  a  judgment,  when 
offered  as  evidence  in  a  subsequent  litigation,  is  either  conclusive 
evidence,  suffering  no  contradiction,  or  it  is  of  no  effect  at  all;, 
and  it  is  not  admissible  as  evidence  of  the  matters  on  which  it  is 
based,  except  where  it  is  conclusive,  that  is  to  say,  it  can  never  be- 
admissible  as  tending  to  prove  a  given  fact,  for  if  it  is  offered  as 
against  a  stranger  to  the  former  litigation,  it  is  not  admissible  at 
all,  and  if  against  a  party  or  privy,  it  is  conclusive." 

The  learned  author  in  support  of  this  somewhat  sweeping 
proposition  cites  the  case  of  Bethlehem  v.  Watertown^  61  Conn. 
490.  A  critical  examination  of  that  case  shows  that  it  sustains 
this  proposition,  but  it  is  against  the  entire  current  of  modem 
adjudication  and  must  be  regarded  as  announcing  a  proposition 
utterly  at  variance  with  many  well-considered  cases. 

b.  An  Important  Distinction  Outlined. — Stephens  v.  Fox^ 
83  N.  T.  313  (opinion  by  Miller,  J,)  outlines  the  distinction  that 
seems  to  have  escaped  Mr.  Freeman's  notice,  i.  «.,  "  A  judgment 
is  prima  facie  evidence,  but  is  always  open  to  impeachment  for 
jurisdictional  defects — ^f or  collusive  entry  or  active  fraud  of  any 
description.  The  general  rule  undoubtedly  is  that  it  is  conclusive 
as  between  parties  and  privies."  Carse  v.  Scmford^  14  Iowa,  235; 
Orund  v.  Tucker^  5  Kan.  70;  Squires  v.  Brovm^  22  How.  Pr.  35. 

There  is  one  important  distinction  of  vital  importance  in  con- 
sidering the  principle  cited  in  the  preceding  paragraph.  That  is- 
this :  The  presumption  in  favor  of  the  validity  of  a  judgment 
does  not  extend  to  a  case  of  personal  service  on  a  defendant  where 
the  evidence  does  not  show  whether  or  not  the  service  is  made 
within  the  State.  The  subject  is  involved  in  some  obscurity,  and 
has  seldom  been  the  topic  of  adjudication;  but  very  recent  deci- 
sion by  courts  of  conspicious  ability  abundantly  establishes  the 
proposition  that  a  judgment  is  the  subject  of  a  direct  attack  by 
the  defendant,  ia  cases  where  he  seeks  to  show  a  jurisdictional 
defect  by  reason  of  the  failure  of  personal  service  upon  him,  he 
claiming  to  be  a  nonresident  of  the  State  from  which  the  prpcesa 
emanated.     Rand  v.  Hamson-  (Mass.)  12  L.  R.  A.  574. 
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The  distinction  songht  to  be  established  is  this :  A  valid  judg- 
ment may  be  obtained  against  the  thing,  but  not  against  the  per- 
son, in  case  the  person  is  beyond  the  jurisdiction  of  the  court. 
Eliot  V.  McCormick^  3  New  Eng.  Eep.  871,  144  Mass,  10; 
Needham  v.  Thayer^  147  Mass.  536;  Pennoyer  v.  Neff^  96  U.  S. 
714,  24  L.  ed.  565;  EaUm  v.  Badger,  33  N.  H.  228. 

The  pith  and  marrow  of  the  contention  reduces  itself  to  this : 
Where  the  record  shows  the  defendant  was  a  non-resident  there 
is  no  presumption  of  personal  service;  the  validity  of  the  judg- 
ment is  only  assumed  in  cases  where  it  appears  that  the  court  had 
jurisdiction  of  the  person.  Downer  v.  Shaw,  22  N.  H.  277; 
3for8e  V.  Presby,  25  N.  H.  299;  Galjpm  v.  Page,  85  U.  S.  IS 
WaU.  350,  22  L.  ed.  959. 

c  Tiews  of  Mr.  Justice  Woodruff. — Mr.  Jxmtioe  Woodruff^ 
in  S'juirea  v.  Brown,  22  How.  Pr.  35,  employs  language  that 
best  expresses  the  juridical  dissent  from  Mr.  Freeman's  proposi- 
tion :  "  The  decision  of  this  court  in  Behnorvt  v.  Colema/n,  1  Bosw^ 
188,  is  to  the  effect  that  where  stockholders  are  sought  to  be 
charged  in  a  like  case,  a  judgment  against  the  corporation  is  com- 
plete evidence  to  prove  the  indebtedness.  In  that  case  the 
authorities  bearing  on  the  question  are  collected  and  reviewed, 
and  that  decision  must  be  taken  to  dispose  of  the  question  in  the 
present  case.  If  competent  as  against  the  stockholders  of  a 
corporation,  much  more  should  it  be  held  competent  as  against 
the  trustees  to  whom  the  management  of  its  affairs  is  confided.  It 
is  suflBicient  to  say  that  it  was  prima  facie  evidence  of  the  indebt- 
edness; and  if  it  be  conceded  that  it  was  not  conclusive,  and 
might  be  overcome  by  proof  that  it  was  obtained  by  fraud  or 
collusion,  or  by  proof  that  no  such  indebtedness  in  fact  existed,  stUl 
it  was  not  erroneous  to  receive  it  in  evidence  when  offered. 

d.  Flactuatfons  of  the  Decisions. — ^Both  cases  referred  to  in 
the  text  are  New  York  decisions,  and  have  been  subjected  to  very 
rigid  scrutiny.  The  question  they  involve  underwent  violent 
fluctuation.  ChanceUor  Kent,  in  SUe  v.  Bloom,  20  Johns.  669, 
held  that  the  judgment,  although  binding  upon  the  company  in 
its  corporate  capacity,  was  not  upon  the  defendants  when  the 
statute  liability  was  sought  to  be  enforced;  and  that  the  acts  of 
the  trustees  of  the  individual  stockholders  were  not  binding  upon 
them.  In  the  court  of  errors  this  decision  was  reversed,  and  in 
the  opinion  of  Ch.  J,  Spencer,  which  is  the  only  one  given  in 
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that  court,  the  ground  is  maintained  that  the  defendants  were 
chargeable  with  the  debt,  on  the  principle  that  tlie  trustees,  as  the 
agents  of  the  stockholders,  had  contracted  the  debt  and  fixed  the 
liability,  and  that  the  latter  could  impeach  the  consideration  of 
the  indebtedness  upon  no  other  ground  than  that  of  fraud  or 
•error  in  the  liquidation;  nor  could  this  be  done  without  laying  a 
proper  foundation  for  it  in  the  pleadings.  "  We  must  regard  the 
judgment,"  he  says,  "  as  a  solemn  admission  of  indebtedness ;  but 
it  is  not  binding  as  res  adjvdicata  upon  the  stockholders  if  it  was 
procured  by  fraud,  or  is  founded  in  error." 

"  A  judgment  obtained  against  the  corporation  is  certainly  con- 
clusive (until  reversed  for  error  or  impeached  for  fraud)  in  a  suit 
to  charge  the  stockholders  upon  their  unpaid  stock  subscriptions; 
and  by  analogy  it  should  also  be  held  conclusive  in  a  suit  to  charge 
them  upon  their  individual  liability  to  creditors."  Morawetz  on  Pri- 
vate Corporations,  §  619,  citing  Donwcn'th  v.  Coolbaiigh^  6  Iowa, 
300;  MUliken  v.  Whdtehoicse,  49  Me.  527;  Cane  v.  Brigham^  39 
Me.  35;  Slee  v.  Bloom^  supra.  Compare  also  Stephens  v.  Fox^  83 
if.  Y.  313;  Wilson  v.  Stockholders  of  Pittsburgh  cfe  Y.  Coal  Co. 
43  Pa.  424.  See  as  to  the  construction  of  N.  Y.  Statute,  Moss  v. 
McCuUough^  5  Hill,  131;  McMahon  v.  Ma<yy^  61  K.  Y.  155; 
MiUer  v.  WMte^  50  N.  Y.  137,  these  authorities  being  in  some 
respects  inconsistent  with  the  above.  See,  also,  Grund  v.  Tucker, 
5  Kan.  70;  Coalfield  Co.  v.  Peck,  98  111.  139;  Branson  v.  Wil- 
mington  N.  C.  L.  Ins.  Co.  85  N.  C.  411;  Weber  v.  Fickey,  52 
Md.  500. 

e.  Mr.  Black's  Extended  Review  of  Authority. — Mr.  Black, 
in  a  very  recent  work  on  the  Law  of  Judgments  (1891),  referring 
to  the  admission  of  parol  evidence,  says:  "  It  is  now  fully  settled 
upon  the  authorities  that  extrinsic  evidence,  when  not  inconsistent 
with  the  record  and  not  impugning  its  verity,  is  admissible  for  the 
purpose  of  identifying  the  points  litigated  and  decided  in  a  former 
action  between  the  same  parties,  when  the  judgment  therein  is  set 
up  as  a  bar  or  estoppel  in  the  case  on  trial," — citing  Ricardo  v. 
Ga/rda^,  12  Clark  &  F.  368;  Langmead  v.  Maple,  18  C.  B.  N.  S. 
255;  Aspden  v.  I^ixon,  45  U.  S.  4  How.  467, 11  L.  ed.  1059;  Bus- 
sea  V.  Place,  94  U.  S.  606,  24  L.  ed.  214;  Wilson  v.  Been,  121 U. 
S.  525,  30  L.  ed.  980;  BmiLap  v.  Glidden,  34  Me.  517;  King  v. 
Chase,  15  N.  H.  9;  Aiken  v.  Peck,  22  Vt.  255;  Post  v.  Smilie,  48 
Vt.  185;  Ga,ge  v.  Holmes,  12  Gray,  428;  Burlen  v.  Shannon,  99 
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Mass.  200;  Rood  v.  Ilood^  110  Mass.  463;  Supples  v.  Cannon^  44 
Conn.  424;  Snider  v.  Croxj^  2  Johns.  227;  Stowdl  v.  Ch(md>erla/iny 
3  Thomp.  &  C.  314;  Tanis  v.  Lewis^  42  Pa.  406;  Hughes  v. 
t/an^,  2  Md.  Ch.  178;  WJiitehurst  v.  ^(?j)r<?r^,  38  Md.  503;  Gist  v. 
McJunkin^  1  Speer,  L.  158;  Newton  Mfg.  Co.  v.  White^  47  Ga. 
400;  jff«^  V.  Po/?^,  7  Ala.  161;  Robinson  v.  Lane^  14  Smedes  & 
M.  161;  Foster  v.  Wells,  4  Tex.  101;  Gates  v.  B&rmeU^  33  Ark. 
475;  Bottorf  v.  TFi«<9,  53  Ind.  32;  ^ary^r  v.  ^(?JJ«,  67  111.  692; 
George  v.  GiUespie,  1  G.  Greene,  421;  Amsden  v.  Duhuque  cfe  4& 
CI  J?.  (7o.  32  Iowa,  288;  Sweet  v.  Maupin^  65  Mo.  65;  DriscoU  v. 
2>«7/y9,  18  Wis.  106. 

f.  An  Exposition  by  Mr.  Justice  Field. — In  the  ease  of  Rvs- 
sell  V.  Place,  supra,  it  was  said  by  Field  J.i  "  It  is  undoubtedly 
settled  law  that  a  judgment  of  a  court  of  competent  jurisdiction, 
upon  a  question  directly  involved  in  one  suit,  is  conclusive  as  to 
that  question  in  another  suit  between  the  same  parties.  Eut  to 
this  operation  of  the  judgment  it  must  appear,  either  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  determined  in  the  former  suit.  If 
there  be  any  uncertainty  on  this  head  in  the  record, — as  for 
example,  if  it  appear  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  may  have 
passed,  without  indicating  which  of  them  was  thus  litigated^  and 
upon  which  the  judgment  was  rendered, — the  whole  subject  mat- 
ter of  the  action  will  be  at  large,  and  open  to  a  new  contention^ 
unless  thi^  uncertainty  be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined.  To  apply  the  judg- 
ment, and  give  efiEect  to  the  adjudication  actually  made,  when  the 
record  leaves  the  matter  in  doubt,  such  evidence  is  admissible.'^ 
And  in  Hicherson  v.  City  of  Mexico,  58  Mo.  61,  the  rules  on  the 
subject  are  thus  summarized:  "  It  is  undoubtedly  true  that  in 
some  of  the  earlier  cases,  it  was  decided  that  a  judgment  was  con- 
clusive as  to  all  facts  arising  upon  the  record  which  were  or  might 
have  been  passed  upon.  But  it  is  now  generally  if  not  universally 
conceded  that  parol  evidence  may  be  received  for  the  purpose  of 
showing  whether  a  question  was  determined  in  a  former  suit. 
The  record  may  first  be  put  in  evidence  and  then  it  may  be  fol- 
lowed by  such  parol  evidence  as  may  be  necessary  to  give  it  efiEect, 
or  show  on  what  issue  it  was  grounded.  When  a  number  of 
issues  are  presented,  the  finding  in  any  one  of  which  will  warrant 
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the  verdict  and  judgment,  it  is  competent  to  show  that  the  find- 
ing was  upon  one  rather  than  another  of  these  different  issues. 
In  order  to  show  by  evidence  aliunde  that  the  matter  is  res 
adjudicata,  it  must  appear  not  only  that  it  was  properly  in  issue  in 
the  former  trial,  but  also  that  the  verdict  and  judgment  necessarily 
involved  its  determination.  If  it  appears  prima  facie  that  a  ques- 
tion has  been  adjudicated,  it  may  be  proved  by  parol  testimony 
that  such  question  was  not  in  fact  decided  in  the  former  suit. 
Where  matters  could  have  been  proved  in  the  former  action,  the 
presumption  is  that  they  were  proved,  but  tins  presumption  may 
be  rebutted  and  overthrown." 

g.  Well  Defined  Modifications  of  the  Earlier  Bale. — A  well 
defined  modification  of  the  ancient  rule  is  clearly  disclosed  by  a 
careful  scrutiny  of  the  authorities.  The  judicial  record  must  show 
that  the  same  subject  matter  might  have  been  litigated  oh  the 
former  trial  and  the  fact  that  it  did  come  in  question  and  was  liti- 
gated may  be  shown  by  extrinsic  proof.  Young  v.  Hummellj  2 
Hill,  478.  "  If  it  appear  that  several  distinct  matters  may  have 
been  litigated,  upon  one  or  more  of  which  the  judgment  was  ren- 
dered, the  whole  matter  of  the  action  will  be  at  large  and  open  to 
a  new  contention,  unless  the  uncertainty  be  removed  by  extrinsic 
evidence  showing  the  precise  point  involved  and  determined." 
Ohrisma/n  v.  Ilarman,  29  Gratt.  494,  26  Am.  Rep.  387;  Russell 
v.  Place,  94  U.  S.  606,  24  L.  ed.  214;  dark  v.  Blair,  14  Fed. 
Eep.  812;  Lea  v.  Lea,  99  Mass.  493,  96  Am.  Dec.  722;  Strauss  v. 
Meertief,  64  Ala.  299,  38  Am.  Rep.  8. 

According  to  Coke,  an  estoppel  must  be  certain  to  every  intent; 
and  if,  upon  the  face  of  a  record,  anything  is  left  to  conjecture  as 
to  what  was  necessarily  involved  and  decided,  there  is  no  estoppel 
in  it  when  pleaded,  and  nothing  conclusive  in  it  when  offered  as 
evidence.  The  record  is  conclusive  evidence  that  the  judgment 
was  rendered  upon  some  one  or  more  of  the  issues  legitunately 
raised  by  the  pleadings  of  the  parties.  The  parol  proof  is  only  to 
distinguish  which  of  those  several  issues  were  decided,  or  to  show 
that  some  particular  fact  was  decided  in  the  determination  of  some 
of  those  issues.  Jones  v.  Perkins,  54  Me.  393.  See  also  Mammy 
V.  Ha/rris,  2  Johns.  24,  3  Am.  Dec.  386. 

Of  similar  import  is  the  utterance  of  the  Kew  York  Court  of 
Appeals.  The  rule  is  well  established,  is  not  elementary,  xhat  a 
party  insisting  upon  a  f ormei  recovery  must  show  that  the  record 
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of  the  former  suit  includes  the  matters  alleged  to  have  been  deter- 
dined.  This  is  true  in  all  cases  in  courts  of  record,  whether  the 
pleadings  between  the  parties  in  the  previous  suit  are  general  or 
special  in  their  character.     Campbell  v.  Butts,  3  N.  Y.  173. 

h.  Exception  Recognized  by  Chief  Justice  Helm. — Few 

postulates  of  the  law  of  evidence  are  entirely  beyond  the  influ- 
ence of  exception  and  Mr.  Chief  Jvstice  Helm  in  a  recent 
•Colorado  decision  has  expressed  an  exception  that  at  rare  intervals 
obtrudes  itself  in  an  exhaustive  discussion  of  this  subject.  "  The 
general  rule,  that  judgments  and  decrees  are  inadmissible  in  evi- 
dence, except  in  suit  between  parties  and  privies  thereto,  is  not 
Applicable  to  the  objection,  arising  as  it  does  in  the  case  before  us." 
It  was  said  by  Mr.  Justice  Story,  in  a  case  where  this  question 
arose  under.similar  circumstances,  that  "  to  reject  the  proof  of  the 
decree  would  be,  in  effect,  to  declare  that  no  title  derived  under  a 
•decree  in  chancery  was  of  any  vaUdity,  except  in  a  suit  between 
parties  and  privies,  so  that  in  a  suit  by  or  against  a  stranger  it 
would  be  a  mere  nullity.  It  might  with  as  much  propriety  be 
•argued  that  plaintiff  was  not  at  liberty  to  prove  any  other  title 
<leed8  in  this  suit,  because  they  were  res  inter  alia  actaP  Wells 
V.  Framxsis^  7  Colo.  396.  See  alo  Coursin  v.  Pennylvaada  Ins. 
Oo.  46  Pa.  329;  CasUr  v.  Shipm/m,  35  N.  Y.  533;  Prince  v. 
-Grijffm,  16  Iowa,  555;  Koogler  v.  Huffrrumy  1  McCord,  L.  495. 

L  What  Evidence  is  Competent. — ^To  identify  the  points  de- 
cided in  the  litigation  any  evidence  calculated  from  its  nature  and 
scope  to  elucidate  the  question  is  competent,  and  persons  who 
were  present  at  the  trial  may  testify  as  to  the  issues  passed  upon. 
Briggs  v.  Wells^  12  Barb.  567.  Occasionally  the  uncertainties 
■disclosed  by  the  record  may  be  reUeved  by  statements  or  admis- 
sions of  the  respective  counsel,  and  that  the  actual  facts  adjudi- 
<;ated  in  the  previous  determination  may  be  thus  disclosed  is  settled 
by  authority.  Merchamls  Int.  S.  B.  Line  v.  Lyon^  12  Fed.  Rep. 
63.  The  absolute  invulnerability  of  probate  decrees  has  between 
the  parties  and  privies  until  reversed,  modified  or  limited  the  effect 
of  a  final  judgment,  and  this  is  abundantly  settled  by  an  uninter- 
rupted line  of  decision.  Assuming  jurisdictional  capacity  to  have 
been  shown,  or  the  presumption  of  it,  these  probate  decrees  ad- 
mittedly constitute  a  high  order  of  evidence  and  usually  establish 
for  aU  the  purposes  of  the  trial  whatever  may  be  fairly  implied 
from  the  language  of  their  recitals.     CaujoUe  v.  Curtis,  80  U.  S. 
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13  "Wall.  465,  20  L.  ed.  507;  Simpson  v.  Norton^  45  Me.  281; 
Brytmt  v.  Allen,  6  K  H.  116;  Spofford  v.  Smith,  59  N.  H.  366; 
Simmons  v.  Goodell,  1  Kew  Eng.  Eep.  839,  63  N.  H.  458;  Adams^ 
V.  Adams,  22  Vt.  50;  Lawrence  v.  Englesby,  24  Vt.  42;  Jennison 
V.  Hapgood,  7  Pick.  1,  19  Am.  Dec.  258;  Paine  v.  /Sfon^, 
10  Pick.  75;  AS<?^'^r  v.  Russell,  4  Cush.  513,  50  Am.  Dec.  811;. 
Crippen  v.  Dexter,  13  Gray,  330;  Cumm^ings  v.  Cumm,ings,  123 
Mass.  270;  J?w^A  v.  Sheldon,  1  Day,  170;  Goodrich  v.  Thompson, 
4  Day,  215;  6raf<95  v.  Treat,  17  Conn.  388;  Dickinson  v.  HayeSy 
31  Conn.  417;  -ffZai-«  v.  Butler,  10  R.  I.  133;  ^oacA  v.  Ma/rtvn,  1 
Harr.  (Del.)  548, 28  Am.  Dec.  746;  Seymour  v.  Seym^mr,  4  Johns. 
Ch.  409,  1  L.  ed.  885;  Ghipmcm  v.  Montgomery,  63  N.  Y.  236;. 
Ha/rris  v.  Colquit,  44  Ga.  663;  Davie  v.  McDa/nid,  47  Ga.  195; 
Jfm^  V.  Smith,  15  Ala.  264;  Herhert  v.  Ham,rick,  16  Ala.  581; 
Amett  V.  ^r7K3^,  33  Ala.  273;  Duckworth  v.  Duckworth,  35  Ala. 
70;  Hutton  v.  WiUiams,  60  Ala.  107;  Tv/rner  v.  Malone,  24  S. 
C.  398;  ^aiZ^  v.  Dilworth,  10  Smedes  &  M.  404,  48  Am.  Dee. 
760;  i<br^  V.  jBa«Z^,  13  Smedes  &  M.  133;  J/b^^  v.  Whitten, 
25  Miss.  31;  TFarrf  v.  xStefe,  40  Miss.  108;  TT^wwkjA?  v.  TTi^T/iooA,  23 
La.  Ann.  351;  Dooley  v.  Dooley,  14  Ark.  122;  Osborne  v.  G'^ra- 
Aam,  30  Ark.  67;  Gordon  v.  Kennedy,  36  Iowa,  167;  Johnson  v. 
Beazley,  65  Mo.  250, 27  Ami  Eep.  276;  xS'A^te  v.  Eirtley,  62  Mo. 
417;  Dayton  v.  Mintzer,  22  Minn.  393;  Ga/rwood  v.  Garwood, 
29  Cal.  514;  Kingsley  v.  Miller,  45  Cal.  95;  Reynolds  v.  Bruvir- 
agim,  54  Cal.  254. 

A  judgment  for  or  against  the  ancestor  is  competent  evidence 
for  or  against  the  heir,  in  actions  relating  .to  the  inheritance. 
Zoci  V.  Norborne,  3  Mod.  142;  Freeman  on  Judgments,  §  168. 

A  judgment  for  or  against  an  executor  or  administrator  is  not 
conclusive  against  the  heirs  or  devisees;  nor  is  a  judgment  against 
the  heir  or  devisee  conclusive  against  the  executor  or  administra- 
tor. Dale  y.  Rosevelt,  1  Paige,  35,  2  L.  ed.  552;  McCoy  v. 
NichoU,  4  How.  (Miss.)  31;  Vernon  v.  Valk,  2  Hill  Ch.  257;  CoU 
linson  v.  Owens,  6  Gill.  &  J.  4;  Robertson  v.  Wright,  17  Gratt. 
534;  Early  v.  Garland,  13  Gratt.  1;  Stewart  v.  Montgomery,  23 
Pa.  410;  Dorr  v.  Stockdale,  19  Iowa,  269;  Combs  v.  Ta/rUon,  2* 
Dana,  465. 

A  judgment  or  verdict  against  the  executor  or  administrator  is 
not  even  competent  evidence  against  the  heir  or  devisee  of  the- 
debt,  or  other  facts  established  thereby.  A  judgment  for  or 
against  the  heir  does  not  bind  the  devisees,  nor  conversely.    Kentt 
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Y.Kent^  62  N.  Y.  560,  and  cases  cited;  Robertson  v.  Wright^  17 
Gratt.  634;  Laidley  v.  KUne,  8  W.  Va.  218, 230.  C(mtraj  Cowa/rt 
V.  Williams^  34  Ga.  167. 

A  judgment  or  verdict  against  one  individual  does  not  estop  him 
as  trustee  {Rathhone  v.  Hooney^  58  N.  Y.  463);  but  an  adjudicar 
tion  against  him  as  trustee  estops  him  in  respect  to  his  private 
right  as  a  cestui  que  trust  held  at  the  time  of  the  former  action, 
or  acquired  from  persons  then  holding  it.  Corcoran  v.  Chesapeake 
<b  O.  Canal  Co.  94  U.  S.  741,  745,  24  L.  ed.  190,  191. 

j.  Fraud  and  Lack  of  Jurisdiction  as  Defenses. — The  juris- 
diction of  the  court  by  which  judgment  is  rendered  in  any  State 
may  be  questioned  in  a  collateral  proceeding  in  another  State  not- 
withstanding the  provision  of  the  fourth  article  of  the  Constitu- 
tion and  the  Law  of  1790,  and  notwithstanding  the  averments 
contained  in  the  record  of  the  judgment  itself.  Thompson  v. 
WJiitmmi,  85  U.  S.  18  Wall.  457,  21  L.  ed.  897;  Knowles  v. 
Logansport  Gaslight  dk  C  Co,  86  U.  S.  19  Wall.  58,  22  L.  ed.  70. 

Fraud  in  obtaining  judgment  in  another  State  is  a  good  defense 
to  such  judgment,  such  as  decoying  defendant  into  State  to  obtain 
service  upon  him.  Dunlap  v.  Cody^  31  Iowa,  260,  7  Am.  Eep. 
129;  Luckenba/ih  v,  Anderson^  47  Pa.  123;  Jackson  v.  Ja<:kson^ 
1  Johns.  424;  Borden  v.  Fitchj  15  Johns.  421;  Buford  v.  Bu- 
ford,  4  Munf.  241. 

A  court  will  not  enforce  a  judgment  of  the  courts  of  another 
State  obtained  by  fraud.    Davis  v.  Ileadley^  22  N.  J.  Eq.  115. 

§  144.  Evidence  of  Official  Returns. 

a.  Every  Intendment  Indulged  in  Their  Favor. — The  law 

indulges  every  intendment  in  favor  of  an  olficiai  return  and  to 
maintain  and  uphold  the  sufficiency  and  legality  of  such  docu- 
ments, it  repels  every  attempt  at  criticism,  and  nothing  short  of 
conclusive  evidence  of  its  invalidity  can  result  in  its  nullification 
as  an  official  act.  No  blemish  in  the  language  or  inf  ormity  in  tlie 
acknowledgment  is  sufficient  to  invalidate.  Every  favorable  in- 
ference is  seized  upon  to  uphold  its  authority,  and  a  construction 
is  always  adopted  that  will  harmonize  with  the  well  known  hypo- 
thesis of  the  law,  "that  an  officer  always  performs  his  entire  duty." 
Franklin  Bank  v.  Blossom^  23  Me.  546;  Bacon  v.  Bevan,  44 
Miss.  293;  CoggsweU  v.  Warren^  1  Curt.  223;  Whittlesey  v.  Starr y 
8  Conn.  134. 
The  admissibility  of  a  return  as  evidence,  depends  upon  the 
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fact  that  it  is  duly  filed,  as,  upon  filing,  it  becomes  part  and  par- 
cel of  the  record  in  the  case.    Ferguson  v.  Tutt^  8  Kan.  377; 
Pigot  V.  Davis,  3  Hiiwks,  25;  Gardner  v.  Hosmer^  6  Mass.  325; 
Whiting  v.  Bradley,  2  N.  H.  81, 

b.  Rule  as  to  Their  Admissibility. — Generally  it  may  be  as- 
sumed that  whenever  an  execution  can  be  placed  in  evidence  the 
return  may  also  be  admitted,  and  may  operate  as  at  least  prima 
facie  evidence  of  all  the  facts  therein  set  forth,  and  which  it  was 
the  officer's  duty  to  embody  in  his  return.  These  facts  must  be 
confined  to  things  done  by  himself.  The  return  is  a  history  of 
his  proceedings,  not  of  the  proceedings  and  acts  of  other  persons. 
He  is  not  the  accredited  historian  of  their  acts,  and  if  he  under- 
takes this  duty  in  his  return,  what  he  says  is  unofficial,  and  is  not 
competent  evidence  for  or  against  anyone.  Freem.  Executions, 
§  363,  citing  Lothrop  v,  Ahhott,  16  Me.  421;  Policy  v.  Lenox  Iron 
Works,  4  Allen,  329;  Ufford  v.  Dickinson,  12  Allen,  543;  Cowls 
V.  Hastings,  9  Met.  476;  Pigot  v.  Davis,  3  Hawks,  25;  PiaU  v. 
PiaU,  9  Ohio,  37;  Ifichol  v.  Ridley,  5  Yerg.  63,  26  Am.  Dec. 
254;  Stimton  v.  Hodges,  6  Vt.  64;  Day  v.  Roberts,  8  Vt.  413. 

There  is  no  provision  for  a  return  showing  the  acts  of  anyone 
but  the  officer.  A  statement  in  the  return  purporting  to  show  the 
acts  of  any  one  other  than  the  officer,  is  without  authority  of  law, 
and  surplusage.     Aultman  v.  MoGrady,  58  Iowa,  118. 

Where  the  evidence  unequivocally  shows  the  falsity  of  the 
official  return,  it  is  still  to  be  regarded  as  invulnerable  and  con- 
trolling, until  set  aside  by  the  proper  authority.  So  long  as  it 
remains  unvacated,  it  is  not  assailable,  nor  even  open  to  collateral 
attack.  Stewa/rt  v.  Stewart,  27  W.  Va.  167;  Kirksey  v.  Bates,  1 
Ala.  303;  Newtm  v.  State  Bank,  14  Ark.  9,  58  Am.  Dec.  363; 
Fry  V.  GciUaspie,  61  Ind.  478;  Brown  v.  Way,  28  Ga.  531; 
Pivard  v.  Gardner,  39  111.  125;  Hamilton  v.  Matlock,  5  Blackf. 
421;  Smith  v.  Hm^riback,  3  A,  K.  Marsh.  392;  Small  v.  Hodgen, 
1  Litt.  16;  McConnell  v.  Bowdry,  4  T.  B.  Mon.  392;  Stmson  v. 
Snow,  10  Me.  263,  25  Am.  Dec.  238;  Tyler  v.  Smith,  8  Met.  599; 
DooUy  V.  Wolcott,  4  Allen,  406;  Campdl  v.  Webster,  15  Gray,  28; 
TuUis  V.  Brawley,  3  Minn.  277;  HaUowdl  v.  Page,  24  Mo.  590; 
C  lough  V.  Monroe,  34  X.  H.  381;  State  v.  Acker  son,  25  N.  J.  L. 
209;  AUen  v.  Martin,  10  Wend.  300;  Bank  of  GalUjyolis  v. 
Domigan,  12  Ohio,  220,  40  Am.  Dec.  475;  Pratt  v.  PhiUips,  1 
Sneed,  543,  60  Am.  Dec.  162;    HiU  v.  Grant,  49  Pa.  200;   Rice 
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V.  Groffy  58  Pa.  116;  0' Conner  v.  Silmer,  26  Tex.  606;  Wood^. 
Docme^  20  Vt.  612;  Gardner  v.  Cover^  1  Gale,  45;  Stewart  v. 
JS^rmgeTy  41  Mo.  400,  97  Am.  Dec.  278;  FoUom  v.  Carliy  5  Minn. 
-333,  80  Am.  Dec.  429;  McDonald  v.  Leewright^  31  Mo.  29,  77 
Am.  Dec.  631;  Irvin  v.  Smith,  66  Wis.  113;  Hunt  v.  T^^^7l^^',  39 
Ark.  70;  Ladd  v.  Wiggin,  35  K  H.  421,  69  Am.  Dec.  551; 
Waltera  v.  Moore,  90  N.  C.  41;  MUler  v.  United  States,  78  U.  S. 
11  WalL  294,  20  L.  ed.  141;  Brovm  v.  Kennedy,  82  U.  S.  15  WaU. 
^97,  21  L.  ed.  193. 

c.  When  Ambiguous  or  Uncertain  in  Pliraseology  Parol 

Eyidence    Admissible    to    Explain. — The  general  principles 

applicable  to  all  rules  of  evidence  allow  a  return,  ambiguous  or 

uncertain  in  its  phraseology,  to  be  explained  by  parol  evidence. 

Wyer  v.  Andrews,  13  Me.  168,  29  Am.  Dec.  497;  Doe  v.  Snyd&r, 

5  How.  (Miss.)  66;  Benjamin  v.  Hathaway,  3  Conn.  528;  Martin 
V.  Barney.,  20  Ala.  369. 

d.  Conclusiye  as  to  Facts  Stated  until  Taeated.— Notwith- 

4standing  some  decisions,  the  weight  of  authority  clearly  is,  that 
an  official  return,  duly  made  upon  process  by  a  sworn  officer,  in 
relation  to  facts  which  it  is  his  duty  to  state  in  it,  as  between  the 
parties  and  privies  to  the  suit,  and  others  whose  rights  are  neces- 
sarily dependent  upon  it,  conclusive  as  to  the  facts  stated  therein 
until  vacated  or  set  aside  by  due  course  of  law;  and  that  as  to  all 
•other  persons,  such  return  is  prima  facie  evidence  only  of  the 
facts  stated  in  it,  and  subject  to  be  disposed.  Cow.  &  H.  notes 
to  Phil.  Ev.,  Nos.  383-385;  Gwynne,  Sheriffs,  473  et  seq.,  and 
"Cases  cited;  HiU  v.  KUng,  4  Ohio,  137;  Angier  v.  Ash,  26  X.  H. 
105;  DUler  v.  EoberU,  13  Serg.  &  E.  60,  15  Am.  Dec.  578;  Bott 
V.  BumeU,  11  Mass.  165;  WhitaJcer  v.  Sumner,  7  Pick.  555,  19 
Am.  Dec.  298;  BarreU  v.  Copeland,  18  Vt.  69,  44  Am.  Dec.  362; 
Wilson  V.  Hurst,  1  Pet.  C.  C.  441;  Bt^ce  v.  Holden,  21  Pick. 
189,  190;  Serrecold  v.  Hamjpson,  Lofft,  372. 

It  i3  said  in  some  of  the  elementary  treatises  that  parties  and 
privies  are  concluded  by  such  return;  but  a  careful  consideration 
of  the  cases,  as  well  as  the  reason  of  the  rule,  will  confine  it  to 
those  whose  privity  is  such  as  entitle  them  to  have  the  return  set 
aside,  or  to  maintain  an  action  against  the  officer  for  a  false 
return.  And  upon  principle,  certainly,  none  others  should  be 
concluded  by  it.  In  Witherell  v.  Goss,  26  Vt.  750,  Isham,  J,,  in 
<5on6idering  this  rule  remarks :    "  The  true  principle  governing 


220  LAW   OF   EVIDENCE   IN   CIVIL  CASES. 

the  case,  we  apprehend,  is  this :  '  Wherever  there  is  suflBcient 
privity  to  enable  a  party  to  sustain  an  action  against  an  officer  for 
a  false  return,  that  return  is  conclusive  in  the  proceedings  under 
which  it  was  made,  and  the  party  injured  was  driven  to  his  action 
against  the  officer;  but  as  to  third  persons,  where  no  such  privity 
exists,  and  no  such  action  can  be  sustained,  the  return  is  not  con- 
clusive.' "  PhiUipa  v.  ElweU,  14  Ohio  St.  244,  84  Am.  Dec. 
373. 

The  greater  portion  of  the  authorities  may  be  reconciled 
with  each  other;  and  the  general  principle  which  seems  to  be^ 
fairly  deducible  from  them  is,  that  between  the  parties  to  the 
suit,  and  those  claiming  under  them  as  privies,  and  all  others 
whose  rights  and  liabilities  are  dependent  upon  the  suit  as  bail 
and  indorsers,  the  return  of  the  sheriff  of  matters  material  to  be 
returned,  is  so  far  conclusive  evidence  that  it  cannot  be  contra- 
dicted for  the  purpose  of  invalidating  the  sheriff's  proceedings, 
or  defeating  any  right  acquired  under  them.  But  such  return  ii^ 
not  conclusive  as  to  third  persons  whose  interests  are  not  con- 
nected with  the  suit,  but  may  be  affected  by  the  proceedings  of 
the  sheriff,  nor  as  to  collateral  facts,  nor  matters  not  necessary  or- 
proper  to  be  returned.  Should  the  sheriff  return  that  the  prop- 
erty attached  was  at  the  time  the  property  of  the  debtor,  this 
would  not  preclude  a  third  person  from  showing  a  good  title  to  it 
for  both  reasons.  Broum  v.  DaviSy  9  N.  H.  82;  ClaggeU  v.. 
liicharda,  45  N.  H.  363;  Freem.  Executions  (2d  ed.)  §  364. 

e.  Return  of  ^^  Nulla  Bona  '*  Prima  Facie  Proof  of  Insol- 
vency.— An  execution  duly  returned  by  the  sheriff  or  his  depu- 
ties with  the  indorsement  thereon  of  nuUa  bona  is  admissible  in 
evidence  as  prima  facie  proof  of  insolvency.  PhiUipsy.  Webster y 
85  111.  146;  Brown  v.  Brooks^  25  Pa.  210;  Buttram  v.  Jackson^ 
32  Ga.  409. 

f.  Return  Cannot  1)6  Collaterally  Impeached. — As  against 
the  officer  and  those  clahning  in  privity  with  hhn,  his  return  is 
conclusive  as  to  his  acts  stated  in  it,  within  the  scope  of  his  duty, 
as  evidence  in  favor  of  the  parties  who  claim  an  interest  or  right 
under  the  return,  nor  can  it  be  collaterally  impeached,  even  if  the 
officer  is  shown  to  have  been  guilty  of  fraud  and  collusion. 

Williams  v.  Zowndes,  1  Hall,  579;  Sheldon  v.  Pat/ne,  7  N.  Y. 
453;  Splakn  v.  Gillespie,  48  Ind.  397;  Arm^tranff  v.  Gcirrow,  6- 
Cow.  465;  Baker  v.  McDuffie^  23  Wend.  289;  Elder  v.  Cozart,  5» 
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<Ja.  199;  RoweU  v.  KUin^  44  Ind.  290;  Davant  v.  Carlton,  57  Ga* 
4S9;  Fitzgerald  y.  Kimball,  86  HI.  396;  State  v.  CfNeiU,  4  Mo. 
App.  221;  ShoAJo  v.  Simjpaon,  1  Ld.  Kaym.  184;  Hamilton  v.  Jfa^ 
lock,  5  Blackf.  421;  Remington  v.  Hen/ry,  6  Blackf.  63;  Bv/rger 
T.  Becket,  6  Blackf.  61;  Dodge  v.  Farnswarth,  19  Me.  278; 
HwrvtresB  v.  Tvney,  39  Me.  237;  Bunker  v.  Oilmore,  40  Me.  88; 
Lollop  V,  Abbott,  16  Me.  421;  Bamford  v.  Mehnn,  7  Me.  14; 
SoVmes  v,  Baldwin,  17  Me.  398;  Stinson  v.  Snow,  10  Me.  263; 
Grover  v.  Howard,  31  Me.  546;  Ba/nk  of  Newbury  v.  Eastman, 
44  N.  H.  431;  Brown  v.  Davia^  9  N.  H.  76;  C%^w^  v.  Hazdton, 
7  N.  H.  171;  i>M?i«  V.  ^Zat>,  1  N.  H.  68;  Whiting  v.  Bradley, 
2  N.  H.  79;  /Si««  v.  Badger,  6  K  H.  393;  J.n^i^  v.  J.M,  26  N. 
H.  99;  Wendell  v.  Mugridge,  19  N.  H.  109;  Messer  v.  Bailey,  31 
is^.  H.  9;  Clough  Y.Monroe^Z^  N.  H.  381;  Za<f^  v.  TFi^^m,  35  N. 
H.  421;  ^^K^«  \r.  Bowen,  45  K  H.  125;  /Sm^A  v.  iV"o^,  30  Ind. 
117;  Stoors  v.  Kelsey,  2  Paige,  418,  2  L.  ed.  970;  Cozine  v.  IFaZf^r, 
55  N .  Y.  304;  -4ZZ^7i  v.  Ma/rtin,  10  Wend.  300;  Boomer  v.  Laine, 
10  Wend.  525;  (7(Wie  v.  Redfidd,  7  Wend.  398;  McArthur  v. 
Pease,  46  Barb.  423;  Egei^y  v.  Bucha/nan,  5  Cal.  56;  Campbell  v. 

Ifeft^fer,  15  Gray,  28;  ^e?«  v.  Burnell,  11  Mass.  163;  Whitaker 
V.  Sumner,  7  Pick.  551;  Lawrence  v.  Pond,  17  Mass.  433;  /Stey- 
/tw  V.  Cluster,  4  Mass.  478;  Eastabrook  v.  Uapgood,  10  Mass.  313; 
jS^OTir  V.  Pa/rker,  17  Mass.  591;  Boston  v.  TUeston,  11  Mass.  468; 
Boynton  v.  WiUard,  10  Pick.  169;  Fenwick  v.  Fenwick,  2  W.  Bl. 
788;  Oa/rdner  v.  Cover,  1  Gale,  45;  Carlile  v.  Parki^u,  3  Stark. 
163;  J.no7i.  Lofft,  372;  PhiUips  v.  ^Zi^^^Z,  14  Ohio  St.  240;  ///« 
V.  Kling,  4  Ohio,  135;  ^'wr/*  v.  Moody,  Wria^ht,  449;  Ca;T  v. 
Racine  Commercial  BamJc,  16  Wis.  51;  Paxson^s  App.  49  Pa. 
195;  5i«  V.  (rraTi.^,  49  Pa.  200;  ^tV^  v.  6V(?^;  58  Pa.  116;  5M/^ 
queJiam^na  Boom  Co.  v.  Finney,  58  Pa.  200;  Ayres  v.  Duprey,  "21 
Tex.  593;  0' Conner  v.  /Sife^r,  26  Tex.  606;  Stewart  v.  Stringer, 
41  Mo.  400;  Reeves  v.  Reeves,  33  Mo.  28;  McDonald  v.  Leewright^ 
31  Mo.  29;  HaUowell  v.  Pa^^,  24  Mo.  590;  -ff(>y^  v.  Murray^ 
Phil.  Eq.  238;  Ba/rreU  v.  Copeland,  18  Vt.  67;  Tr(?^^  v.  i>oa;i^, 
20  Vt  612;  xSfet?^7W  v.  Brown,  3  Vt  420;  WithereU  v.  tf<?«^,  26 
Vt  748;  TTAi^  J?iv^  ^anA  v.  Downer,  29  Vt  332;  /Sz/i/^A  v. 
Hornbook,  8  A.  K.  Marsh.  392;  TTiZ^on  v.  Hurst,  1  Pet.  C.  C. 
441;  DiUer  v.  Roberts,  13  Serg.  &  E.  60;  Tullis  v.  Brawley,  3 
Minn.  277;  Folsom  v.  (7arZi,  5  Minn.  333;  Rohrer  v.  Turrill,  4 
Minn.  407;  Morford  v.  Thom^as,  Sneed  (Ky.)   251;  Haynes  v. 

TFX^o^,  9  Ala.  239;  Eirksey  v.  Bates,  1  Ala.  303;  Martin  v.  -ffar- 
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neify  20  Ala.  369;  McBee  v.  State,  Meigs,  122;  Savryer  v.  OwrUsy 

2  Ashm.  127;  Mentz  v.  Harrvinan^  5  Whart.  150;  Sarrvple  v.  Covl- 
son,  9  Watts  &  S.  62;  Homer  v.  Hampton,  7  Ired.  L.  333;  JSmg- 
gold  V.  JEdwa/rds,  7  Ark.  86;  Humphries  v.  Lawson,  7  Ark.  341; 
NmjoUm  v.  /StoA^  -ffo/iA,  14  Ark.  9;  i><?^  v.  IngersoU,  11  Smedes 
&  M.  249;  ShotAcell  v.  Hwmblvn,  23  Miss.  156;  T^^i^^  v,  Lewis,  3 
Litt.  129;  >SmaZZ  v.  Hodgen,  1  Litt  15;  AUender  v.  jRiston,  2  Gill 
&  J.  86;  Phillips  v.  Demoss,  14  111.  410;  Bowen  v.  Parkhv/rsty 
24  111.  257;  /Si^a^  v.  J[cA^5f>7i,  25  N.  J.  L.  209;  Pra«  v.  PhiOAps, 
1  Sneed  (Tenn.)  643. 

This  is  true  of  a  deputy's  return  as  against  the  sheriff.  Barrett 
V.  Copekund,  18  Vt.  69;  Haynes  v.  Small,  22  Me.  14;  Gardner  v. 
Hosmer,  6  Mass.  327;  Pv/rrmgton  v.  LoAng,  7  Mass.  392;  Paxton 
V.  Steckel,  2  Pa.  93;  2>c>^y  v.  Turner,  8  Johns.  20;  Townsend  v^ 
<?Zm,  5  Wend.  207.     ■ 

When  the  return  is  thus  conclusive,  neither  the  oflScer  nor  his- 
deputy  can  dispute  it.  He  is  intrusted  by  law  with  the  perform- 
ance of  a  duty  of  which  a  record  has  been  made,  and  it  imports 
absolute  verity.  Freem.  Execution,  §  364,  note  3:  MoMicken  v. 
Com.  58  Pa.  213;  CMey  v.  Lochhart,  59  Pa.  376;  Welsh  v.  BeU, 
32  Pa.  12;  Trigg  v.  Lewis,  3  Litt.  129;  MUdmay  v.  Smith,  2 
Saund.  343;  Mv/rrell  v.  Smith,  3  Dana,  463;  Wells  v.  Bemiefieidy 
Wright,  201;  BuUer  v.  State,  20  Ind.  169;  Haynes  v.  Small,  22 
Me.  14;  Huni/ress  v.  Tvney,  39  Me.  237;  Cowan  v.  Wheeler,  31  Me* 
439;  TTy^  v.  Andrews,  13  Me.  168;  Lawson  v.  Main,  4  Ark. 
184;  CW.  V.  Fuqua,  3  Litt.  41;  PA^Zp*  v.  Po/'i^,  4  Vt.  488;  Blue 
V.  Com.  2  J.  J.  Marsh.  26;  Martin  v.  Barney,  20  Ala.  369. 

g.  Parties  Interested  may  Obtain  Leave  to  Amend. — ^If  the 

return  is  incorrect,  leave  must  be  obtained  to  amend  it,  which  the 
court  may  grant  on  proper  terms.  Henry  v.  Stone,  2  Eand.  455;. 
People  V.  Ames,  35  N.  T.  482;  Higgvns  v.  Bullock,  66  111.  37;. 
Primrose  v.  Browning,  59  6a.  69;  Golden  Paper  Co.  v.  Clark, 

3  Colo.  321;  National  Ins.  Co.  v.  Chamber  of  Cormaeroe,  69  IlL 
22;  Kirkwood  v.  Reedy,  10  Kan.  453;  Toledo,  P.  <&  W.  R.  Co. 
V.  Butler,  53  111.  323;  McClure  v.  WeUs,  46  Mo.  194;  Northrup 
V.  Shephard,  23  Wis.  513;  CtorJy  v.  Bv/ms,  36  Mo.  194;  iTe&c??! 
V.  Cook,  19  111.  440;  Barker  v.  Bin/ninger,  14  N.  Y.  270. 

The  officer  may  show  facts  outside  the  return  not  inconsistent 
therewith.  Evans  v.  Davis,  3  B.  Mon.  344.  The  return  is  not 
conclusive  evidence  in  favor  of  the  officer,  but  it  is  admissible  ia 
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his  favor.     Glover  v.  Whittenhall^  2  Denio,  633;  Dasher  v.  Dasher y 
4:7  Ga.  320;  Bond  v.  ^y^iBon,  8  Kan.  229. 

An  officer  cannot  be  compelled  to  amend  a  retnm.  Humjphrie» 
V.  Lawson^  1  Ark.  341;  Yastine  v.  Fury^  2  Serg.  &  E.  426;  aS^j^io- 
y^  V.  Cv/rtia^  2  Ashm.  127. 

If  the  return  is  false,  the  officer  is  answerable  for  it;  but  its 
truth  or  falsity  cannot  be  inquired  into  in  an  action  between  other 
parties.  A  stranger  is  not  permitted  to  inquire  into  any  defects 
in  the  return.  The  return  being  a  matter  of  record,  other  courts 
in  collateral  actions,  will  not  inquire  into  the  matters  set  forth 
therein.  Learned  v.  Vanderhurgh^  7  How.  Pr.  379;  Gunn  v. 
RoweU^  35  Ala.  144;  TerriU  v.  Auchaner^  14  Ohio  St.  80;  Muel- 
ler V.  JBates,  2  Disney,  318;  Stoors  v.  KeUey^  2  Paige,  418,  2  L. 
ed.  970;  Davis  v.  Campbell^  12  Ind.  192;  Perrm  v.  Leverett^  13^ 
Mass.  128;  Phillips  v.  Coffee^  17  111.  164;  Moore  v.  Titmaai^  3^ 
m.  359. 

Two  States  have  held  return  of  officers  only  prima  facie  evi* 
dence  of  facts  therein  stated.  Waddell  v.  Judson^  12  La.  Ann. 
13;  GraM  v.  Ha/rris^  16  La.  Ann.  323;  Butts  v.  Frands^  4  Conn. 
424;  Watson  v.  Waison^  6  Conn.  334;  Sanford  v.  Nichols^  14 
Conn.  324;  Palmer  v.  Thayer^  28  Conn.  237. 

§  145.  Eyidence  in  its  Relation  to  Deeds. 

a.  Possession  and  Record  Prima  Facie  Evidence  of  Deliv-^ 
ery  and  Acceptance. — The  possession  and  record  of  a  deed  are 
prima  facie  evidence  of  delivery  and  acceptance  {Brovm  v.  8ta;te^ 
5  Colo.  496);  but  where  the  evidence  discloses  the  delivery  of  the 
deed  in  violation  of  an  escrow  agreement,  such  deed  can  have  no 
force  nor  validity.  HamiU  v.  Thompson^  3  Colo.  518.  No  form 
of  words  is  necessary  in  the  delivery  of  the  deed.  Lf  the  evidence 
shows  that  the  grantor  has  parted  with  his  dominion  over  it,  with 
the  intent  that  it  shall  pass  title  to  the  grantee,  provided  the 
grantee  assents  to  it,  either  by  himself  or  his  agent,  such  transfer 
operates  to  pass  a  valid  title.  Warren  v.  Swett,  31  N.  H.  332. 
An  admirable  discussion  of  this  topic  wiU  be  found  in  the  case  of 
Marts  V.  FggeTnann,  44  Mich.  430.  Consult  also  Jones  v.  Zove- 
less,  99  Lid.  327;  Miller  v.  ZuUman,  81  Mo.  311. 

Parol  evidence  that  a  grantee  in  a  deed  was  not  to  enter  until 
purchase  money  was  paid,  the  deed  being  silent,  is  inadmissible^ 
Omaha  df  G.  S.  d  P.  Co.  v.  Tabor,  13  Colo.  41. 

It  is  competent  to  make  certain  the  subject  matter  of  an  excep- 
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tion  in  a  deed  made  in  general  terms  by  evidence  cUiunde.  Pipe 
V.  Smith,  4  Colo.  444,  5  Colo.  156;  Lomghlin  v.  Hawley,  9  Colo. 
174;  Hanna  v.  Ba/rkei\  6  Colo.  311;  Breeze  v.  Haley,  10  Colo.  7. 

General  terms  of  description  in  a  conveyance  may  be  explained 
by  parol  evidence.     Pipe  v.  Smith,  4  Colo.  444. 

Many  questions  involving  title  to  real  estate  turn  upon  the  in- 
tent of  the  party  and  evidence  of  the  circumstances  surrounding 
the  transaction  in  making  the  delivery  of  the  deed.  Puckma/n  v. 
Puckman,  32  N.  J.  Eq.  259;  Stewa/rt  v.  Pedditt,  3  Md.  67;  Burk- 
holder  v.  Casdd,  47  Ind.  418;  Harris  v.  Harris,  59  Cal.  620;  Jor- 
dmi  V.  Dams,  108  111.  336;  Thompson  v.  HaTmrumd,  1  Edw.  Ch. 
497,  6  L.  ed.  223. 

b.  Acknowledgment  and  Record  Entitle  Deed  to  Admis- 
sion in  Evidence. — The  rule  of  evidence  is  of  wide  application 
that  a  deed  duly  acknowledged  and  recorded  is  admissible  in  evi- 
dence without  further  proof  of  execution.  Cl<irk  v.  Troy,  20 
Cal.  220;  Samuels  v.  Borrowscale,  104  Mass.  207;  Simpson  v. 
Miindee,  3  Kan.  181;  Peed  v.  Kemp,  16  111.  445;  Keichline  v. 
Keichlin^,  54  Pa.  75;  3  Washb.  Keal  Prop.  (4th  ed.)  322;  Martin- 
dale,  Conveyancing,  212. 

c.  Presumption  as  to  Acknowledgment. — The  law  presumes 
that  the  acknowledgment  was  made  at  the  place  and  at  the  time 
stated  in  the  certificate.  Granniss  v.  Irvine,  39  Ga.  22.  Such 
a  deed  duly  acknowledged  is  competent  evidence  of  the  matters 
therein  contained,  without  proof  of  the  handwriting  of  the  magis- 
trate or  officer  taking  the  acknowledgment.  Goddard  v.  Glonin- 
ger,  5  Watts,  219.  A  California  case  holds  that  a  deed  should 
not  be  refused  admission  in  evidence,  but  should  be  received  in 
case  of  defective  acknowledgment,  with  instructions  to  the  jury 
as  to  its  effect.  Hastings  v.  Vaughn,  5  Cal.  315.  As  previously 
stated,  a  deed  absolute  on  its  face  may  be  shown  to  be  a  mort- 
gage; but  if  the  instrument  shows  upon  its  face  that  it  is  a  mort- 
gage, parol  evidence  is  not  received  to  show  that  the  parties 
intended  to  make  a  conditional  sale.  The  construction  of  the  in- 
strument must  not  depend  upon  oral  evidence.  Alstin  v.  Cundiff, 
52  Tex.  453. 

d.  Strict  Proof  Required  in  Doubtfnl  Cases.— Where  a  deed 
absolute  in  its  recitals,  and  perfect  in  all  requirements,  is  given 
the  effect  of  a  mortgage  or  security  only,  the  proof  of  such  an  in- 
tendment must  be  direct  and  conclusive.     Taintor  v.  Keys^  43 
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111.  832;  Sharp  v.  Smitherman,  85  111.  153;  Edwards  v.  Wally  79 
Ya.  321;  Knowles  v.  Knoioles^  86  111.  1;  Smith  v.  CremeVj  71  IlL 
185;  Knight  x.McGordy  63  Iowa,  429;  P/'ie^  v.  Karnea^  69  111. 
"276;  Williams  v.  Stratton^  10  Smedes  &  M.  418;  Cohurn  v.  JLn- 
derscm^  62  How.  Pr.  268;  e7i?w^«  v.  Brittan^  1  Woods,  667;  -ff^wy- 
7iam  V.  Thompson^  4  If  ev.  224;  Hopper  v.  Jmies^  29  Cal.  18;  CV>n- 
i^?^Kv.^vtK,  4Blackf.  67;  P^'^c^  v.  TVflW^,  13  Nev.  526;  Johnson 
V.  Fdm  F<?Z*<>r,  43  Mich.  208;  Williams  v.  Cheatham^  19  Ark.  278; 
J?i^^;^  V.  ^2/^fer,  46  Wis.  430;  Henley  v.  Hotaling,  41  Cal.  22; 
Moore  v.  /v^,  8  Ired.  Eq.  192;  Tilden  v.  Streeter^  45  Mich.  533; 
Rowland  v.  ^Za*^,  97  U.  S.  624,  24  L.  ed.  1027. 

A  deed  absolute  on  its  face,  but  intended  as  and  proved  to  be  a 
mortgage,  is  not  fraudulent  as  to  creditors.  Ross  v.  Duggan^  5 
Colo.  85. 

e.  What  may  be  Shown  by  Parol  Evidence. — It  may  be 

shown  by  parol  evidence  that  a  deed  in  the  possession  of  the 
grantee  was  not  delivered.  The  principle  that  parol  evidence  is  not 
admissible  to  contradict  a  deed  has  no  application  to  a  case  of  this 
kind.  Adams  v.  Frye^  3  Met.  103;  Black  v.  Shreve^  13  N.  J. 
JEq.  457;  Wolverton  v.  CoUins^  34  Iowa,  238;  Johnson  v.  Baker ^ 
A  Bam.  &  Aid.  440;  Den  v.  Farlee,  12  N.  J.  L.  374;  Little  v. 
Gibson,  39  N.  H.  505;  Williams  v.  SuUivan,  10  Kich.  Eq.  217; 
Morms  v.  Henderson,  37  Miss.  501.  See  also  Goodlett  v.  Kelly, 
74  Ala.  213.  In  Roberts  v.  Jackson,  1  Wend.  478,  485,  it  is  said: 
■'^The  second  ground  of  defense  rests  on  the  deed  from  Webb. 
In  relation  to  this  point,  the  jury  have  found  that  the  deed  from 
Webb  to  the  defendant  was  never  delivered;  and  this  verdict  is 
fully  warranted  by  the  evidence.  The  only  question  here  is, 
whether  parol  evidence  could  be  received  to  show  the  nondeliverj-. 
It  is  always  competent  to  show  that  the  deed  was  delivered  as  an 
-escrow,  or  that  the  grantee  obtained  possession  of  it  by  fraud  or 
in  an  unwarrantable  manner.  This  must,  of  necessity,  be  shown 
by  parol,  and  this  species  of  evidence  has  never  been  considered 
as  coming  within  the  rule  which  rejects  parol  proof  when  offered  to 
contradict  a  deed." 

There  is  a  distinction  to  be  drawn  between  a  case  where  evi- 
dence is  offered  for  the  purpose  of  showing  that  a  deed  was  not 
delivered  until  the  performance  of  some  condition  precedent,  and 
a  case  where  it  was  actually  delivered,  with  an  agreement  that  a 
condition  was  to  be  performed.     In  the  former  case,  the  object 
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of  introducing  such  testimony  is  to  show  that  the  instrument  was- 
never  legally  delivered,  and  that,  consequently,  it  never  possessed 
any  validity.  In  the  latter,  the  effect  of  the  evidence  would  be 
to  contradict  a  written  instrument,  which  is  absolute  upon  its 
face,  by  showing,  in  opposition  to  its  terms,  that  it  was  condi- 
tional and  not  absolute.  Black  v,  Lamb^  12  N.  J.  Eq.  116,  And 
see  Ford  v.  James,  2  Abb.  App.  Dec  162;  Devlin,  Deeds,  §  295. 

§  146.  Pleadings  in  Their  Belation  to  Evidence. 

a.  Answer  of  One  Defendant  as  Evidence  against  Otliers. — 

The  answer  of  one  defendant  is  not  evidence  against  his  co-defend^ 
ant.  The  cases  are  uniform  in  regard  to  this  general  rule.  Sarrisan 
V.  Edwa/rds^  3  Litt.  340;  Cla/rk  v.  Vam,Riem8dyhy  13  U.  S.  9  Cranch, 
153,  3  L.  ed.  688;  Dade  v.  Madison,  5  Leigh,  401;  Gresley,  Eq» 
Ev.  24,  25;  Dam,id  v.  BaUard,  2  Dana,  296;  Fidd  v.  Holland, 
10  U.  S.  6  Cranch,  8,  3  L.  ed.  136;  Mosdey  v.  Armst/rong,  3  T.. 
B.  Mon.  287,  289;  Harrison  v.  Johnson,  3  Litt.  286;  Hayward 
V.  Carroll,  4  Harr.  &  J.  518;  Fanning  v.  Pritohett,  6  T.  B.  Mon. 
79, 80;  Blight  v.  Banks,  6  T.  B.  Mon.  192, 197;  Hoomes  v.  Smock,, 
1  Wash.  (Va.)  389,  392;  Tiniberlake  v.  Colls,  2  J.  J.  Marsh.  130; 
Ev/ndlet  v.  Jordan,  3  Me.  47;  Well  v.  PeU,  3  Paige,  368,  370,  3 
L.  ed.  191,  192;  DeForest  v.  Parsons,  2  Hall,  130;  Wi/nters  v. 
January,  Litt.  Sel.  Cas.  13;  Tv/rner  v.  Holmam,,  5  T.  B.  Mon.  411; 
Thomasson  v.  Tucker,  2  Blackf.  172;  Pluenix  v.  Dey,  5  Johns. 
412,  426;  Jones  v.  Bullock,  3  Bibb.  467;  Ha/rdin  v.  Baird,  Litt.. 
Sel.  Cas.  341;  Jones  v.  TvherviUe,  2  Ves.  Jr.  11;  Morse  v.  Royal, 
12  Ves.  Jr.  355,  360;  VanEiemsdyk  v.  Kcme,  1  Gall.  630;  Park, 
er  V.  Morrell,  12  Jur.  253;  Mills  v.  Gore,  20  Pick.  28;  Wych  v. 
Meal,  3  P.  Wms.  311;  1  Starkie,  Ev.  284,  285;  Gram;t  v.  Bissetl, 
1  Cai.  Cas.  112;  Dexter  v.  Arnold,  3  Sumn.  152;  Lenox  v.  lifot- 
rele,  Hempst  251;  Hoa/re  v.  Johnstone,  2  Keen,  553, 1  Barb.  Ch. 
Pr.  496. 

Where  there  are  several  co-defendants,  who  have  a  common  in- 
terest, the  declaration  of  one  of  them  is  evidence  against  the  oth- 
ers.    Griffin  v.  Pleasant,  1  ted.  Eq.  152. 

The  admissions  of  a  grantee  in  his  answer,  that  his  grantor,  the 
complainant,  had  conveyed  his  property  to  defraud  creditors,  is- 
not  evidence  against  the  grantor.  Ha/rdvn  v.  Bai/rd,  Litt.  Sel. 
Cas.  341.  Where  defendant  referred  to  another  as  his  agent  and 
as  having  a  more  perfect  knowledge  than  himself  of  the  matters, 
the  agent  was  made  a  party  and  his  answer  was  allowed  to  be  read 
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against  his  principal.  Anon,  1  P.  Wins.  300.  One  defendant 
may  adopt  the  other's  answer,  and  so  make  it  evidence  against 
the  former.  MoseJey  v.  Atnnstrong^  3  T.  B.  Mon.  289;  Ncmtz  v* 
McPherson,  7  T.  B.  Mon.  597,  600. 

The  answer  of  the  obligee  is  no  evidence  against  his  previous 
assignee,  a  party  in  same  suit  {Fanning  v.  Pritchett^  6  T.  B. 
Mon.  79,  80;  Turner  v.  Holmcm^  5  T.  B.  Mon.  411);  nor  the 
answer  of  the  vrife  against  the  husband  {City  Ba/nk  v.  Ban^s^  3 
Paige,  36,  3  L.  ed.  47);  nor  the  answer  of  the  debtor  admitting 
his  insolvency  against  a  co-defendant^  his  surety.  Dcmid  v» 
Ballard^  2  Dana,  296.  The  mere  silence  of  one  defendant  is,  of 
course,  no  evidence  against  his  co-defendant.  Timherlake  v. 
Cobbs,  2  J.  J.  Marsh.  136;  Blight  v.  Banks,  6  T.  B.  Mon.  192^ 
Harrison  v.  Johnson,  3  Litt.  286. 

The  general  rule  above  stated  does  not  apply  where  all  the 
defendants  are  partners  in  the  same  transactions;  for  in  respect 
to  these,  the  answer  of  either  is  evidence  against  the  others.  Kor 
does  it  apply  to  cases  where  the  other  defendant  claims  through 
him  whose  answer  is  offered  in  evidence,  as  privy  in  estate.  Clao'k 
v.  Vaoi  Riemsdyk,  13  U.  S.  9  Cranch,  153,  157, 3  L.  ed.  688,  689; 
Chapin  V.  Coleman,  11  Pick.  331;  Williams  v.  Hodgson,  2  Harr» 
&  J.  474,  477;  Oshorn  v.  United  States  Bank,  22  U.  S.  9  Wheat. 
738,  832,  6  L.  ed.  204,  226;  Christie  v.  Bishop,  1  Barb.  Ch.  105, 
116,  5  L.  ed.  316,  321;  Field  v.  Holland,  10  U.  S.  6  Cranch,  8,  3 
L.  ed.  136. 

But  upon  a  bill  by  one  against  his  co-partners  for  an  account, 
the  answer  of  one  of  the  partners  will  not  be  evidence  against  an- 
other, unless  it  appears  that  the  defendants  as  constituting  a  part- 
nership inter  se  of  the  one  part  were  in  partnership  with  the 
plaintiff  of  the  other  part.     Chapin  v.  Coleman,  11  Pick.  331. 

The  answer  of  one  defendant  to  a  bill  in  chancery  is  not  evi- 
dence for  a  co-defendant.     Lenox  v.  Notrebe,  Hempst.  251. 

Admissions  of  an  agent,  made  without  authority,  are  not  evi- 
dence against  the  principal.  Bohinson  v,  Morgan,  Litt.  Sel. 
Cas,  56. 

The  declarations  of  an  agent  should  form  part  of  the  res  gestcB 
in  order  to  be  competent  evidence  against  either  party.  M^Chcre 
V.  PurceL,  3  A.  K.  Marsh.  63.  If  they  are  part  of  the  res  gestce, 
or  took  place  while  the  agent  was  making  the  agreement,  or  other- 
wise proceeding  within  the  scope  and  bounds  of  his  authority, 
they  are  the  declarations  of  the  principal  himself,  and  admissible 
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in  evidence.     Rawson  v.  Adams^  17  Johns.  130;   Shermcm  v, 
Crosby^  11  Johns.  70;   Shdharner  v.  Thomas^  7  Serg.  <fe  K.  109; 
Hood  V.  Reeve^   3  Car.  &  P.  532;    Coleman  v.  SouthwicJCj  9 
Johns.  45,  55;  Benjamin  v.  Smithy  4  Wend.  334;  TkaUhiiner  v. 
Rrinkerhoff^  4  Wend.  396;    Burlington  v.   Calais^  1   Vt.  385 
JPerkin^  v.  Burnett^  2  Root,  30;  Mather  v.  Phdpa^  2  Eoot.  150 
Irving  v.  Motly^  7  Bing.  543;  Tr(?JJ  v.  Alexmider^  7  Wend.  281 
^fl^A;  ^  f/m^.^^  xSifa^  v.  l?av^,  2  Hill,  451,  461,  464;   Story, 
Agency,  §§  134,  135. 

b.  Admissions  in  Pleadings  Competent  as  Evidence. — As 

we  have  seen,  "when  a  party  to  civil  action  has  made  admissions 
of  facts  material  to  the  issue  in  the  action,  it  is  always  competent 
for  the  adverse  party  to  give  them  in  evidence,  and  it  matters  not 
whether  the  admissions  were  in  writing  or  by  parol,  nor  when  nor 
to  whom  they  were  made.  Admissions  do  not  furnish  conclusive 
evidence  of  the  facts  admitted,  unless  they  were  made  under  such 
circumstances  as  to  constitute  an  estoppel,  or  were  made  in  the 
pleadings  in  an  action,  when  they  are  conclusive  in  that  action. 
They  may  be  contained  in  a  letter  addressed  to  the  opposite 
party,  or  to  a  third  person,  and  in  either  case  are  entitled  to  equal 
weight  and  credit.  They  are  received  in  evidence,  because  of  the 
great  probability  that  a  party  would  not  admit  or  state  anything 
against  himself  or  his  own  interest  unless  it  were  true.  And  I 
am  unable  to  see  why  the  nile  does  not  apply  to  admissions  con- 
tained in  the  pleadings  in  an  action  under  our  system  of  practice, 
which  requires  the  facts  to  be  alleged  truly  in  the  pleadings.  It 
must  first  be  shown,  however,  by  the  signature  of  the  party,  or 
othermse,  that  the  facts  were  inserted  with  his  knowledge,  or 
under  his  direction,  and  with  his  sanction."  Cook  v.  Barr^  44  N. 
Y.  156. 

c.  What  is  Confessed  or  Admitted  need  not  be  Proved; 
Extended  Review  of  the  Authorities. — Where  an  answer  is 
put  in  issue,  what  is  confessed  and  admitted  need  not  be  proved. 
Ringgold  v.  Ringgold^  1  Harr.  &  G.  11,  18  Am.  Dec.  266;  Cle- 
ments  v.  Moore,  73  U.  S.  6  Wall.  315,  18  L.  ed.  789.  The 
defendant  must  make  out  by  proof  what  is  insisted  on  by  him  by 
way  of  avoidance.  Ringgold  v.  Ringgold,  su-pra.  Otherwise 
the  admission  stands  as  if  the  fact  in  avoidance  had  not  been 
averred.  Robinson  v.  Cathcart,  3  Cranch,  C.  C.  379,  2  Crauch, 
C.  C.  600.     See  Ringgold  v.  Ringgold,  1  Harr.  &  G.  11;  Sldn- 
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Tver  Y.  WJiite,  17  Johns.  367;  Bechwith\. Butler,  1  Wash.  (Va.) 286; 
Hoome%  v.  Sinock,  1  Wash.  (Va.)  389;  Chapman  v.  Turner^  1  Call, 
280;  Maupvth  v.  Whiting,  1  Call,  224;  Bullocks.  GoodaU,  3 Call, 44; 
Auditor  v.  Johnson,  1  Hen.  &  M.  542;  Dangerfield  v.  Calihome, 
2  Hen.  &  M.  17;  Page  v.  Winston,  2  Munf.  298;  Scott  v.  Gibbon, 
5  Munf.  86;  Thompson  v.  Strode,  2  Hen.  &  M.  19;  Ze^d«  v. 
Marine  Ins.  Co.  15  U.  S.  2  Wheat.  383,  4  L.  ed.  267.  In  setting 
up  matter  not  in  the  bill  a  new  ease  is  presented,  and  if  founded 
on  a  right  or  title  operating,  if  made  out,  to  bar  and  avoid  plain- 
tiffs equity,  which  must  otherwise  prevail,  such  answer  is  no  evi- 
dence which  plaintiff  is  bound  to  contradict  or  rebut.  Byers  v. 
Fowler,  12  Ark.  218,  54  Am.  Dec.  287.  See  Parjnes  v.  Coles,  1 
Munf.  397;  Clason  v.  Morris,  10  Johns.  548;  Leeds  v.  Marine 
Ins.  Co.  swpra;  Lenox  v.  Prout,  16  U.  S.  3  Wheat.  527,  4  L.  ed. 
451.  It  must  be  established  aflSrmatively  by  the  defendant,  inde- 
])endently  of  his  oath.  Byers  v.  Fowler,  12  Ark.  218,  54  Am. 
Dec.  287;  Howe  v.  Williafns,  2  Cliff.  261.  See  also  Fant  v. 
Millar,  17  Gratt.  209;  James  v.  McKemon,  6  Johns.  559;  Green 
V.  Hart,  1  Johns.  590;  Skinner  v.  White,  17  Johns.  367;  Ander' 
son  V.  Boberts,  18  Johns.  534;  2  Story,  Eq.  Jur.  1529.  A  dis- 
charge set  up  in  avoidance,  coupled  with  an  admitted  liability,  if 
the  answer  be  replied  to,  must  be  proved  by  the  defendant.  Mc- 
Coy Y.  Rhodes,  52  U.  S.  11  How.  141,  13  L.  ed.  638;  Ringgold 
V.  Ringgold,  supra.  See  Napier  v.  Flam,  6  Yerg.  112.  As  to 
the  effect  to  be  given  to  matters  set  up  in  the  answer  by  way  of 
avoidance,  there  has  been  some  conflict  of  anthoritv.  In  New 
York,  South  Carolina  and  Kew  Jersey  the  doctrine  is  well  settled 
that  matters  of  avoidance  set  out  in  the  answer,  responsive  to  the 
allegations  in  the  bill,  are  to  be  considered  as  equivalent  to  an 
affidavit  on  a  motion  for  an  injunction.  In  Maryland  and 
Georgia  a  contrary  doctrine  obtains.  In  Maryland  {Salmon  v. 
Clagett,  .3  Bland,  Ch.  162),  while  enforcing  its  views  of  tlie  rule, 
the  court  says  that  the  rule  was  not  mentioned  in  any  English 
digest,  compilation  or  book,  other  than  Barnardiston's  Keports. 
The  court  in  Georgia  {Moore  v.  Ferrell,  1  Kelly,  7),  relied  solely 
for  its  construction  on  the  principal  case;  but  the  decision  in  this 
case  haa  been  repeatedly  reversed  in  New  York.  United  States 
V.  Parrott,  McAll.  285.  If  an  answer  is  responsive,  it  is  evi- 
dence of  the  fact  it  alleges,  requiring  testimony  to  rebut  it;  but  if 
not  responsive,  it  is  not  evidence  of  such  matter,  but  must  be 
proved.     Com.  v.  CuUen,  13  Pa.  143, 53  Am.  Dec.  458;  Fluharty 
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V.  Beatiy,  4  W.  Va.  525;  Boone  v.  CUl^,  35  U.  S.  10  Pet.  211, 
9  L.  ed.  400;  Wilkinaaii  v.  Baicerle^  5  Cent.  Rep.  124,  41  N.  J. 
Eq.  635;  Wakeman  v.  Grover^  4  Paige,  23,  3  L.  ed.  325;  Simp- 
son V.  Hart^  14  Johns.  63;  Lovett  v.  Demare%t^  5  N.  J.  Eq.  113; 
Mott  V.  Ha/rrmgUm,  12  Yt.  199;  iV^<?a^  v.  Patten,  40  Ga.  374. 
See  Clark  v.  Fa;i  Eiemsdyk,  13  U.  S.  9  Cranch,  158,  3  L.  ed. 
689.  All  matters  fairly  responsive  are  evidence  {ForreBt  v. 
Forrest,  6  Duer,  102),  although  several  of  the  averments  may  not 
be  precisely  responsive.  Maso^n  v.  Crosby,  3  Woodb.  &  M.  270. 
Where  in  some  part  responsive,  the  answer  would  have  the 
weight  to  which  it  is  entitled.  Allen  v.  Wo&nsoeket  Co.  13  R.  I. 
146.  Chancery  pleadings  are  admissible  in  evidence  upon  the 
theory  that  they  truly  state  the  facts.  Boots  v.  Canine,  94  Ind. 
413.  Where  an  answer  is  responsive  to  the  bill,  and  denies  a 
fact,  unequivocally  and  under  oath,  the  fact  denied  must  in  most 
cases  be  proved,  not  only  by  the  testimony  of  one  witness,  but  by 
some  additional  evidence,  to  turn  the  scale  in  favor  of  the  plaint- 
iff. Carpenter  v.  Providence  TTo^A.  Ins,  Co.  45  U.  S.  4  How. 
217,  11  L.  ed.  945.  See  Daniel  Y/MiteheU,  1  Story,  188;  Hig- 
bie  V.  Hopkins,  1  Wash.  C.  C.  230;  Union  Bank  v.  Geary,  30  U. 
S.  5  Pet.  99,  8  L.  ed.  60.  The  additional  evidence  must  be  a 
second  witness,  or  very  strong  circumstances.  Carpenter  v. 
Providence  Wash.  Ins.  Co.  supra.  See  Hughes  v.  Blake^  1 
Mason,  514;  Clark  v.  Van  Bieimdyk,  13  U.  S.  9  Cranch,  153,  3 
L.  ed.  688. 

When  a  party  is  examined  before  a  master  in  relation  to  his 
rights  in  the  cause,  the  examination  is  in  the  nature  of  a  bill  of 
discovery.  There  can  be  no  cross-examination  by  his  own  coun- 
sel, and  he  cannot  give  testimony  in  his  favor,  except  so  far  as  his 
answers  may  be  responsive  to  the  questions  j^ut  by  the  0])posite 
party.  Foote  v.  Silsby,  3  Blatchf.  509.  See  Penuen  v.  Pernsen, 
2  Johns.  Ch.  495,  1  L.  ed.  463;  Benson  v.  Le  Roy,  1  Paige,  122, 
2  L.  ed.  585;  1  Barb.  Ch.  Pr.  402. 

Subject  to  certain  exceptions,  defendant  has  the  right  to  use  his 
own  evidence  given  in  answer  to  a  bill  of  discovery.  Barry  v. 
Galvin,  37  How.  Pr.  311.  By  the  former  practice  the  right  of 
the  party  to  discharge  himself,  when  he  was  charged  by  the 
admission  in  his  own  answer,  was  very  much  restricted.  If  the 
circumstances  of  the  charge  and  discharge  were  so  immediately 
connected  as  to  form,  in  fact,  only  parts  of  the  very  same  trans- 
action, the  charge  and  avoidance  were  taken  together.     Pichard- 


DOOUMENTART   EVIDENCE.  231 

son  V.  W{lk{7i8y  19  Barb.  513.  See  Woodcock  v.  Bennet,  1  Cow. 
743;  Glayson  v.  Morria^  10  Johns.  542;  JdcTcBon  v.  jfiTar^,  11  Wend. 
543;  For^h  v.  Glark,  3  Wend.  643;  Stafford  v.  ^rytm,  1  Paige, 
539,  2  L.  ed,  631. 

§  147.  Receipts;  their  Effect  and  Gonclnsiyeness. 

a.  Mere  Acknowledgment  of  Payment  not  Treated  as  Gon- 
clusiye. — The  mere  acknowledgment  of  payment  is  not  treated 
in  law  as  binding  or  conclusive  in  any  high  degree.  So  far  as  a 
simple  acknowledgment  of  payn;ient  or  delivery  is  concerned,  it  is 
presumptive  evidence  only.  Thompson  v.  Favsaat^  1  Pet.  C.  C. 
181;  Dobbin  v.  Perry,  1  Rich.  L.  32;  Goslm  v.  Cannon,  1  Harr. 
{Del.)  5;  Carmon  v.  Kinney,  3  Harr.  (Del,)  317;  Nicholson  v.  Fra- 
^ier,  4  Harr.  (Del.)  206;  Southwick  v.  Hayden,  7  Cow.  334;  McCrea 
V.  Purmort,  16  Wend.  460;  BoUins  v.  Dyer,  16  Me.  475;  Hv/mr 
j>hries  V.  McOra/w,  5  Ark.  61;  Johmson  v.  Johnson,  11  Mass.  363; 

Weed  V.  Snow,  3  McLean,  265;  Blight  v.  Banks,  6  T.  B.  Mon. 
199;  Mv/rray  v.  Gov/oerneur,  2  Johns.  Cas.  438;  Skaife  v.  e/aoA:- 
^(w,  3  Bam.  &  0.  421;  BobimsU  v.  TTiZ^w,  8  Gill.  179;  HiU  v. 
Bobison,  3  Jones,  L.  501. 

b.  Generally  Open  to  Explanation. — It  is,  in  general,  open  to 
explanation,  and  is  an  exception  to  the  rule  that  parol  evidence  is 
inadmissible  to  contradict  or  vary  a  written  instrument.  House 
V.  Low,  2  Johns.  378;  Johnson  v.  Weed,  9  Johns.  310;  Pettus  v. 
Boberts,  6  Ala.  811;  Sbgan  v.  Beynolds,  8  Ala.  N.  S.  59;  Gid- 
'dings  v.  Munson,  4  Vt.  308;  McDamAels  v.  Lapham,  21  Yt.  222; 

Weed  V.  Snow,  3  McLean,  265;  LoMirence  v.  SchvykiU  Noa).  Go. 
4  Wash.  C.  C.  562;  Thomas  v.  Austin,  4  Barb.  265;  Baugh  v. 
Brassfidd,  5  J.  J.  Marsh.  79;  Morris  v.  Morris,  5  Mich.  171; 
^tfj^  V.  Moore,  3  McLean,  387;  T(?J^  v.  Barber,  5  Johns.  68; 
Brooks  V.  White,  2  Met.  283;  Lingam  v.  Henderson,  1  Bland,  Ch. 
:249;  Ha/rden  v.  Gorden,  2  Mason,  541;  BoUvns  v.  i?yer,  16  Me. 
475;  Ensign  v.  TFi^J^fer,  1  Johns.  Cas.  145;  Keller  v.  Zi^,  1  Penr. 
.&  W.  220;  J9t^«on  v.  7%?m,  13  Pa.-  46;  Walrath  v.  Norton,  10 
HL  437;  l?ri^;^  v.  Hudspeth,  16  Ala.  348;  tt>Z(3  v.  Tayfor,  22  N. 
J.  L.  59. 

The  circumstances  under  which  it  was  given,  a  fraud,  a  mistake, 
or  that  no  money  was,  in  fact,  paid,  or  that  it  was  rescinded  by 
Agreement  of  the  parties,  may  be  shown.  Putna/m  v.  Lewis,  8 
Johns.  389;  Em/rie  v.  Gilbert,  Wright,  764;  TrisUr  v.  Williamson, 
4  Harr.  &  McH.  219;  Egleston  v.  Knickerbocker,  6  Barb.  458; 
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Whittemore  v.  Stout^  3  Dana,  427;  Union  Bank  v.  SoUee^  2 
Strobh.  L.  390;  Davis  v.  AUen^  3  K.  Y.  168;  Beach  v.  Pojckardy 
10  Vt.  96.  But  see  Hillyer  v.  Vaughan^  1  J.  J.  Marsh.  583;  Van 
Nest  V.  Talmage^  17  Abb.  Pr.  99. 

When  a  receipt  is  "  in  full,"  "  in  full  of  all  accounts,"  or  of  "all 
demands,"  it  is  evidence  of  a  compromise  and  mutual  settlement 
of  the  rights  of  the  parties.  The  law  infers  from  such  acknowl- 
ment,  an  adjustment  of  the  amount  due,  after  consideration  of  the 
claims  of  each  party,  and  a  payment  of  the  specified  sum,  as  a 
final  satisfaction.  Sutton  v.  Tyrrell^  10  Vt.  491;  Beid  v.  Beidy 
2  Dev.  L.  247;  Whiting  v.  BradUy,  2  :N.  H.  85. 

c.  Exception  as  to  Receipt  ^^  in  Full/' — In  general,  a  receipt 
in  full  is  conclusive  when  given  with  a  knowledge  of  the  circum- 
stances, and  when  the  party  giving  it  cannot  complain  of  any 
misapprehension  as  to  the  compromise  he  was  making,  or  of  any 
fraud.  HolhrooJc  v.  Blodgett^  5  Vt.  520;  Bristow  v.  Eastman^  1 
Esp.  173;  Alner  v.  George^  1  Campb.  392;  Eve  v.  Mosely^  2 
Strobh.  L.  203.  It  is  a  waiver  of  interest,  and  prohibits  the 
enforcement  of  any  further  demand.  Cutler  v.  New  York,  92 
K  Y.  166. 

d.  The  Authorities  Reviewed. — Receipts  of  this  character  are 
not  wholly  exempt  from  explanation.  Fraud  or  misrepresenta- 
tion may  be  proved,  and  so  may  any  such  mistake  as  enters  into 
and  vitiates  the  compromise  of  the  demand  admitted  {Beynolds 
V.  Scotty  Brayton,  (Vt.)  75;  Houston  v.  Shindler^  11  Barb.  36;. 
Joslyn  V.  Capron^  64  Barb.  598;  Snyder  v.  Findley^  1  N.  J.  L.  48;. 
Hogg  V.  Brown^  2  Brev.  223;  Trisler  v.  Williamson^  4  Harr.  & 
McH.  219;  Thomas  v.  Austin^  4  Barb.  265;  Derrickson  v.  Mor- 
ris, 2  Harr.  (Del.)  392;  BiUy  v.  White,  6  JS\  Y.  Leg.  Obs.  272; 
Dihdtn  V.  Morris,  2  Car.  &  P.  44;  McDou^all  v.  Cooper,  31  N. 
Y.  498);  or  when,  there  being  no  dispute  as  to  the  amount  due, 
less  than  the  full  amount  is  paid,  the  receipt,  though  in  full,  may 
be  explained  or  contradicted.  Foersh  v.  Blackwell,  14  Barb.  6U7- 
Thomas  v.  M^ Daniel,  14  Johns.  185;  Bourke  v.  Storey,  4  E.  D. 
Smith,  54.  A  receipt  which  embodies  a  contract  is  not  open  to 
explanation  or  contradiction  by  parol  evidence,  like  a  simple 
receipt.  Langdon  v.  Langdon,  4  Gray,  186;  McPheeters  v. 
Camphell,  5  Ind.  109;  Kellogg  v.  Bichurds,  14  "Wend.  116;  Fay 
V.  Valentine,  12  Pick.  40;  Tinney  v.  Ashley,  15  Pick.  347;  Coon 
V.  Knap,  8  N.  Y.  402. 
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A  receipt  for  rent  is  presumptive  evidence  that  all  rent  accru- 
ing previous  to  that  receipted  for  had  been  paid.  Decker  v.  Lvo- 
ingnton^  15  Johns.  479. 

Parol  evidence  is  admissible  to  show  for  what  purpose  a  receipt 
was  given,  to  what  fund  it  referred,  and  to  inquire  into  the  con- 
sideration.    Colhurn  V.  Lcm^ing^  46  Barb.  37. 

Receipts  upon  the  faith  of  which  others  have  acted  cannot  be 
gainsaid.     Union  Bank  v.  SoU^e,  2  Strobh.  L.  390,  407. 

A  receipt  in  payment  for  a  bill  of  goods,  unexplained  or  uncon- 
tradicted, is  conclusive  against  a  recovery  for  the  goods.  Lambert 
V.  Seely,  17  How.  Pr.  432. 

A  party  is  not  precluded,  by  a  receipt  in  full  of  all  demands  up 
to  a  certain  date,  from  showing  that  there  were  demands  existing 
at  the  date  of  such  receipt,  which  were  unsettled  and  unpaid, 
although  not  then  due.     Churchill  v.  Bradley^  11  Jones  &  S.  170» 

A  receipt  embodied  in  a  promissory  note,  given  upon  a  settle- 
ment between  the  parties,  is  open  to  explanation  by  parol  as  to 
what  was  settled,  the  same  as  if  it  were  in  a  separate  instrument. 
Smith  V.  Holland,  61  JS".  Y.  635. 

A  receipt  unexplained  is  conclusive.  Moore  v.  The  Fashion^ 
Newb.  49j  Moore  v.  Newbury,  6  McLean,  472.  In  Connecticut,  a, 
receipt  in  full  is,  in  the  absence  of  fraud,  mistake,  accident  or  sur- 
prise, a  good  defense  in  bar.  It  will  operate  like  a  discharge  to  defeat 
any  further  claim  by  f he  party  giving  it.  Beam  v.  Barnum,  21 
Conn.  200;  Fuller  v.  Crittenden,  9  Conn.  401;  Tucker  v.  Bald- 
win, 13  Conn.  137;  Ilurd  v.  Blackinan,  19  Conn.  177. 

A  receipt  given  by  an  authorized  agent  is  conclusive  upon  his 
principal  for  the  amount  actually  received,  but  no  further.  Dyer 
v.  Qirard,  2  Root,  55.  See  Pate  v.  United  States,  4  Ct.  CI.  523. 
See  also,  as  to  effect  of  receipts  in  particular  cases.  United  Statm 
v.  Gear,  3  McLean,  571;  Michoud  v.  Girod,  45  U.  S.  4  How.  503, 
11  L.  ed.  1076;  Butler  v.  The  Arroxo,  6  McLean,  470;  Jackson  v. 
Edle,  55  U.  S.  14  How.  525,  14  L.  ed.  526;  The  Ma/ry  Paulina, 
1  Sprague,  45;  Leak  v.  Isaacson,  Abb.  Adm.  41;  Jackson  v.  Wliite, 
1  Pet.  Adm.  179;  Whitema/n  v.  The  Neptune,  1  Pet.  Adm.  180; 
The  Rajah,  1  Sprague,  199;  Bates  v.  Seahury,  1  Sprague,  433; 
Payne  v.  AUen,  1  Sprague,  304;  Whitney  v.  Eager,  Crabbe,  422; 
Piehl  V.  Balchen,  Olcott,  24. 

§  148.  Newspapers  in  Evidence, 
a.  A  Price  Current  List. — A  price  current  list,  published  in  a 
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newspaper,  is  not  competent  evidence  of  market  value  without 
proof  as  to  the  sources  from  which  the  information  therein  was 
obtained,  or  whether  the  quotations  of  prices  were  from  actual 
sales  or  otherwise.  The  credit  to  be  given  the  paper  must 
depend  upon  some  such  extrinsic  proof;  it  cannot  be  determined 
by  the  publication  itself.     Whelam,  v.  Lynch^  60  N.  Y.  469. 

b.  Notice  of  Dissolution. — ^Notice  of  dissolution  or  retirement 
published  in  some  newspaper  of  general  circulation  is  sufficient, 
•except  as  to  such  persons  as  have  actually  had  dealings  \^dth  the 
firm.  Cha/oes  v.  Merry^  6  Cow.  701;  Polk  v.  Oliver^  56  Miss. 
566;  Prentids  v.  Sinclair^  5  Vt.  149;  Watkiiison  v.  Bank  oj 
Pennmjh)ania^  4  Whart.  482. 

Persons  having  no  knowledge  of  the  partnership  are  not  entitled 
to  notice  of  its  dissolution,  or  of  the  retirement  of  a  partner. 
NuBsbaumer  v.  Becker^  87  IlL  281;  Chamherlain  v.  JDoWy  10 
Mich.  319;  Cregler  v.  Durham^  9  Ind.  375. 

Publication  of  notice  in  a  newspaper  taken  by  the  person  sought 
to  be  charged  with  notice  is  a  fact  from  which  a  jury  may  infer 
actual  notice.     Page  v.  Brami,^  18  111.  37. 

In  Yernon  v.  Manhattan  Co.  22  Wend.  183,  it  appeared  on 
the  trial  that  the  paper  in  which  the  notice  of  the  dissolution  was 
published  was  taken  at  tlie  bank;  and  the  counsel  for  the  defend- 
ants called  upon  the  court  to  charge  the  jury  that  this  was  in  law 
proof  of  notice  of  the  dissolution.  But  the  judge  told  the  jury 
that  it  was  not  in  law  actual  notice  of  the  fact.  On  appeal  Chan- 
ceUor  Walworth,  writing  the  opinion,  said :  "  I  have  no  doubt, 
upon  the  cases  that  have  been  decided,  that  upon  such  evidence, 
if  there  are  no  circumstances  from  which  a  different  conclusion 
may  be  drawn,  the  jury  may  be  authorized  to  presume  that  the 
party  by  whom  the  paper  was  taken  had  read  the  notice  of  disso- 
lution, and  was  therefore  actually  aware  that  it  had  taken  place 
at  the  time  the  new  security  was  taken  in  the  name  of  the  firm. 
That,  however,  would  not  have  justified  the  court  in  charging 
the  jury  as  a  matter  of  law,  that  the  taking  of  a  newspaper  filled 
with  advertisements  was  actual  notice  of  everything  contained 
therein.  Where  a  special  notice  is  necessary,  in  consequence  of 
a  previous  dealing  with  the  firm,  or  a  credit  already  raised  upon 
the  faith  of  the  copartnership,  such  notice  may  be  inferred  from 
many  circumstances,  as  well  as  from  direct  and  positive  proof  of 
notice  of  the  dissolution;  but  to  exempt  the  copartners  from  lia- 
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T)ility,  the  jury  must  be  satisfied  that  the  person  with  whom  the 
new  debt  was  contracted  either  had  actual  notice  that  the  copart- 
nership was  dissolved,  or  that  facts  had  actually  come  to  his 
knowledge  sufficient  to  create  a  belief  that  such  was  the  fact." 

§  149.   Exemplifications  of  Patents^  Grants^  Records^  Sur- 
veys^ Flats^  Maps^  etc. 

a.  Patent  nnder  Seal  of  the  United  States  Conclusive. — A 

patent  under  the  seal  of  the  United  States  is  conclusive  proof  of 
the  act  of  granting  by  its  authority;  and  its  exempUfication  is  a 
record  of  absolute  verity.  United  States  v.  Arredondo^  31  U.  S. 
6  Pet.  691,  728,  8  L.  ed.  547,  561. 

b.  Exemplifications  of  Public  Grants  Admissible  in  Evi- 
dence.— Exemplifications  of  public  grants  of  land  by  the  State 
are  evidence.  And  in  New  York  it  is  no  objection  to  an  exem- 
plification of  the  patent  granted  in  1787,  that  the  name  of  the 
governor  of  the  State  ^^  tern  does  not  appear  subscribed  to  it,  or 
tiiat  the  letters  "  L.  S."  designating  the  place  of  the  great  seal,  do 
not  appear  upon  it,  it  being  judicially  known  that,  at  that  period, 
And  long  after,  the  seal  was  appended  to  patents,  instead  of  being 
impressed  upon  them;  and  the  legal  presumption  being  that  no 
patent  would  be  issued  or  recorded  unless  executed  in  due  fonn 
of  law.  WiUiams  v.  Sheldon^  10  Wend.  654.  See  Heddeux  v. 
Overton,  4  Bibb.  406. 

The  great  seal  authenticates  the  patent,  and  it  seems,  is  ^^r  Be  to 
be  regarded  as  prima  facie  evidence  that  the  patent  has  been 
approved  by  the  commissioners  of  the  land  office,  and  was  issued 
by  their  direction.  WiUiams  v.  Sheldon,  10  Wend.  654;  Jack- 
son V.  Sheldon^  5  Cow.  460. 

Surveys,  maps,  plats  and  other  papers,  filed  or  on  record  in  the 
land  office,  are  frequently  resorted  to  in  tracing  title.  The 
following  authorities  will  exhibit  much  of  the  doctrine  on  the 
subject,  particularly  as  it  prevails  in  Pennsylvania,  where  ques- 
tions respecting  the  admissibility  and  competency  of  surveys,  etc., 
have  often  arisen.  FotliergiU  v.  Stover,  1  TJ.  S.  1  Dall.  7, 1  L.  ed. 
13;  Shield  v.  Buchannan,  2  Yeates,  219;  Hewes  v.  McDowell,  1 
IT.  S.  1  Dall.  5,  1  L.  ed.  12;  Masters  v.  Shute,  2  U.  S.  2  Dall. 
«1, 1  L.  ed.  298;  Biddle  v.  Shippen,  1  U.  S.  1  Dall.  19,  1  L.  ed. 
19;  Hurst  v.  Dippo,  1  U.  S.  1  Dall.  20,  1  L.  ed.  19;  Penn  v. 
Inghami,  3  Wash.  C.  C.  90;  Salmon  v.  Ram;Ce,  3  Serg.  &  E.  315; 
Griffith  V.  Evans,  1  Pet.  C.  C.  166;   M'  Clemens  v.  Graham,  2 
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Serg.  ife  R.  460;  GrijSith  v.  Tunckhouser,  1  Pet.  C.  C.  418;  Todd 
V.  Ockerman^  1  Yeates,  295;  Jones  v.  JSdche,  3  Wash.  C.  C.  199;. 
Morris  v.  Vanderen^  1  U.  S.  1  Dall.  64,  1  L.  ed.  38;  Penn  v. 
Hartman,  2  U.  S.  2  Dall.  230,  1  L.  ed.  360;  Burd  v.  Seahold^  6^ 
Serg.  &  R.  137;  Motz  v.  Bolard,  6  Serg.  ife  R.  210;  Eddy  v. 
Faulkner^  3  Yeates,  580,  1  Binn.  188;  Torrey  v.  Beardsly^  4 
Wash.  C.  C.  242;  M'Kelry  v.  GiUeland,  3  Watts,  312;  J?wrcA- 
/?*^^<Z  V.  McCauley^  3  Watts,  9;  Snyder  v.  Bowman^  4  Watts,  132; 
Z<?rJ«  V.  SchaUj  4  Watts,  138;  M^Cormick  v.  M^MurtriCy  4 
Watts,  193;  Murtz  v.  Hartley^  4  Watts,  261;  Bellas  v.  Levan,  4 
Watts,  294;  M'CaU  v.  ^iSyJ^r^,  4  Watts,  431;  ^^^*ow,  v.  Hutchi- 
son,  4  Watts,  442;  Keene  v.  Lovonsbury,  5  Watts,  348;  Freytag 
Powell,  1  Whart.  536;  Gardinier  v.  Marcy,  5  Watts,  337;  ^^« 
V.  Barker,  5  Watts,  391;  Steininetz  v.  Logan,  5  Watts,  518; 
Siaith  V.  Collins,  5  Watts,  505;  Lindsay  v.  Scroggs,  2  Rawle, 
141;  TFi'foon  V.  Stoner,  9  Serg.  &  R.  39;  G'^aZ^  v.  GaUoway,  29  U.. 
S.  4  Pet.  332,  7  L.  ed.  876. 

§  150.  Evidence  of  Private  Statutes  and  Their  Preambles* 

— Beyond  question,  the  recitals  of  a  public  statute  are  admissible 
between  private  individuals  only  as  prima  facie  and  not  as  con- 
clusive evidence  of  the  facts  therein  stated,  and  of  the  recitals  of 
a  private  statute,  it  may  be  averred  that  in  general,  while  they 
evidence  certain  facts  to  have  been  represented  to  the  Legislature, 
they  are  not  proof  that  such  facts  actually  existed.  McKinnon 
V.  Blm,  21  N.  Y.  206. 

That  the  preambles  to  public  statutes  are  admissible  in  suits 
between  private  individuals,  as  e\adence  of  the  facts  recited  in 
them,  may  perhaps  be  conceded  {Eex  v.  Sutton,  4  Maule  &  S. 
532);  although  in  such  cases  the  evidence,  I  apprehend,  is  prima 
facie  only,  and  not  conclusive.  But  private  statutes  have  never 
been  held  admissible  against  parties  in  no  way  connected  with 
such  statutes.  Evidence  of  this  description  was  rejected  by  the 
court  of  king's  bench  in  the  case  of  Brett  v.  Beales,  Mood.  & 
M.  416,  although  the  Act  in  that  case  expressly  provided  that  it 
''  should  be  deemed  and  taken  to  be  a  public  act,"  and  should  be 
"judicially  taken  notice  of  as  such  by  all  judges,  justices  and 
others,  without  being  specially  pleaded." 

The  objections  to  such  evidence  are  well  stated  in  the  case  of 
Elrnondorff  v.  Cai^michael,  3  Litt.  473.  The  court  there  says : 
"  The  facts  recited  in  the  preamble  of  a  private  statute  may  ba 


DOCUMENTARY    EVIDENCE.  237 

evidence  between  the  Commonwealth  and  the  applicant  or  party 
for  whose  benefit  the  act  was  passed.  But  as  between  the  appli- 
cant and  another  individual  whose  rights  are  effected,  the  facts 
recited  ought  not  to  be  evidence.  Once  adopt  the  principle  that 
such  facts  are  conclusive,  or  even  prima  facie  evidence  against 
private  rights,  and  many  individual  controversies  may  be  preju- 
diced and  drawn  from  the  functions  of  the  judiciary  into  the  vor- 
tex of  legislative  usurpation.  Such  preamble  is  evidence  that  the 
facts  were  so  represented  to  the  Legislature,  and  not  that  they 
really  existed."     See  also  McKinnon  v.  JSliss,  supra. 

§  151.  Voluminous  Documents. — If  the  original  documents 
are  inconveniently  voluminous  or  numerous,  and  the  result  to  be 
gathered  from  them  is  the  material  fact,  a  qualified  witness  who 
has  examined  them  may  testify  to  the  result,  subject  to  cross- 
examination  on  details;  and  an  abstract  or  summary,  made  by  him 
out  of  court  with  the  originals  before  him,  and  which  he  testifies 
is  correct,  may  be  received  in  evidence  instead  of  requiring  the 
originals.  Burton  v.  Drigg^a^  87  U.  S.  20  Wall.  125,  22  L.  ed. 
299;  Uhter  Cov/nty  Natioiial  Bank  v.  Madden^  41  Hun,  113, 
where  Landon, «/.,  says:  "  A  true  copy  differs  from  a  true  abstract 
only  in  degree."  HoUingsworth  v.  Stats^  9  West.  Rep.  803,  111 
Ind.  289  (holding  the  rule  equally  applicable  in  criminal  cases). 
In  Boston  <&  W.  li.  Corp.  v.  Dana,  1  Gray,  83, 104,  Bigelow, «/., 
says:  "  It  should  only  l>e  done  where  books  and  documents  are 
multifarious  and  voluminous  and  of  a  character  to  render  it  diffi- 
cult for  the  jury  to  comprehend  material  facts  without  the  aid  of 
fiuch  statements,  and  even  in  such  cases  they  should  not  be  admitted, 
unless  verified  by  persons  who  have  prepared  them  from  the  orig- 
inals in  proof,  and  who  testify  to  their  accuracy,  and  after  ample 
time  has  been  given  to  the  adverse  party  to  examine  them  and 
test  their  correctness."  But  this  is  discretionary  with  the  court. 
Von  Sachs  v.  JSretz,  72  N.  Y.  548,  affirming  10  Hun,  95  (holding 
it  not  error  to  refuse  to  allow  a  witness  with  the  books  before  him 
to  give  a  summary  where  it  did  not  appear  that  expert  testimony 
was  necessary). 

§  152.  The  Date  of  Documents. 

a.  Presumed  to  be  That  Given. — It  is  frequently  necessary, 
in  the  proper  construction  of  a  document  and  the  circumstances 
surrounding  it,  to  introduce  evidence  tending  to  show  its  proper 
date,  and  in  this  connection  it  is  well  to  aver  that  the  date  given 
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is  presumed  to  be  the  time  of  the  delivery  and  execution.  Chickr 
ering  v.  JFailes,  26  HI.  507;  Savery  v.  Brovming,  18  Iowa,  246;. 
Dodge  v.  Sopkins^  14  Wis.  631;  Smith  v.  Battens^  1  Mood.  &  E- 
341;  Ancbrson  v.  WestoUy  6  Bing.  N.  C.  296;  Sinclair  v.  Baggor 
lay^  4  Mees.  &  W.  312;  Morgcm  v.  Wkitmuyre^  6  Exch.  726;  F(m- 
Ur  V.  MerriU,  52  U.  S.  11  How.  375,  13  L.  ed.  736;  Sinith  v. 
Farter^  10  Gray,  66;  Breeh  v.  Cole^  4  Sandf .  79;  People  v.  Snydery 
41  ls\  Y.  518;  EUsworth  v.  Central  R.  Co.  34  N.  J.  L.  93;  Clwr- 
Idge  V.  ^Z^^^,  15  Pa.  255;  GUnn  v.  Grover^  3  Md.  212;  Williams 
V.  ir(?o<A?,  16  Md.  220;  Meadows  v.  Ci?2ar^,  76  N.  C.  450;  Al>rami» 
V.  Pomeroy^  13  111.  133;  Malpas  v.  Clements^  19  L.  J.  Q.  B.  435: 
A  deed  is  considered  as  executed  on  the  nominal  date,  unless  the 
contrary  be  made  to  appear;  it  speaks  from  the  day  of  delivery;, 
and  it  is  valid  whether  it  bears  no  date,  or  has  a  false  or  impossi- 
ble date,  provided  the  real  day  when  it  was  given  can  be  estab- 
lished. 2  Bl.  Com.  304,  307;  Bainea  v.  Walker,  77  Va.  92  (1883), 
and  cases  cited;  United  States  v.  Le  Baron^  60  U.  S.  19  How. 
73,  15  L.ed.  525;  Sweetser  v.  Lowell,  ^3  Me.  446. 

b.  This  Presumption  Open  to  B^buttaL — This  presumption 
as  to  date,  like  all  presumptions,  is  open  to  explanation  and  rebuttal;, 
any  evidence  designed  to  show  that  the  date  specified  is  an  error 
or  for  any  reason  contrary  to  the  fact  is  competent.  Anderson  v. 
Weston,  6  Bing.  N .  C.  296;  Sweetser  v.  Lowell,  33  Me.  446;  Bird 
V.  Munroe,  66  Me.  337;  Fowle  v.  Coe,  63  Me.  245;  Cole  v.  Rowey 
50  Vt.  35;  Cady  v.  JEggleston,  11  Mass.  282;  Dyer  v.  Mich,  1  Met. 
180;  Clark  v.  Houghton,  12  Gray,  38;  Godda/t*d  v.  Sawyer,  9 
Allen,  78;  Draper  v.  Snow,  20  N.  Y.  331;  Breck  v.  Cole,  4  Sandl 
79;  Serviss  v.  Stockstill,  30  Ohio  St.  418;  Abra/ms  v.  Pomeroy,  13 
111.  133;  Meldrum  v.  Clark,  Morris,  130;  Cook  v.  Knowles,  38 
Mich.  316;  Dodge  v.  Hopkins^  14  Wis.  630;  Stockham  v.  Stock- 
ham,  32  Md.  196;  Perrin  v.  Broadwell,  3  Dana,  597;  Kimhro  v. 
Hamilton,  2  Swan,  190;  Pressly  v.  Hunter,  1  Speers,  L.  133; 
McCrary  v.  Caskey,  27  Ga.  54;  Miller  v.  Hampton,  Ala.  Sel.  Gas. 
357;  JlcCornh  v.  GUkey,  29  Miss.  146;  Gately  v.  Li'vine,  51  Gal. 
72;  Richardson  v.  Ellett,  10  Tex.  190.  See  Clark  v.  Akers,  16- 
Kan.  166. 

"Where  a  guaranty  is  written  at  the  foot  of  a  contract,  upon  the^ 
same  paper,  the  principal  contract  being  dated,  but  the  guaranty 
without  any  separate  date,  a  presumption  may  arise,  in  flie  absence 
of  all  proof  to  the  contrary,  that  the  contract  and  guaranty  were= 
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both  executed  at  the  same  time,  especially  where  the  considerar 
tion  of  the  principal  contract  is  executory.  There  is  no  doubt 
that  it  would  be  entirely  competent  for  the  plaintiff,  upon  trial^. 
to  prove  by  parol  that  the  papers  were  simultaneously  executed. 
Whenever  the  time  of  the  execution  of  any  writing,  even  of  the 
most  solemn  kind,  becomes  material,  it  may  be  proved  by  parol;, 
not  merely  to  supply  an  omission,  where  the  paper  itself  is  with- 
out date,  but  in  opposition  to  the  date,  where  it  contains  one. 
The  time  when  a  contract  is  executed  is  no  more  a  part  of  the 
contract  than  the  place  where  it  is  executed.  Both  belong  to  that 
class  of  attending  and  surrounding  circumstances  which  may 
always  be  resorted  to  for  assistance  in  explaining  and  applying  the 
terms  of  the  contract.     Draper  v.  Snow^  sxipra. 

c.  Views  of  Sir  James  Stephen. — Such  language  as  that  above 
quoted  dispels  all  obscurity  as  regards  the  juridical  view  of  this 
subject,  and  it  may  be  said  with  entire  propriety  that  the  point 
has  ceased  to  be  a  matter  of  controversy.  As  indicative  of  the 
repose  entire  unanimity  of  decision  has  given  to  this  once  agitated 
subject  I  excerpt  a  sentence  from  art.  92  of  Stephen's  Digest.. 
Kead  in  connection  with  the  two  articles  preceding  it  affords  a 
comprehensive  view  of  the  recent  regulations  pertaining  to  docu- 
mentary evidence  and  the  language  referred  to  is  singularly  apt 
and  expressive:  "  Any  person  other  than  a  party  to  a  document 
or  his  representative  in  interest  may  .  .  .  prove  any  fact  which  he 
is  otherwise  entitled  to  prove;  and  any  party  to  any  document  or 
any  representative  in  interest  of  any  such  party  may  prove  any 
such  fact  for  any  purpose  other  than  that  of  varying  or  alter- 
ing any  right  or  liability  depending  upon  the  terms  of  the  docu- 
ment." 

Notwithstanding  the  singularly  expressive  nature  of  the  lan- 
guage quoted  we  venture  upon  a  cautionary  remark.  Suppose  a. 
writing  to  be  deficient  as  to  its  date,  or,  having  a  date,  a  question 
arises  as  to  its  accuracy,  whatever  may  be  the  situation  as  between 
parties  to  the  instrument,  it  is  abimdantly  settled  that,  as  between 
a  p,arty  and  a  stranger,  evidence  is  competent  to  show  a  date  in  the 
total  absence  of  one,  or  another  date  from  that  alleged.  In  Lee 
V.  Ad&it,  37  N.  Y.  78,  it  is  said  that  "  The  rule  that  parol  extrinsic 
evidence  shall  not  be  received  to  contradict  or  vary  a  contract 
which  is  in  writing  applies  only  in  controversies  between  the  par- 
ties,  promisor  and  promisee,  in  such  contract;"  and  that  "  The 
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writing  is  not  conclusive  as  between  one  of  the  contracting  parties 
and  third  persons."  And  in  MoMaater  v.  Insurcmce  Co.  of 
North  America,  55  N.  Y.  222,  it  was  held  that  "  The  rule  that 
parol  testimony  may  not  be  given  to  contradict  a  written  contract, 
applies  only  in  suits  between  the  parties  to  it  or  their  privies.  .  .  . 
In  a  contention  between  a  party  to  an  instrument  and  a  stranger 
to  it,  the  stranger  may  give  testimony  by  parol  differing  from  the 
contents  of  the  instrument." 

d.  Date  is  Not  of  the  Essence  of  the  Contract. — ^Written 
instruments  generally  take  effect  from  the  day  of  their  date,  but 
the  actual  date  of  execution  may  be  shown,  though  different  from 
that  which  the  instrument  bears;  and  it  is  said  that  the  date  is  not 
of  the  essence  of  a  contract,  but  is  essential  to  the  identity  of  the 
writing  by  which  it  is  to  be  proved  (Bouv.  Law  Diet,  title  Date)\ 
and  where  there  is  evidence  of  the  existence  of  several  instru- 
ments of  the  same  date  between  the  same  parties  and  relating  to 
the  same  subject  matter  they  may  be  construed  as  part  of  one 
contract.  Vice  Chancellor  Kent,  in  Van  Home  v.  Crain,  1 
Paige,  455,  2  L.  ed.  713;  BoAJoson  v.  Lampman,  5  N.  T.  456; 
MoU  V.  Richtmyer,  57  N.  Y.  49. 

§  153.  Duplicate  Documents  as  Evidence. — "Duplicate," 
written  across  the  face  of  a  draft,  given  to  replace  a  lost  draft  of 
the  same  tenor,  imports  that  the  draft  is  to  take  the  place  of  the 
original,  and  that  no  new  liability  is  created  by  it.  Benton  v. 
Martin,  40  N.  Y.  347  (1869). 

Each  duplicate  writing  is  complete  evidence  of  the  intention  of 
the  parties.  The  deliberate  destruction  of  one,  as  of  a  duplicate 
will,  creates  a  presumption  that  the  other  was  also  to  be  destroyed. 
1  Whart.  Ev.  §  74;  1  Greenl.  Ev.  §558.     See  Secondary  Evidence. 

A  duplicate  writing  has  but  one  effect.  Each  duplicate  is  com- 
plete evidence  of  the  intention  of  the  parties.  Wlien  a  duplicate 
is  destroyed,  for  example  in  the  case  of  a  will,  it  is  presumed  both 
are  intended  to  be  destroyed;  but  this  presumption  possesses 
greater  or  less  force,  owing  to  circumstances.  Bouv.  Law  Diet, 
title  Duplicate. 

§  154.  Discovery  and  Inspection  of  Documents. 

a.  General  Rules  Regulating  the  Subject.— There  are  cer- 
tain general  rules  which  regulate  applications  for  discovery  and 
inspection,  one  of  which  is  that  the  petition  must  state  what  in- 
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formation  is  wanted,  and  that  the  books  referred  to  contain  such 
entries.  It  is  not  enough  to  show  that  they  probably  will  furnish 
the  desired  information;  and  an  appUcation  for  the  discovery  of 
documents  was  denied,  where  the  petition  did  not  point  to  the 
places  where  the  information  sought  for  existed,  nor  describe  the 
entries  except  by  stating  their  supposed  effect.  Dickie  v.  AvMiUy 
65  How.  Pr.  420. 

In  Cutter  v.  Pool^  3  Abb.  N".  0.  130,  the  court  denied  the  ap- 
plication, leaving  the  plaintiff  to  procure  whatever  books  he  re- 
•quired  upon  the  trial  by  the  ordinary  process  of  avhpcerMi  duces 
iecwn. 

The  rule  that  a  discovery  is  proper  when  facts  and  circum- 
•stances  are  shown  that  warrant  a  presumption  that  a  book  or  docu- 
ment contains  evidence  that  will  prove  or  tend  to  prove  some 
facts  that  the  party  applying  is  bound  to  establish;  and  that  ab- 
solute proof  that  the  documentary  proof  exists  is  not  required, — 
applied  in  an  action  for  negligence  causing  personal  injury, 
brought  against  the  alleged  proprietors  of  a  certain  show,  where 
the  facts  shown  warranted  the  presumption  that  the  defendants 
l^ere  the  proprietors  of  such  show.  Ahh/meyer  v.  Heah)^  12  N. 
r.  S.  R  677. 

b.  Demand  and  Refusal  Must  be  Shown.— Discovery  aud  in- 
spection of  books  and  papers  should  not  be  ordered  untU  the  ap- 
plicant has  demanded  and  been  refused  the  privilege  sought. 
Gross  V.  Bock^  14  N.  Y.  Civ.  Proc.  Rep.  314. 

c.  Part  of  the  Ordinary  Equity  Procedure. — Discovery  may 
be,  and  ordinarily  is  an  incident  of  every  equitable  action.  It  is 
a  part  of  the  ordinary  equity  procedure  that  whatever  be  the  re- 
lief sought,  and  whether  the  jurisdiction  be  exclusive  or  concur- 
rent, the  plaintiff  may,  by  means  of  allegations  and  interroga- 
tories contained  in  his  pleading,  compel  the  defendant  to  disclose 
by  his  answer  facts  within  his  own  personal  knowledge  which 
may  operate  as  evidence  to  sustain  the  plaintiff's  contention.  The 
name  "discovery"  is  also  given  to  this  process  of  probing  the  de- 
fendant's conscience  and  of  obtaining  admissions  from  him,  which 
accompanies  almost  every  suit  in  equity;  but  it  should  not  be  con- 
founded with  "discovery"  in  its  original  and  strict  signification, 
nor  with  that  mentioned  in  equity  jurisprudence,  which  is  some- 
times made  the  ground  for  extending  the  concurrent  jurisdiction 

16 
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of  equity  over  cases  otherwise  belonging  to  the  domain  of  the 
common-law  courts.    Pom.  Eq.  Jur.  §  144. 

An  order  for  the  discovery  of  books  and  papers  is  one  affecting' 
a  substantial  right,  and  is  appealable.  Where,  on  an  application 
for  an  order  for  the  discovery  of  books  and  papers,  the  entries 
sought  for  are  not  shown  to  be  evidence,  but  only  to  contain  in- 
formation by  which  evidence  may  be  obtained,  the  order  cannot 
be  granted.  The  power  of  discovering  the  contents  of  a  written 
document  will  hardly  be  stretched  to  cover  those  which  only  fur- 
nish information  to  enable  the  applicant  to  ferret  out  evidence  of 
witnesses;  or  where  it  is  not  shown  that  witnesses  cannot  estabhsh 
the  same  facts  without  the  aid  of  such  entries.  Woods  v.  De  Fig- 
aniere^  25  How.  Pr.  622;  Gdston  v.  Hoyt,  1  Johns.  Ch.  543,  1 
L.  ed.  240. 

One  rule  adopted  in  enforcing  the  production  of  written  instru- 
ments was  that  it  should  appear  that  they  were  indispensably 
necessary.  Woods  v.  De  Figcmiere^  1  Eobt.  688;  Pegrcum,  v.  Cter- 
sofi^  18  How.  Pr.  524.  Such  trials  are  not  to  bo  delayed,  and  dis- 
coveries required,  when  the  necessity  of  such  delay  and  discovery 
is  not  made  to  appear.    Stalker  v.  Oaunt^  12  N.  Y.  Leg.  Obs.  136. 

It  must  also  be  si  own  that  the  party  applying  had  not  the 
means  of  obtaining  the  facts,  without  such  discovery  {Seymour 
V.  Seymov/r^  4  Johns.  Ch.  411, 1  L.  ed.  886.  See  Dv/oals  v,  SosSy 
2  Munf .  290);  and  that  he  is  unable  to  prove  such  facts  by  other 
testimony.  Lindsley  v.  JameSy  3  Coldw.  484.  See  Whitesides- 
V.  Lafferty^  9  Humph.  27.  A  suit  in  equity  for  a  discovery  may 
be  maintained  by  the  plaintiff  in  an  action  at  law  against  the  de- 
fendant therein,  or  by  the  defendant  in  an  action  at  law  against 
the  plaintiff  therein,  to  obtain  evidence  material  to  his  cause  of 
action  or  to  his  defense.  See  Kearny  v.  Jeffries^  48  Miss.  343; 
Heath  V.  Erie  R,  Co.  9  Blatchf .  316;  ShotweU  v.  Smith,  20  N.  J. 
Eq.  79;  1  Pom.  Eq.  Jur.  181. 

d.  In  Most  Instances  a  Matter  of  Statutory  Law. — The 

statutory  law  of  many  States  allows  discovery  and  inspection  of 
documents  before  trial,  as  a  means  calculated  to  further  the  ends 
of  justice,  and  expedite  the  course  of  litigation.  N.  Y.  Code 
Civ.  Proc.  §§  803-809;  Mass.  Pub.  Stat.  chap.  167,  §§  49-60;  Cal. 
Code  Civ.  Proc.  §  1000;  Colo.  Code  Civ.  Proc.  §  355. 

All  courts  of  record  possess  this  power,  and  it  is  exercised  in. 
favor  of  any  party  to  an  action  pending  in  such  a  court.    Par^ 
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9ons  V.  JBelden^  9  Abb.  N.  C.  54;  Smith  v.  Macdonald^  52  How. 
Pr.  117,  1  Abb.  N.  C.  350;  Brett  v.  Buchman,  32  Barb.  655; 
People  V.  Dyckman^  24  How.  Pr.  222;  Contra^  De  Bary  v.  >S^3^ri^ 
fey,  5  Daly,  412,  48  How.  Pr.  349;  Haxiseraan  v.  Sterming^  61 
Barb.  347;  Martin  v.  Spofford^  3  Abb.  N.  C.  125;  Havemeyer  v. 
IngeraoU^  12  Abb.  Pr.  N.  S.  301.  See  Boormcm  v.  Atlantic  <k 
P.  P.  Co.  78  N.  Y.  599;  JT^ti^  v.  LeigJdon,  58  N.  Y.  383;  Gaughe 
V.  Laroche,  14  How.  Pr.  451;  Greenl.  Ev.  §  300;  2  Barb.  Ch.  Pr. 
101;  Pe  Emma  Silver  Min.  Co.  12  Moak,  Eng.  Eep.  701;  Costa 
Pwa  V.  Erla/ngery  11  Moak,  Eng.  Rep.  653. 

e.  New  York  ProTisions  Regulating  the  Snl^ect. — "To  en- 
title a  party  to  procure  such  a  discovery  or  inspection,  lie  must 
present  a  petition,  praying  therefor,  and  verified  by  affidavit,  to 
the  court,  or  to  a  judge  authorized  to  make  an  order  in  the  ac- 
tion; upon  which  an  order  may  be  made,  directing  the  party, 
against  whom  the  discovery  or  inspection  is  sought,  to  allow  it, 
or,  in  default  thereof,  to  show  cause  before  the  court,  at  a  time 
and  place,  and  upon  a  notice  therein  specified,  why  the  prayer  of 
the  petition  should  not  be  granted;  and,  if  necessary  or  proper, 
that  his  proceedings  may  be  stayed  until  the  hearing  of  the  applica- 
tion, although  the  stay  exceeds  twenty  days."  N.  Y.  Code  Civ. 
Proc.  §  805. 

f.  Order,  When  and  by  Whom  Tacated. — Ample  provision 
exists  for  protecting  parties  litigant  against  any  improvident  ex- 
ercise of  this  right,  as  will  be  seen  by  the  following:  "An  order, 
made  as  prescribed  in  the  last  section,  may  be  vacated  by  the 
judge  who  granted  it,  or  by  the  court  upon  satisfactory  proof,  by 
affidavit, — 

L  That  it  ought  not  to  have  been  gi'anted,  or  that  it  has  been 
complied  with;  or 

II.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book,  docu- 
ment, or  other  paper,  directed  to  be  produced  or  inspected."  2f . 
Y.  Code  Civ.  Proc.  §  806. 

g.  Proceedings  upon  Return  of  the  Order. — "Upon  the  re- 
turn of  the  order  to  show  cause,  the  court  may  make  such  an  order 
with  respect  to  the  discovery  or  inspection  prayed  for,  as  justice 
requires.  Where  either  is  directed,  a  referee  may  be  appointed 
by  the  order  to  direct  and  superintend  it;  wliOvSe  certificate,  imless 
set  aside  by  the  court,  is  presumptive,  and,  except  in  proceedings 
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for  contempt,  conclusive  evidence  of  compliance  or  non-compli- 
ance with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for  the 
fees  of  the  referee."    N.  T.  Code  Civ.  Proc.  §  807. 

h.  Principles  of  This  Code  Widely  Accepted.— The  princi- 
ples incorporated  in  the  New  York  Code,  as  above  quoted,  have 
met  with  cordial  approbation  in  sister  States,  and  given  a  new  im- 
pulse to  the  effective  portraiture  of  the  facts  underlying  legal 
controversy.  A  system  which  can  and  does  compel  the  produc- 
tion of  necessary  evidence  in  the  manner  above  outlined  has  made 
vast  strides  toward  perfection,  and  throws  many  discouragements 
in  the  path  of  the  pettifogger  or  the  trickster.  As  an  illustration 
of  the  wide  acceptance  and  indorsement  of  the  rules  embodied  in 
the  New  York  Code,  I  cite  the  practitioner  to  the  rule  in  Califor- 
nia.   Cal.  Code  Civ.  Proc.  §  1000. 

The  Colorado  practice  embodies  the  ideal  utterance  of  the  entire 
code  system  on  this  subject.  Its  system  of  procedure  has  been  so 
recently  adopted,  that  its  judiciary  committee,  in  drafting  the 
Act,  naturally  availed  themselves  of  the  accumulated  experience 
of  the  other  States  under  the  operation  of  these  peculiar  laws,  and 
have  produced  a  rule  of  exceptional  merit  regarding  this  topic  of 
inspection  and  notice.  The  language  of  this  rule  is  as  follows: 
"  Any  court  in  which  an  action  is  pending,  or  a  judge  thereof, 
may,  upon  notice,  order  either  party  to  give  to  the  other  vrithin  a 
specified  time,  an  inspection  or  copy,  or  permission  to  take  a  copy 
of  any  book,  document  or  paper  in  his  possession  or  under  his 
control,  containing  evidence  relating  to  the  merits  of  the  action  or 
defense  therein.  If  cbmpUance  with  the  order  be  refused,  the 
court  may  exclude  the  book,  document  or  paper  from  being  given 
in  evidence;  or  if  wanted  as  evidence,  by  the  party  applying,  may 
direct  the  jury  to  presume  it  to  be  such  as  he  alleges  it  to  be;  and 
the  court  may  also  punish  the  party  refusing  for  a  contempt 
This  section  shall  not  be  construed  to  prevent  a  party  from  com- 
pelling another  to  produce  books,  papers  or  documents,  when  he 
is  examined  as  a  witness."    Colo.  Code  Civ.  Proc.  §  355. 

i.  Rule  in  the  Federal  Courts. — It  has  been  held  in  the 
Southern  District  of  New  York  that  inspection  of  a  document 
before  trial  at  common  law  can  only  be  obtained  by  a  bill  of  dis- 
covery, not  by  an  order,  in  accordance  with  the  State  practice. 
GuyotY.  HiUon^  32  Fed.  Rep.  743;  Colgate  v.  Covvpagnie  Frcmr 
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ctHSCj  23  Fed.  Rep.  82.     But  see  Coit  v.  N(yrth  Ca/rolina  Oold 
Amalgamating  Co.  9  Fed.  Rep.  677. 

The  statutes  provide  that  on  the  trial  of  an  action  at  law,  the 
courts  of  the  United  States  may,  on  motion  and  due  notice  thereof, 
require  the  parties  to  produce  books  or  writings  in  their  possession 
or  power,  which  contain  evidence  pertinent  to  the  issue,  in  cases 
and  under  circumstances  where  they  might  be  compelled  to  pro- 
duce the  same  by  the  ordinary  rules  of  proceeding  in  chancery. 
Ibid. 

If  a  plaintiff  fails  to  comply  with  such  an  order,  the  court  may, 
on  motion,  give  the  like  judgment  for  the  defendants  as  in  cases 
of  nonsuit;  and  if  a  defendant  fails  to  comply  with  such  order, 
the  court  may,  on  motion,  give  judgment  against  him  by  default. 
Hid. 

It  has  been  held  that  this  practice  will  be  followed  in  equity. 
Coit  V.  Korth  CaroUrLa  Gold  Am^algamating  Co.  9  Fed.  Rep. 
577.  But  see  Guyot  v.  Hilton^  32  Fed.  Rep.  743;  Colgate  v. 
Compagnie  Francai^e^  23  Fed.  Rep.  82;  Bischoffsheim  v.  Browriy 
29  Fed.  Rep.  341. 

The  pendency  of  a  bill  of  discovery  is  not  a  bar  to  such  a  motion 
in  an  action  at  law.     lasigi  v.  Broxon^  1  Curt.  401. 

The  order  will  not  be  granted  unless  the  applicant  shows  that 
the  paper  exists  and  is  pertinent  to  the  issue,  and  in  the  possession 
of  the  other  party.  lasigi  v.  Brown^  1  Curt.  401;  Triplett  v. 
Bank  of  Washington^  3  Cranch,  C.  C.  646;  Jacques  v.  Collins^  2 
Blatchf.  23;  Bos.  v.  Steele,  3  Wash.  C.  C.  381. 

The  order  may  be  absolute  or  conditional.  Dunha/m  v.  Riley, 
4  Wash.  C.  C.  126;  lasigi  v.  Brown,  1  Curt  401;  Merchants 
Nat.  Bank  v.  State  Xal.  Bank,  3  Cliff.  201. 

A  motion  made  at  the  trial  is  too  late.  Sampson  v.  Johnson,  2 
Cranch,  C.  C.  107;  Bank  of  United  States  v.  Kurtz,  2  Cranch,  C. 
C.  342. 

If  the  notice  was  not  served  a  sufficient  length  of  time  before 
the  trial,  the  trial  may  be  postponed.  Geyger  v.  Geyger,^  U.  S. 
2  Dall.  332,  2  L.  ed.  403;  Bank  of  United  States  v.  Kurtz,  2 
Cranch,  C.  C.  342. 

It  has  been  said  that  such  an  order  should  not  be  made  against 
a  corporation,  the  proper  remedy  in  such  a  case  being  a  svhpoina 
duces  tecum  served  on  one  of  its  officers.  Merchants  Nat.  Bank 
V.  State  Nat  Bank,  2  Cliff.  2ol.. 

The  order  may  require  that  the  documents  be  filed  with  the 
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clerk,  or  that  copies  of  them  be  served  on  the  parties  seeking 
them.  Jacques  v.  Collim^  2  Blatchl  23;  Foster,  Fed.  Pr.  §  372 
(1890). 

Further  elaboration  of  this  subject  is  reserved  for  the  chapter  on 
Depositions^  Post 

f.  Comment  of  Professor  Pomeroy. — Commenting  upon  this 
subject  of  discovery,  Mr.  Pomeroy  says  this  incident  of  chancery 
pleading,  so  entirely  at  variance  from  the  common-law  practice, 
by  which  the  conscience  of  the  defendant  could  be  probed,  and 
which  was  so  powerful  an  instrument  in  eliciting  the  truth  in 
judicial  controversies,  has  been  essentially  adopted  by  the  reformed 
system  of  procedure.  Under  that  procedure  this  chancery  mode 
of  pleading  for  the  purpose  of  eliciting  facts,  as  well  as  presenting 
issues,  has  been  essentially  applied  to  all  equitable  suits,  except 
those  causes  of  action  in  which  the  defendant's  omissions  might 
expose  him  to  ciiminal  prosecution,  penalties  and  the  like.  But 
this  is  not  the  discovery  now  under  consideration.  The  distinction 
here  pointed  out  should  be  most  carefully  observed,  or  else  the 
whole  subject  will  become  confused  and  uncertain.  Unfortunately 
the  decisioub,  especially  American,  while  speaking  of  the  discovery, 
have  not  been  always  careful  to  distinguish  between  the  "  discov- 
ery "  which  is  a  constant  incident  to  the  obtaining  of  relief  in 
every  equity  suit,  and  the  "  discovery  "  which  is  a  branch  of  the 
auxiliary  jurisdiction,  obtained  in  a  separate  suit  without  any 
relief.  Rule  and  modes  applicable  alone  to  the  latter  have  some- 
times been  spoken  of  as  belonging  to  the  former,  and  vice  versa. 

Discovery  proper  is,  in  its  essential  conception,  merely  an 
instrument  of  procedure,  unaccompanied  by  any  direct  relief 
sought  by  the  party  in  some  other  judicial  controversy.  The  suit 
for  discovery,  properly  so  called,  is  a  bill  filed  for  the  sole  purpose 
of  compelling  the  defendant  to  answer  its  allegations  and  inter- 
rogatories, and  thereby  to  disclose  facts  within  his  own  knowledge, 
information  and  belief,  or  to  disclose  and  produce  documents, 
books  and  other  things  within  his  possession,  custody  or  control, 
and  asking  no  relief  in  the  suit,  except  it  may  be  a  temporary  stay 
in  the  proceedings  in  another,  suit  to  wliich  the  discovery  relates. 
As  soon,  therefore,  as  the  defendant  has  put  in  his  answer,  cod- 
taining  a  full  discovery  of  all  the  mattere  and  things  which  he  is 
obliged,  according  to  the  principles  and  doctrines  of  equity  on 
the  subject,  to  disclose,  the  object  of  the  suit  has  been  accom- 
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plifihed,  and  the  suit  itself  is  ended;  nothing  remains  to  be  done 
but  to  use  this  answer  as  evidence  in  the  judicial  proceeding  to 
which  this  discovery  was  collateral.  Jeremy,  Eq.  Jur.  267,  258; 
1  Spence,  Eq.  Jur.  677,  678;  Adams,  Eq.  20,  marg.  p.  89  (6th 
Am.  ed.);  Shaftsbury  v.  Arrowsmith,  4  Ves.  Jr.  71;  Kearny  v. 
Jefries,  48  Miss.  343;  Heath  v.  E^^  E.  Co.  9  Blatchf.  316;  Shot- 
well  V.  &mith,  20  N.  J.  Eq.  79. 

This  branch  of  the  auxiliary  jurisdiction  may  be  invoked,  and 
the  suit  in  equity  for  a  discovery  may  be  maintained  by  the 
plaintiff  in  an  action  of  law,  against  the  defendant  therein,  or  by 
the  defendant  in  an  action  of  law,  against  the  plaintiff  therein,  in 
order  to  obtain  evidence  material  to  his  cause  of  action  or  to  his 
defense,  as  the  case  may  be,  and  this  is  undoubtedly  its  most 
<^ommon  purpose;  also  by  the  defendant  in  a  suit  in  equity,  in  the 
form  of  a  cross-bill  against  the  complaint  therein,  in  order  to 
obtain  a  disclosure  of  facts  necessary  to  enable  him  to  properly 
frame  his  answer  to  the  original  bill,  or  to  obtain  a  disclosure  of 
facts  material  as  evidence  on  his  behalf  at  the  hearing  upon  the 
original  bill  and  answer  thereto  {King  of  Spain  v.  HuUet^  1 
Clark  &  F.  333;  Priolecm  v.  United  Stutes,  L.  R.  2  Eq.  659,  L. 
H.  3  Eq.  724;  Cohirribicm  Government  v.  Rothschild^  1  Sim.  94; 
Millsapa  v.  Pfeiffer^  44  Miss.  805);  and  also,  under  some  circum- 
stances, by  the  moving  party  or  petitioner  in  some  proceeding  in 
the  court  of  equity  to  avoid  the  necessity  or  to  escape  the  diffi- 
culty of  procuring  the  evidence  in  that  proceeding.  It  is  not, 
however,  essential  to  a  bill  of  discovery  that  it  should  be  the  only 
means  whicli  the  complainant  has  of  procuring  evidence  in  sup- 
port of  his  collateral  cause  of  action  or  defense;  that  is,  it  is  not 
necessary  that  the  complainant  should  otherwise  be  destitute  of 
proof  or  of  the  means  of  obtaining  it. 

The  bill  for  a  discovery  is  proper,  either  when  the  complainant 
therein  has  no  other  proof  than  that  which  he  expects  by  its 
means  to  obtain  from  the  defendant,  or  when  he  needs  the 
matters  thus  disclosed  to  supplement  and  aid  other  evidence 
which  he  has,  or,  indeed,  whenever  the  court  can  fairly  suppose 
that  facts  and  circumstances  discovered  by  means  of  the  bill  can 
be  in  any  way  material  to  the  complainant  therein  in  maintaining  his 
«ause  of  action  or  defense  in  a  suit.  Peck  v.  Asldey^  12  Met.  478; 
Thomas  v.  Tyler ^  3  Young  &  C.  Exch.  255. 

The  following  are  some  of  the  most  recent  instances  of  the 
exercise  of  this  juiisdiction  of  the  American  equity  courts.    Coti- 
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tinental  Z.  Ins.  Co.  v.  Webi^  54  Ala.  688;  MercharUs  JViU.  Bamk 
V.  Sta;ie  Nat.  Bank,  3  Cliff.  201;  HoppocJc  v.  United  N.  J.  R.  dk 
0.  Co.  27  N.  J.  Eq.  286;  French  v.  Barney,  2  Tenn.  Ch.  640; 
French  v.  First  Nat.  Bank  of  New  Tork,  7  Ben.  488;  Kea/rny 
v.  Jeffries,  48  Miss.  343;  Beath  v.  Frie  R.  Co.  9  Blatchf.  316;, 
Buckner  v.  Fergvson,  44  Miss.  677;  Shot/well  v.  Smithy  20  N.  J. 
Eq.  79;  1  Pom.  Eq.  Jur.  §  191. 

k.  Statement  of  a  Recent  Bnle. — The  general  rule  is  that 
the  party  seeking  discovery  of  documents  must  be  satisfied  with 
his  opponent's  affidavit  on  the  subject.  He  cannot  cross-examine^ 
or  give  evidence  contradicting  it.  See  Bobbins  v.  JDaois,  1 
Blatchf.  238.  The  statutory  authority  to  order  a  company  ta 
bring  its  books  into  the  State  does  not  embrace,  by  implication^ 
authority  to  order  it  to  bring  all  its  papers  and  memoranda  there 
also.  See  Hxuyler  v.  Cragin  Cattle  Co.  5  Cent.  Eep.  645, 42  N. 
J.  Eq.  139.  Where  one  defendant  desires  to  inspect  a  writing  in 
possession  of  a  co-defendant,  the  proper  practice  is  to  compel  such 
inspection  by  cross-bill,  not  by  petition,  except  in  case  of  copart- 
ners.    See  Evans  v.  Staples,  6  Cent.  Rep.  554,  42  N.  J.  Eq.  584. 

1.  The  Rule  Construed  in  Its  Application  to  Books  of 
Account. — In  an  action  by  a  corporation  against  its  superintend- 
ent for  money  which  his  accounts  rendered  to  the  corporation 
showed  to  be  due  it,  and  which  it  was  alleged  that  he  had  refused 
to  repay  and  converted  to  his  own  use, — Held,  proper  to  grant  an 
order  allowing  defendant  to  inspect  the  account  books  kept  by 
defendant  as  superintendent  of  the  plaintiflE,  and  the  balance 
sheet  and  vouchers  in  support  thereof,  especially  as  plaintiff 
charged  that  the  accounts  had  been  falsified.  Inyo  Mining  Co^ 
V.  Phehy,  17  Jones  &  S.  392. 

A  petition  for  leave  to  search  through  the  defendants'  account 
books  for  isolated  entries,  in  order  to  ascertain  the  names  of  per- 
sons to  whom  defendants  had  sold  goods  in  violation  of  their 
agreement,  and  thus  enable  plaintiff  to  frame  a  complaint  was 
denied,  as  the  verified  petition  stated  that  defendants  had  sold 
largely  to  other  persons,  so  that  it  appeared  that  such  examinsr- 
tion  of  defendants'  books  was  unnecessary.  Moffat  v.  Hender- 
son, 18  Jones  &  S.  211;  Mehesy  v.  Kahn,  18  Jones  ife  S.  209,  & 
N.  Y.  Civ.  Proc.  Rep.  33. 

Application  for  discovery  of  employer's  accounts,  without  stat- 
ing what,  asked  for  by  a  salesman  to  enable  him  to  prepare  for 
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trial  of  his  action  for  commiseions  on  sales,  denied,  because  special 
circumstances  were  not  stated  to  bring  the  case  within  the  rule  in 
Cutter  V.  Pool^  3  Abb.  N.  C.  130;  Dickie  v.  Austin^  65  How* 
Pr.  420. 

m.  What  is  Embraced  Within  the  Puryiew  of  This  Rule- 

— In  this  country  the  records,  public  books  and  by-laws  of  muni- 
cipal corporations  are  of  a  public  nature,  and  if  such  a  corporation 
should  refuse  to  give  inspection  thereof,  to  any  person  having  an 
interest  therein,  or,  perhaps,  for  any  proper  purpose  to  any 
inhabitant  of  the  corporation,  whether  he  had  any  special  or 
private  interest  or  not,  a  writ  of  mandamus  would  lie  to  command 
the  corporation  to  allow  such  inspection,  and  copies  to  be  taken, 
under  reasonable  precautions  to  secure  the  safety  of  the  orig^inals. 
Dillon,  Mun.  Corp.  (3d  ed.)  §§  303,  848;  People  v.  Remy,  3S 
Hun,  433.  See  Hawes  v.  WhiU,  m  Me.  305;  G'Sa/ra  v.  Kingy 
52  m.  303;  State  v.  Rachac^  37  Minn.  372;  Diamond  Mdtch  Co, 
V.  Power9^  51  Mich.  145,  8  Am.  &  Eng.  Corp.  Cas.  144;  Cor- 
muck  V.  Wolcott^  37  Kan.  391. 

Where  the  claim  is  for  the  continuous  use  of  the  record  office 
and  its  public  contents,  from  day  to  day  and  week  to  week,  and 
not  merely  for  a  single  occasion,  with  all  its  material  facts  defined, 
there  must  be  great  if  not  insuperable  difficulty  in  enforcing  the 
claim  by  mandamus.  But  where  the  case  contemplates  some- 
thing continuous,  yet  variable  in  its  conditions  and  aptitudes,  the 
remedy  by  that  process  seems  an  unfit  one.  It  is  the  office  of 
mandamus  to  direct  the  will,  and  obedience  is  to  be  enforced  by 
process  for  contempt.  It  is,  therefore,  necessary  to  point  out  the 
very  thing  to  be  done;  and  a  command  to  act  according  to  cir- 
cumstances would  be  futile.  Dimnond  Match  Co,  v.  Powers^  51 
Mich.  145,  8  Am.  &  Eng.  Corp.  Cas.  144. 

In  Btcck  V.  Collins^  51  Ga.  395,  the  court  said :  "  But  no  per- 
son has  the  right  to  examine  or  inspect  the  records  in  his  office 
except  in  his  (clerk's)  presence  and  under  his  observation.  If  he 
may  do  this  for  a  minute,  the  clerk  is  not  keeping  them  safely 
and  securely.  A  blot  or  scratch  may  be  made  in  a  minute  that 
may  alter  a  record.  A  leaf  may  be  extracted  in  a  minute;  and  if 
one  man  may  of  right  take  a  record  book  and  abstract  its  con- 
tents, work  a  week  upon  it,  any  other  man  may  do  it.  If  a  good, 
honest  man  has  a  right  to  do  this,  a  bad  man  has  the  same  right; 
and  if  this  may  be  done  except  under  the  clerk's  immediate 
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inspection,  no  record  can  be  safelj  kept."     See  also  Bea/n  v. 
People,  7  Colo.  200, 

n.  Substantial  Re-enactment  of  the  Rnle  by  the  English 
Parliament. — The  English  rules  which  regulate  the  production 
and  inspection  of  documents  by  a  witness  not  a  party  to  the 
action  are  concisely  given  by  Mr.  Stephen,  and  as  they  are  of 
recognized  applicability  in  the  practtice  before  the  American 
courts  a  re-statement  of  the  English  law  is  considered  opportune. 

"  No  witness  who  is  not  a  party  to  a  suit  can  be  compelled  to 
produce  his  title-deeds  to  any  property,  or  any  document  the 
production  of  which  might  tend  to  criminate  him,  or  expose  him 
to  any  penalty  or  forfeiture;  but  a  witness  is  not  entitled  to  refuse 
to  produce  a  document  in  his  possession  only  because  its  produc- 
tion may  expose  him  to  a  civil  action,  or  because  he  has  a  lien 
upon  it. 

"  No  solicitor,  trustee  or  mortgagee  can  be  compelled  to  pro- 
duce (except  for  the  purpose  of  identification)  documents  in  his 
possession  as  such,  which  his  client,  ceatnd  qvs  t/rvst  or  mortgagor 
would  be  entitled  to  refuse  to  produce  if  they  were  in  his  posses- 
sion; nor  can  any  jne  who  is  entitled  to  refuse  to  produce  a  docu- 
ment be  compelled  to  give  oral  evidence  of  its  contents."  Steph. 
Dig.  Ev.  Arts.  11 8,  119. 

§  155.  What  Evidence  may  be  Given  for  the  Interpreta- 
tion of  Docnments. — The  English  rule  in  reference  to  this  sub. 
ject  is  embodied  in  Stephen's  Digest,  art.  91: 

"(1).  Putting  a  construction  upon  a  document  means  ascertain- 
ing the  meaning  of  the  signs  or  words  made  upon  it,  and  their 
relation  to  facts. 

"(2).  In  order  to  ascertain  the  meaning  of  the  signs  and  words 
made  upon  a  document,  oral  evidence  may  be  given  of  the  mean- 
ing of  illegible  or  not  commonly  intelligible  characters,  of  foreign, 
obsolete,  technical,  local  and  provincial  expressions,  of  abbrevia- 
tions, and  of  common  words  which,  from  the  context,  appear  to 
have  been  used  in  a  peculiar  sense;  but  evidence  may.not  be  given 
to  show  that  common  words,  the  meaning  of  which  is  plain,  and 
which  do  not  appear  from  the  context  to  have  been  used  in  a 
peculiar  sense,  were  in  fact  so  used. 

"(3).  If  the  words  of  a  document  are  so  defective  or  ambiguous 
as  to  be  unmeaning,  no  evidence  can  be  given  to  show  what  the 
author  of  the  document  intended  to  say. 
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"(4).  In  order  to  ascertain  the  relation  of  the  words  of  a  docu- 
ment to  facts,  every  fact  may  be  proved  to  which  it  refers,  or  may 
probably  have  been  intended  to  refer,  or  which  identifies  any  per- 
son or  thing  mentioned  in  it.  Such  facts  are  hereinafter  called 
the  circumstances  of  the  case. 

"(5).  If  the  words  of  a  document  have  a  proper  legal  meaning, 
And  also  a  less  proper  meaning,  they  must  be  deemed  to  have  their 
proper  legal  meaning,  unless  such  a  construction  would  be  un- 
meaning in  reference  to  the  circumstances  of  the  case,  in  which 
case  they  may  be  interpreted  according  to  their  less  proper 
meaning. 

"(6).  If  the  document  has  one  distinct  meaning  in  reference  to 
tlie  circumstances  of  the  case  it  must  be  construed  accordingly 
And  evidence  to  show  that  the  author  intended  to  express  some 
other  meaning  is  not  admissible. 

"(7).  If  the  document  applies  in  part  but  not  with  accuracy  or 
not  completely  to  the  circumstances  of  the  case,  the  court  may 
draw  inferences  from  those  circumstances  as  to  the  meaning  of 
the  document,  whether  there  is  more  than  one,  or  only  one  thing 
or  person  to  whom  or  to  which  the  inaccurate  description  may 
apply.  In  such  cases  no  evidence  can  be  given  of  statements  made 
by  the  author  of  the  document  as  to  his  intentions  in  reference  to 
the  matter  to  which  the  document  relates,  though  evidence  may 
be  given  as  to  his  circumstances,  and  to  his  habitual  use  of  lan- 
guage or  names  for  particular  persons  or  things. 

"(8).  If  the  language  of  the  document,  though  plain  in  itself, 
applies  equally  well  to  more  objects  than  one,  evidence  may  be 
given  both  of  the  circumstances  of  the  case  and  of  statements 
made  by  any  party  to  the  document  as  to  his  intentions  in  refer- 
-ence  to  the  matter  to  which  the  document  relates. 

"(9).  If  the  document  is  of  such  a  nature  that  the  court  will 
presume  that  it  was  executed  with  any  other  than  its  apparent  in- 
tention, evidence  may  be  given  to  show  that  it  was  in  fact  exe- 
•cuted  with  its  apparent  intention." 

Of  course,  every  document  whatever  must  to  some  extent  be 
interpreted  by  circumstances.  However  accurate  and  detailed  a 
■description  of  things  and  persons  may  be,  oral  evidence  is  always 
wanted  to  show  that  persons  and  things  answering  the  description 
•exist;  and  therefore,  in  every  case  whatever,  every  fact  must  be 
allowed  to  be  proved  to  which  the  document  does,  or  probably 
may  refer.     Steph.  Dig.  Ev.  note  33. 
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d.  Acts  and  Declarations  Usually  Characterizing  a  Fraud- 

ulent Intent. 

180.  Parol  Proof  as  Original  Evidence. 

181.  Parol  Evidence  to  Vary  the  lerms  of  a  Written  Contract. 
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e.  Parties  Entitled  to  Relief. 

f.  Mutuality  of  Mistake  Necessary  to  Reformation  of  Co^i' 

tract. 

g.  Relief  Obtainable  in  Equity. 
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i.  Mistake  Shown  by  Parol  Proof 
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254  LAW   OF   EVIDENCE   IN   CIVIL   CA8E8. 

b.  Sale  of  Merchandise  by  Sample. 

0.  Distinctions  in  the  Older  Cases  not  Tenable, 

d.  Rules  Governing  Contracts,  of  Warranty, 

e.  Warranty  Outside  of  Agreements  Relating  to  Land. 

f.  An  Elementary  Rule  of  Law. 

185.  Parol  Evidence  to  Explain  Receipts  in  Fully  Bills  of  Lad^ 

ing,  etc. 
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quent  Agreement. 
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188.  Collection  of  Recent  Authorities  on  the  Subject, 

§  156.  The  Term  Defined.— The  best  definition  obtainable  is 
from  Stephen's  Digest,  art.  1,  (1)  parol  evidence  consists  of  "state- 
ments made  by  witnesses  in  court,  nnder  a  legal  sanction,  in  relar- 
tion  to  matters  of  fact  under  inquiry." 

Ordinarily  the  most  natural  and  satisfactory  method  of  proving- 
the  existence  or  non-existence  of  any  fact,  is  by  the  direct  oral 
testimony  of  witnesses  who  have  perceived  its  existence  or  non^ 
existence  by  the  operation  of  their  own  senses  or  consciousness,, 
and  therefore  this  is  the  means  most  generally  resorted  to  for  that 
purpose;  and  it  is  permissible  to  employ  it  in  all  caaes,  excepting 
(1)  where  the  fact  sought  to  be  established  or  denied  is  in  contra- 
diction of  a  concluifive  presumption  of  law;  or  (2)  unless  it  be  a 
transaction  of  a  public  nature  of  which  the  law  requires  an  official 
record  to  be  kept;  or  (3)  unless  the  fact  to  be  proved  be  the  con- 
tents of  a  document;  or  (4)  the  terms  of  some  contract  or  grant 
which  the  parties  have  reduced  to  writing,  and  which  is.  sought  to 
be  proved  by  a  party  thereto,  or  his  representative  in  interest,  for 
the  purpose  of  enforcing,  varying  or  denying  some  right  or  lia- 
bility thereunder.  Subject  to  these  exceptions,  which  will  be  con- 
sidered practically  hereafter,  all  the  ultimate  facts  which  form  the 
ground  of  the  decision  of  a  court  or  jury  upon  an  issue  of  fact 
(excepting  such  facts  as  are  admitted  or  judicially  noticed,  and 
those  which  actually  take  place  at  the  trial),  are  required  to  be  es- 
tablished by  direct  oral  evidence.  It  should  be  added  that  the- 
term  includes  all  testimony  given  by  signs  or  writing  by  witnesses 
unable  to  speak.     Keynolds,  Theory  of  Law  of  Ev.  §  58. 

Much  of  the  early  learning  on  this  subject  has  become  obsolete 
and  oblivioriized  as  a  direct  result  of  the  encouragement  and  ex- 
pansion given  to  the  remedial  principles  of  the  American  equity  ju- 
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rispmdence.  Under  the  arbitrary  assumptions  of  the  common 
law,  parol  evidence  had  been  reduced  to  a  pigmean  condition  of 
TuselessnesB  in  so  far  as  it  possessed  any  function  for  effecting  con- 
tractual matters  contained  in  the  recitals  of  a  written  instrument. 
Few  axioms  of  law  have  a  more  extended  application,  or  are  bo 
universal  in  their  application  as  that  which  denies  to  parol  evi- 
dence the  right  to  explain,  vary  or  contradict  the  terms  of  a  writ- 
ten instrument. 

§  157.  The  General  Rule  Rejecting. — Judge  Danforth  in  a 
recent  case  {Chopin  v.  Doison,  78  N.  Y.  74)  formulates  the  prin- 
ciple in  suggestive  language  when  he  says:  "The  general  rule 
requires  the  rejection  of  parol  evidence  when  offered  to  cut  down 
or  take  away  obligations  entered  into  between  parties  and  by 
them  put  in  writing.  And  the  reason  of  the  rule  suggests  its 
application  and  its  Kmitation." 

"It  would  be  inconvenient,"  says  Zord  Coke  (6,  60,  26  a)  "that 
matters  in  writing  made  by  advice  and  on  consideration  and  which 
finally  import  the  certain  truth  of  the  agreement  between  the  par- 
ties, should  be  controlled  by  an  averment  of  the  parties  to  be 
proved  by  the  uncertain  testimony  of  slippery  memory." 

An  unbroken  array  of  authorities  might  be  cited  in  support  of 
this  well  known  rule.  Every  jurisdiction  in  this  country  without 
exception,  has  given  indorsements  to  the  rule  stated  in  the  text, 
and  while  great  misconception  and  contrariety  of  view  exists  as  to 
the  nature  and  scope  of  the  numerous  exceptions  which  have  ob- 
tained recognition  in  every  State,  and  have  engrafted  themselves 
tenaciously  upon  the  original  formula,  still  it  may  be  affirmed  with- 
out fear  of  contradiction  that  wherever  the  evidentiary  facts  dis- 
close a  pertinent  case,  the  courts  with  uniform  consistency  apply 
in  all  its  rigor  the  provisions  of  the  law  as  stated.  Eveleth  v.  TTiZ- 
8on^  15  Me.  109;  Peterson  v.  Grover^  20  Me.  363;  MorriU  v. 
Robinson^  71  Me.  24;  Smith  v.  Gihhs^  44  N.  H.  335;  Bradley  v. 
Bentley,  8  Vt.  243;  Bra/ndon  Mfg,  Co.  v.  Morse,  48  Vt.  322;  My- 
rick  V.  Da/me,  9  Cush.  248;  Finney  v.  Bedford  Commercial  Ins. 
Co.  8  Met.  348;  Fay  v.  Gray,  124  Mass.  500;  Drake  v.  Starks, 
45  Conn.  96;  La  Farge  v.  Rickert,  5  Wend.  187;  Spencer  v.  TU- 
den,  5  Cow.  144;  Clark  v.  New  York  L,  Ins.  dk  T.  Co.  7  Lans. 
323;  DaJ/rympU  v.  Tan  Syckel,  32  N.  J.  Eq.  826;  Ferrine  v. 
Cheesem,a/n,  11  N.  J.  L,  207;  Carlton  v.  Vi7iela/nd  Wine  Co.  33 
N.  J.  Eq.  466;  Heilner  v.  Imhrie,  6  Serg.  &  R.  401;  Hagey  v» 
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HiU^  75  Pa.  108;  Pennsylvania  <&  If.  Y.  Canal  Co.  v.  Betts,  1 
Weekly  Notes,  368;  Weiler  v.  HoUemtein,  102  Pa.  499;  Wood/ruff 
V.  Frost,  2  N.  J.  L.  322;  Young  v.  Frost,  5  Gill,  287;  BoMv/rs  v. 
/SVZ^^T'^,  6  Har.  &  J.  249;  Criss  v.  Withers,  26  Md,  553;  Fa/rrow 
V.  Hayes,  51  Md.  498;  Baltimore  Perm.  Bldg.  <&  L.  Soo.  v. 
Smith,  54  Md.  187;  Hunting  v.  Emmart,  55  Md.  265;  McLeam, 
V.  Piedmont  A  A,  L.  Ins.  Co.  29  Gratt.  361;  ZtV^Z^  KanoAjoha 
NoA).  Co.  V.  ^^c^,  9  W.  Va.  636;  /S?7W«  v.  StochstiU,  30  Ohio  St. 
418;  Irwin  v.  Tt^^r^,  7  Ind.  308;  Davis  v.  Liberty  &  C  G.  Road 
Co.  84  Ind.  36;  Trentmam  v.  Fletcher,  100  Ind.  105;  Seekler  v. 
J^,  51  Mich.  92;  McClure  v.  Jeffrey,  8  Ind.  79;  Ahrams  v. 
Pomer(/y,  13  111.  133;  Belcher  v.  MvlhaR,  57  Tex.  17;  Pic*«« 
V.  Ferguson,  45  Ark.  177;  .Koehring  v.  Musmmin^hoff,  61  Mo. 
403;  Porter  v.  Sandidge,  32  La.  Ann.  449;  EUiott  v.  ConneU,  5 
Smedes  &  M.  91;  Tennessee  cfe  (7.  ^.  Cb.  v.  jEJw^  Alahamfia  R. 
Co.  73  Ala.  426;  i?i{^  v.  /?;y,  3  Stew.  140;  /Smi^A  v.  <?rf^m,  63 
Ga.  499;  Falconer  v.  Garrison,  1  McCord,  L.  209;  Mayer  v. 
Adrian,  77  N.  C.  83;  Chamness  v.  Crutchfidd,  2  Ired.  Eq.  148; 
Lemaster  v.  Burckhart,  2  Bibb,  25;  iJt^i^  v.  Norton,  4  Cal.  359; 
Gillespie  v.  Sawyer,  15  Neb.  536;  Lennard  v.  Vischer,  2  Cal.  37; 
TFt7w>7ia  V.  Thompson,  24  Minn.  199;  Schultz  v.  ft?aM,  51  Wis. 
416;  Dickson  v.  Harris,  60  Iowa,  727. 

The  principle  object  of  the  rule  under  discussion  is  to  protect 
the  honest,  accurate  and  prudent  in  making  contracts,  against  fraud 
and  false  swearing,  carelessness  and  inaccuracy  by  furnishing  evi- 
dence of  what  was  intended  by  the  parties  which  can  always  be 
produced  without  fear  of  change,  or  liability  to  misconstruction. 
Union  3fut.  Z.  Ins.  Co.  v.  Wilkinson,  80  U.  S.  13  WalL  231,  20 
L.  ed.  621. 

§  158.  Not  Admissible  to  Vary  tlie  Terms  of  a  Written  In- 
strument*— It  is  an  elementary  doctrine  that  parol  evidence  is 
not  in  general  admissible  between  the  parties  to  vary  a  written 
instrument,  whether  the  same  has  been  voluntarily  adopted,  or 
made  in  pursuance  of  a  legal  necessity.  Croome  v.  lediard^ 
2  Myl.  &  K.  251.  It  is  equally  well  settled  that  mistake,  fraud, 
surprise  and  accident  furnish  exceptions  to  this  otherwise  univer- 
sal doctrine.  Parol  evidence  may,  in  proper  modes  and  within 
proper  limits,  be  admitted  to  vary  written  instruments  upon  the 
ground  of  mistake,  surprise,  fraud  and  accident.  This  exception 
rests  upon  the  highest  motives  of  policy  and  expediency;  for  other- 


PAROL    EVIDENCE.  257 

"wise  an  injured  party  would  be  without  remedy.  Even  the 
Statute  of  Frauds  cannot,  by  shutting  out  parol  evidence,  be  con- 
verted into  an  instrimient  of  f mud  or  wrong.  2  Pom.  Eq.  Jur. 
^858. 

The  following  American  cases  illustrate  the  exception  by  which 
parol  evidence  may  be  admitted  to  vary  written  instruments,  on 
the  ground  of  mistake,  in  different  forms  and  modes  of  proceed- 
ings: Peterson  v.  Grover^  20  Me.  363;  Bradbury  v.  White^  4 
Me.  391;  Rogers  v.  Saunders^  16  Me.  92;  Goodell  v.  Fidd^  15  Vt. 
448;  Lawrence  v.  Staigg,  8  R.  I.  256;  Quinn  v.  Roath^  37  Conn. 
16;  Canterhury  Aqueduct  Co,  v.  Ensworthj  22  Conn.  608;  Pat- 
terson V.  Bloomer^  35  Conn.  67;  Margraf  v.  Muir^  57  N.  Y.  155; 
Best  V.  Stow,  2  Sandf.  Ch.  298,  7  L.  ed.  601;  White  v.  Williams, 
48  Barb.  222;  Morganthau  v.  White,  1  Sweeney,  395;  Rt/jw  v. 
I>arh/,  20  N.  J.  Eq.  231;  Conover  v.  Wardell,  20  N.  J.  Eq.  266; 
Perry  v.  Pearson,  1  Humph.  431;  Blanchard  v.  Moore,  4  J.  J. 
Marsh.  471;  Chambers  v.  Livermore,  15  Mich.  381;  Van  Ness  v. 
Washington,  29  U.  S.  4  Pet.  232,  7  L.  ed.  842. 

In  the  California  Code  of  Civil  Procedure,  the  general  doctrine 
And  the  exceptions  are  formulated  as  follows:  §  1856.  "  When 
the  terms  of  an  agreement  have  been  reduced  to  writing  by  the 
parties,  it  is  to  be  considered  as  containing  all  those  terms,  and 
tlierefore  there  can  be  between  the  parties  and  their  representa- 
tives or  successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement  other  than  the  contents  of  the  writing  except  in  the 
following  cases:  (1)  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings;  (2)  Where  the  validity 
•of  the  agreement  is  the  fact  in  dispute.  But  this  section  does  not 
exclude  other  evidence  of  the  circumstances  under  which  the 
agreement  was  made,  ...  or  to  explain  an  extrinsic  ambiguity  or 
to  establish  illegality  or  fraud.  The  term  *  agreement '  includes 
deeds  and  wills,  as  well  as  contracts  between  parties."  See  2  Pom. 
Eq.  Jur.  §  858,  note. 

The  judicial  interpretation  of  the  section  cited  from  the  Cali- 
fornia Code  of  Civil  Procedure  abundantly  sustains  the  proposi- 
tions contended  for.  The  California  courts  have  evidently  availed 
themselves  of  the  latest  expressions  of  juridical  comment  upon 
this  subject,  and  the  principles  governing  the  topic,  that  have 
obtained  wide  acceptance  and  recognition  in  other  jurisdictions, 
have  been  abundantly  vindicated  and  upheld  in  this.  A  brief 
17 
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reference  is  made  to  the  decisions  referred  to,  as  they  are  in  high 
repute  throughout  the  western  states,  and  are  universally  regarded 
as  very  logical  expositions  of  the  existing  law. 

The  execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or  stip-^ 
ulations  concerning  its  matter,  which  preceded  or  accompanied 
the  execution  of  the  instrument.  Civ.  Code,  §  1625;  Ooldman  v. 
Davis,  23  Cal.  256;  Guy  v.  Bibend,  41  Cal.  325;  Wa^d  v.  Mo- 
Naughton,  43  Cal.  159.  The  rule  does  not  apply  where  the  oral 
testimony  goes  to  prove  the  theory  of  the  case  of  the  party  objec- 
ing  to  the  admission  of  the  evidence.  Hohhs  v.  Duff,  43  CaL 
489.  The  rule  is  confined  to  controversies  between  parties  and 
those  claiming  under  them.  H'lissmcm  v.  WUke,  50  Cal.  250. 
Nor  has  it  any  application  to  a  controversy  to  which  a  stranger  is 
a  party.  Smith  v.  Moynihan,  44  Cal.  54;  Krider  v.  Lafferty,  1 
Whart.  314;  Edgerly  v.  Emerson,  23  N.  H.  564.  The  principle- 
that  no  evidence  of  the  terms  other  than  the  contents  of  the  writ- 
ing is  admissible,  is  affirmed  in  Osiom  v.  HendricJcson,  7  CaL 
285;  also  where  defendant  claimed  he  was  only  a  surety.  Krit- 
zer  V.  Mills,  9  Cal.  23;  Aud  v.  Magruder,  10  Cal.  288.  An 
action  against  vendor  for  alleged  breaches,  outside  of  covenants- 
in  deed.  Peabody  v.  Phelps,  9  Cal.  228.  Claim  by  tenant  that 
there  was  a  contemporaneous  oral  agreement  outside  of  his  lease, 
that  he  might  remove  buildings.  Jungerjnan  v.  Bovee,  19  Cal. 
364.  Attempt  to  contradict  the  terms  of  a  conveyance.  Donahue 
V.  McNulty^  24  Cal.  416.  Attempt  to  sliow  that  a  bond  purport- 
ing to  be  the  obligations  of  individuals  was  the  bond  of  a  corpora^ 
tion.  Richardson  v.  Scott  liiver,  W,  dt  M.  R,  Co,  22  Cal.  155. 
So  where  oral  testimony  of  the  contents  of  a  letter  was  sought  to 
be  introduced.     Hewlett  v.  Steele,  11  Pac.  C.  L.  J.  30. 

In  an  action  by  a  cestui  gue  trust  against  a  trustee  to  enforce 
the  trust,  parol  evidence  on  the  absence  of  fraud  or  mistake  in 
making  the  deed,  will  not  be  received  on  behalf  of  the  trustee 
named  in. the  deed  which  seeks  to  establish  that  he  and  not  the 
cestui  que  trust  was  the  beneficiary.  Young  Ameriea  Engine 
No.  6  V.  Sacramento^  47  Cal.  594.  A  resulting  trust  may  be 
defeated,  as  well  as  established  by  parol  evidence.  Bayl^  v. 
Baxter^  22  Cal.  580.  If  oral  testimony  is  received  as  to  a  con- 
tract, etc.,  which  it  afterwards  appears  was  reduced  to  writing,, 
such  testimony  should  be  stricken  out.  Crary  v.  Canvphell,  24 
Cal.  636. 
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Under  the  modern,  and  it  would  seem  the  controlling  adjudi- 
cations on  the  subject,  there  can  be  no  doubt  as  to  the  verity  of 
the  legal  proposition  cited  in  the  text. 

§  159.  Apparent  Exception  to  This  General  Rule.— Accu- 
racy requires  us  to  note  an  apparent  exception  to  the  rule  as 
stated.  In  Pennsylvania  parol  evidence  to  vary  a  written  agree- 
ment is  admitted  with  great  freedom.  In  Greenawalt  v.  Kohne^ 
85  Pa.  369,  375,  Sharswood, «/".,  said:  "  It  is  agreed  that  the 
English  rule,  excluding  parol  evidence  to  vary  a  written  contract,, 
has  not  been  adopted  in  this  State  in  all  its  stringency.  The 
exceptions  indeed  have  almost  eaten  out  the  heart  of,  the  rule 
itself,  but  it  is  not  altogether  abolished,  as  may  be  seen  in  Martin 
v.  Berens^  67  Pa.  459.  But  from  Ilurst  v.  Kirkhride^  decided 
in  1773,  reported  by  Ch.  J.  Tilghman,  in  Wallace  v.  Baker ^  1 
Binn.  610,  down  to  the  present  time,  this  court  has  uniformly 
held  that  where  at  the  execution  of  a  writing,  a  stipulation  has 
been  entered  into  a  condition  annexed,  or  a  promise  made  by  word 
of  mouth,  upon  the  faith  of  which  the  writing  has  been  executed, 
that  parol  evidence  is  admissible,  though  it  may  vary  and  mate- 
rially change  the  terms  of  the  contract."  See  Miller  v.  Ilender- 
son^  10  Serg.  &  R.  290;  Poweli<m  Coal  Co,  v.  McShain^  76  Pa. 
238;  Lijypincott  v.  Whitman^  83  Pa.  244;  ChaJfant  v.  Williams^ 
35  Pa.  212;  Gra/^^er  v.  ScotU  80  Pa.  88,  94.  There  is  one  New 
York  case  which  accords  with  the  foregoing.  Chapin  v.  Doison^ 
78  N.  Y.  74. 

§  160.  Snle  Never  Applies  in  Cases  of  Fraud  or  Mistake. — 

It  is  familiar  law  in  the  United  States — a  law  exemplilied  in  the 
daily  proceedings  of  our  courts  of  record, — that  where  the  evi- 
dence discloses  fraud  or  mistake  in  a  written  contract  sufficient  to 
demand  in  equity  a  reformation  of  the  instrument,  the  process  of 
the  court  may  be  set  in  motion  to  achieve  this  end.  The  com- 
plainant in  such  an  action  must  allege  the  mistake  or  fraud  relied 
upon  as  a  ground  for  modification,  reformation  or  specific  enforce- 
ment, and  his  proofs  must  sustain  his  allegations.  It  is  further  a 
well  recognized  principle  of  the  equitable  jurisdiction,  that  parol 
evidence  is  admissible  to  sustain  averments  of  mistake,  fraud  or 
unconscionable  advantage.  The  leading  case  in  this  country  is 
KeisseOyrack  v.  Livingston^  4  Johns.  Ch.  144, 1  L.  ed.  795,  decided 
by  Cha/nceUor  Kent,  in  1819.     The  decision  of  the  celebrated 
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chancellor  is  placed  broadly  and  squarely  upon  well  recognized 
equitable  principles.     I  quote: 

"Why  should  not  the  party  aggrieved  by  a  mistake  in  the 
agreement  have  rehef  as  well  where  he  is  plaintiff  as  where 
he  is  defendant?  It  cannot  make  any  difference  in  the  rea- 
sonableness and  justice  of  the  remedy,  whether  the  mistake 
were  to  the  prejudice  of  the  one  party  or  the  other.  If  the 
court  has  a  competent  jurisdiction  to  correct  such  mistakes, — 
and  that  is  a  point  understood  and  settled — ^the  agreement  when 
corrected  and  made  to  speak  the  real  sense  of  the  parties  ought 
to  be  enforced,  as  well  as  any  other  agreement,  perfect  in  the  first 
instance.  It  ought  to  have  the  same  efficacy  and  be  entitled  to 
the  same  protection,  when  made  accurate  under  a  decree  of  the 
court,  as  when  made  accurate  by  the  acts  of  the  parties."  The 
doctrine  is  either  directly  decided  or  recognized  by  the  following 
cases:  Bellows  v.  Stone,  14  N.  H.  175;  Smith  v.  Greeley,  14  N. 
H.  378;  TUton  v.  Tilton,  9  N.  H.  385;  Orai^  v.  Kittredge,  23  N. 
H.  231;  Beardsley  v.  Knight,  10  Vt.  185;  GUss  v.  HuUbert,  102 
Mass.  24,  41;  Metcalf  v.  Putnam,  9  Allen,  97;  Quinn  v.  Roath^ 
37  Conn.  16;  Wooden  v.  HavHand,  18  Conn.  101;  Chatnberlain 
v.  Thompson,  10  Conn.  243;  Gill^pie  v.  Moon,  2  Johns.  Ch.  585, 
1  L.  ed.  500;  Lyman  v.  United  Ins.  Co,  17  Johns.  373;  Ros&oeU 
v.  Fulton,  2  Cow.  129;  Coles  v.  Browne,  10  Paige,  526,  535,  4  L. 
ed.  1076,  1080;  Gouverneur  v.  Titus,  1  Edw.  Ch.  477,  6  L.  ed. 
217,  6  Paige,  347,  3  L.  ed.  1015;  Hyde  v.  Tanner,  1  Barb.  75; 
Sinith  V.  Allen,  1  N.  J.  Eq.  43;  Christ  v.  Difeniach,  1  Serg.  & 
R.  464;  Susqn^hanmu  Ins.  Co.  v.  Perrvne,  7  Watts  &  S.  348; 
Gower  v.  Sterner,  2  Whart.  75;  Bowm/m  v.  Bittenbender,  4 
Watts,  290;  Clark  v.  Partridge,  2  Pa.  13,  4  Pa.  166;  Wesley  v. 
Thomas,  6  Harr.  &  J.  24;  Moale  v.  Buchanan,  11  Gill  &  J.  314, 
325;  Coutt  v.  Craig,  2  Hen.  &  M.  618;  Newsom  v.  Bufferlow, 
1  Dev.  Eq.  379;  Brady  v.  Parker,  4  Ired.  Eq.  430;  Clopton  v. 
Ma/rtin,  11  Ala.  187;  Harris  v.  Columbiana  County  Mut.  Ins. 
Co.  18  Ohio,  116;  Webster  v.  Harris,  16  Ohio,  490;  Worley  v. 
TuggU,  4  Bush,  168,  173;  Shelhy  v.  Smith,  2  A.  K.  Marsh.  504; 
Bailey  v.  Bailmj,  8  Humph.  230;  Leitensdorfer  v.  Delphy,  15 
Mo.  160;  Murphy  v.  Rooney,  45  Cal.  78;  Murray  v.  Dake,  46 
Cal.  644. 

§  161.  Equity  will  in  all  Cases  Last  Named  AlFord  Relief. 

— A  plaintiff  who  invokes  the  aid  of  a  court  of  equity  in  order  to 
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establish  a  state  of  facts  contradicted  by  the  manifest  recitals  of  a 
written  instrument,  must  prove  his  case  beyond  a  reasonable 
doubt.  There  must  be  no  doubt  or  suspicion  as  regards  the 
character  and  scope  of  the  evidence  by  which  this  proof  is  sup 
ported,  and  the  oniis  prdbandi  is  with  the  plaintiff.  Beard  v. 
Zinthicum,  1  Md.  Ch.  345;  Hunter  v.  BUyeu^  30  111.  228;  Bailey 
V.  Bailey,  8  Humph.  230;  JVevins  v.  Durdap,  33  N.  Y.  676; 
Zyma/n  v.  United  Ins.  Co.  2  Johns.  Ch.  630,  1  L.  ed.  519. 

In  the  L.  C.  P.  Co.'s  Edition  of  the  Xew  York  Chancery 
Reports,  a  note  by  Mr.  Desty  to  the  case  last  above  cited  will  be 
found  suggestive  in  the  present  connection;  according  to  the 
authorities  there  collated  it  seems  that :  The  written  instrument 
furnishes  better  evidence  of  the  deUberate  intentions  of  the  party 
than  any  proof  can  supply,  and  the  exceptions  to  the  rules,  origi- 
nating in  accident  and  mistake  have  been  equally  applied  to 
written  instrunients  within  and  without  the  Statute  of  Frauds. 
Cited  in  Worley  v.  Tuggle,  4  Bush,  176,  See  Motteux  v.  London 
Assurance  Co.  1  Atk.  545;  RenJde  y.RoyalExch.  Co.  1  Ves.  Sr.  317; 
Graves  v.  Boston  M.  Ins.  Co.  6  U.  S.  2  Cranch,  444, 2  L.  ed.  332; 
A7idrews  v.  Essex  F.  dk  31.  Ins.  Co.  3  Mason,  10;  Delaware  Ins. 
Co.  V.  Hogam,,  2  Wash.  C.  C.  5.  See  also  Oill^pie  v.  Moon,  2 
Johns.  Ch.  585,  1  L.  ed.  500,  and  note.  It  must  appear  that  the 
mistake  consisted  in  not  drawing  up  the  instniment  according  to 
tlie  agreement  made.  Cited  in  Tesson  v.  Atlantic  Mut.  Ins.  Co. 
40  Mo.  36.  See  Keisselhrack  v.  Livingston,  4  Johns.  Ch.  144,  1 
L.  ed.  795;  Graves  v.  Boston  M.  Ins.  Co.  6  U.  S.  2  Cranch,  419, 
2  L.  ed.  324. 

§  162.  Three  Celebrated  Gases  Considered. — The  three  cases 
of  Keisselhrack  v.  Livingston,  Gilhf^pie  v.  Moon,  supra,  and 
Glass  V.  HuUbert,  102  Mass.  24,  3  Am.  Rep.  418,  should  be  read 
consecutively  in  connection  with  any  extended  or  discriminating 
review  of  this  subject.  They  have  been  the  theme  of  juridical 
comment  for  many  years,  and  the  latter  case  in  particular,  decided 
by  Mr.  Justice  Wells  in  1869,  supports  with  a  great  display  of 
reasoning  a  restrictive  view  that  neither  of  the  other  cases  suggest 
or  enjoin.  It  has  further  been  made  the  subject  of  very  elaborate 
review  by  Pomeroy,  in  his  Equity  Jurisprudence,  §  869,  and  the 
distinction  which  underlies  the  latter  case  is  very  clearly  indicated 
in  a  foot  note  to  that  section.  In  Gdl^pi^  v.  Moon  and  Keissel- 
hrack v.  Livingston,  relief  was  afforded  and  decreed  as  a  result  of 
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parol  evidence,  which  sought  to  vary  the  terms  of  the  written 
contract.  The  evidence  showed  that  the  difference  was  the  result 
of  accident  and  mistake,  and  both  cases  hold  in  effect  that  the 
Statute  of  Frauds  was  not  infringed  in  the  conclusion  reached. 
The  pith  and  very  essence  of  this  principle  is  this,  "The  parol  evi- 
dence is  introduced  not  to  establish  an  oral  agreement  independ- 
ently of  the  writing,  but  to  show  that  the  written  instrument 
contains  something  contrary  to  or  in  excess  of  the  real  agreement 
of  the  parties,  or  does  not  properly  express  that  agreement."  The 
learned  Chancellor  Kent  remarks,  "  It  would  be  a  great  defect  in 
what  Lord  Eldon  terms  the  'moral  jurisdiction'  of  the  court,  if 
there  was  no  relief  in  such  a  case." 

In  Glass  v.  HulherU  supra^  it  is  conceded  that  the  principle 
maintained  by  ChanceUor  Kent  was  fully  established,  but  a  well 
defined  distinction  was  said  to  exist  because  the  relief  sought 
and  granted  was  by  way  of  restricting,  and  not  by  enlarging  oper- 
ations of  the  deed.  The  principle  is  the  same,  and  equally  appli- 
cable to  both  cases,  as  is  apparent  from  the  discussion  of  the  cases 
by  the  Chancellor  in  OUlespie  v.  Moon^  supra.  The  subsequent 
decisions  in  New  York  State  distinctly  hold  that  the  same  principle 
was  applicable  where  the  conveyance  or  agreement  did  not  include 
all  the  land  which  was  intended.  Wells  v.  Yates,  4A  N.  Y.  625, 
opinion  by  Hunt,  Commissioner,  and  incidentally  containing  a  very 
instructive  review  of  the  subject.  See  DePeyster  v.  Hashrouck, 
11  K  Y.  582;   WiswaU  v.  Rail,  3  Paige,  313,  3  L.  ed.  168. 

In  the  L.  C.  P.  Co.'s  edition  of  the  New  York  Chancery  Reports 
the  case  last  above  cited  is  made  the  subject  of  an  instructive  note 
by  Mr.  Desty,  which  reviews  the  authorities  and  states  the  result 
with  conciseness  and  precision.  From  that  note,  valuable  in  every 
way,  as  expository  of  the  subject,  I  extract  the  following  para- 
graph :  "  A  court  of  equity  will  not  interfere  to  reform  a  contract, 
on  the  ground  of  a  mistake,  unless  it  is  mutual.  But  mistake  on 
the  one  side,  and  fraud  on  the  other  will  authorize  a  reformation. 
Cited  in  Welles  v.  Yates,  44  N.  Y.  529;  Wiest  v.  Oarman,  4 
Houst.  (Del.)  136.  See  WaUron  v.  Stemm,  12  Wend.  100;  Hill 
V.  Gray,  1  Stark.  434,  applied  in  VanHook  v.  Walton,  28  Tex.  80, 
a  case  where  an  insolvent  executed  an  instrument  with  a  view  of 
giving  a  preference." 

§  163.  A  Further  Expression  of  the  General  Eule— Illus- 
trations*— A  written  contract  generally  contains  the  deliberate, 
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clefinite  and  final  agreement  of  the  parties,  and  therefore  parol  evi- 
•dence  of  negotiations  prior  to  the  execution  of  the  written  instru- 
ment, is  inadmissible  to  vary  or  contradict  the  writing.  Rarnor  v. 
Oro^es,  15  C.  B.  667,  29  Eng.  L.  &  Eq.  220;  Cooh  v.  Cotnhs,  39 
K.  H.  592;  Kain  v.  OU,  2  Barn.  &  C.  634;  Hakea  v.  Ilotchkiss, 
23  Vt.  231;  Fitch  v.  Woodruf  i&  B.  Iron  Works,  29  Conn.  82; 
Carter  v.  Samilton,  11  Barb.  147;  Davia  v.  Talcott,  14  Barb. 
621;  Barrmger  v.  Snesd.Z  Stew.  201,  20  Am.  Dec.  74;  Thomp- 
son V.  Sloan^  23  Wend.  71,  35  Am.  Dec.  546. 

General  expressions  in  an  obligation  cannot  be  restrained  by 
parol  proof  of  the  understanding  of  the  parties.  Kelly  v.  Brad- 
ford, 3  Bibb,  317,  6  Am.  Dec.  656. 

A  contract  consummated  by  writing  is  presumed  to  contain  the 
whole  agreement.  Heed  v.  Van  Ostrand,  1  Wend.  424,  19  Am. 
Dec.  529;  SHXiinan  v.  Tuttle,  45  Barb.  175;  FUkins  v.  Whyland, 
^4  N.  Y.  343. 

Where  anything  forming  part  of  the  contract  is  left  out  of  the 
writing  by  fraud  or  accident,  parol  evidence  may  be  received  to 
prove  these  facts.  Smith  v.  WilliamSj  I  Murph.  426,  4  Am. 
Dec.  564. 

Parol  evidence  is  not  admissible  to  show  that  a  written  contract 
•does  not  agree  with  the  previous  agreement  of  the  parties.  La 
Farge  v.  Rick&rt,  5  Wfend.  187,  21  Am.  Dec.  209. 

A  written  contract,  clear  in  itself,  cannot  be  varied  by  parol; 
the  contract  evidence  is  the  best  evidence  of  the  intent  of  the 
parties.     Haven  v.  Brown,  7  Me.  421,  22  Am.  Dec.  208. 

Xo  promise  will  be  implied  where  there  is  an  express  contract 
covering  the  whole  subject  matter.  Phelps  v.  Sheldon,  13  Pick. 
50,  23  Am.  Dec.  659;  Waite  v.  Merrill,  4  Me.  102,  16  Am.  Dec. 
538;  Stockeit  v.  Watkim,  2  Gill  &  J.  326,  20  Am.  Dec.  438. 

Words  inserted  in  a  contract,  and  then  erased,  may  be  referred 
to,  to  ascertain  the  intent  of  the  parties.  Hohart  v.  Dodge,  10 
Me.  156,  25  Am.  Dec.  214. 

Parol  evidence  of  an  agreement  which  has  been  reduced  to 
writing  is  inadmissible.*  At  wood  v.  Cobh,  16  Pick.  227,  26  Am. 
Dec.  657. 

All  verbal  contracts  made  by  a  grantor  at  or  before  execution 
■of  deed,  are  merged  in  the  conveyance  and  the  covenants  thei'ein. 
Hunt  v.  Amidon,  4  Hill,  345,  40  Am.  Dec.  283;  Grice  v.  Soa/r- 
borough,  2  Speers,  L.  649,  42  Am.  Dec.  391. 

Evidence  of  a  contemporaneous  agreement  to  revoke  written 
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instniments  is  madmissible.  Wemple  v.  Knopfs  16  Miniu  440^ 
2  Am.  Rep.  147. 

Evidence  is  admissible  to  show  that  a  note  was  to  be  paid  in 
Confederate  money.  Donley  v.  TvndaU^  32  Tex.  43,  5  Am.  Eep* 
234. 

When  an  oral  contract  was  made  which  included  a  warranty^ 
and  the  agreement  was  reduced  to  writing,  not  including  the  war- 
ranty, evidence  of  the  warranty  was  admitted.  Cha^pin  v.  Dofh 
son,  78  N.  T.  74,  34  Am.  Rep.  512. 

The  rule  as  to  parol  evidence  does  not  apply  where  the  contract 
was  verbal  and  entire,  and  only  a  part  was  reduced  to  writing;  nor 
does  it  apply  to  collateral  undertakings.  Potter  v.  Hopkims^  2& 
Wend.  417;  Battermcm  v.  Pierce,  3  Hill,  171;  Orieraon  v.  Masony 
6  JSr.  Y.  394;  Lindley  v.  Lacey,  17  C.  B.  N.  S.  578;  FUMns  v. 
Whyland,  24  N.  Y.  344;  Jefery  v.  Walton,  1  Stark.  267;  M<yrgan 
V.  Griffith,  L.  R.  6  Exch.  70;  ErsTdne  v.  Adeane,  L.  R.  8  Ch.  App. 
756;  Johnson  v.  Ojypenheim,  55  N.  Y.  280;  Angdl  v.  Duke,  L» 
R.  10  Q.  B.  174;  Mcmn  v.  JlTimn,  43  L.  J.  C.  P.  241. 

Previous  negotiations  and  the  usage  of  the  business  are  ad- 
mitted to  explain  ambiguous  terms.  A  stipulation  on  a  point 
which  the  writing  either  expressly  'or  impliedly  controls,  cannot 
be  added  by  parol.  Tfyyrp  v.  Ross,  4  Abb.  App.  Dec.  416;  Zer- 
rahn  v.  Ditson,  117  Mass.  553;  Stoops  v.  Smith,  100  Mass.  63,  1 
Am.  Rep.  85;  Myers  v.  Sari,  1  El.  &  El.  306;  Sweet  v.  Lee,  3  Man. 
&  G.  452;  PorUr  v.  Spence,  38  JST.  Y.  119. 

§  164.  Principle  as  to  Deeds. — ^When  a  deed  absolute  on  its 
face  may  be  shown  to  be  a  mortgage,  the  proposition  indicated  by 
the  caption  has  become  a  well  recognized  principle,  both  in  thi& 
country  and  in  England,  that  parol  evidence  is  always  competent 
to  establish,  without  preliminary  proof,  the  fact  that  the  convey- 
ance was  obtained  through  fraud  or  mistake.  It  may  be  added 
that  a  contemporaneous  agreement  to  reconvey  will  furnish  strong 
indicia  of  the  fact  that  the  deed,  although  executed  with  every 
solemnity  imposed  by  law,  is  in  truth  designed  as  between  the  par- 
ties to  have  the  effect  of  a  mortgage  only.  Lewis  v.  Small,  71 
Me.  552;  BartheU  v.  Syverson,  54  Iowa,  160;  Sims  v.  Gaines,  64 
Ala.  392;  Brush  v.  Peterson,  54  Iowa,  243;  Hvll  v.  Edmards^  11 
Minn.  22;  Honore  v.  Hutchings,  8  Bush,  687;  Archamhau  v. 
Green,  21  Minn.  520;  Benton  v.  NicoU,  24  Minn.  221;  Edring- 
ton  V.  Harper,  3  J.  J.  Marsh.  353;  Mason  v.  Heame,  1  Busb.  Eq» 
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88;  Shaw  v.  Ershine^  43  Me.  371;  Enos  v,  SutJierland^  11  Mich. 
538;  MarshdU  v.  Stewa/rt,  17  Ohio,  356;  Reynolds  v.  xSbc?^^,  Bray- 
ton,  75;  aiarh  v.  Lyon,  46  Ga.  202;  TFoZA:^  v.  Tiffin  G.  <&  S. 
Min.  Co.  2  Colo.  89;  Bobinaon  v.  WiUoughh/,  65  N.  C.  520;  Og- 
den  V.  Grrant,  6  Dana,  473;  WatJci/na  v.  Oregory,  6  Blackf.  113; 
Ewart  V.  TFo^^tw^,  42  111.  453;  Craasen  v.  Swoveland,  22  Ind.  427; 
Harhiaon  v.  Lemon,  3  Blackf.  56;  P^^  v:  jBc)«,  14  Wis.  463; 
Second  Wa/rdBank  v.  Ujpmcmn,  12  Wis.  499;  KnowUon  v.  TToZAr- 
tfr,  13  Wis.  264;  Brmhnan  v.  Jones,  44  Wis.  498;  Sharkey  v. 
Sharkey,  47  Mo.  543;  Copdand  v.  Yoahum,  38  Mo.  349;  Presch- 
baker  v.  Feaman,  32  lU.  475;  TTarr^n  v.  Lovis,  53  Me.  463;  J/tZfe 
V.  Ba/rlmg,  43  Me.  565;  Clement  v.  Bennett,  70  Me.  207;  TJmhen- 
hower  V.  MiUer,  101  Pa.  71;  Becker  v.  Leonard,  6  Lans.  264; 
Bayley  v.  Bailey,  5  Gray,  505;  Blaney  v.  Bea/rce,  2  Me.  132; 
NicoUs  V.  McDonald,  101  Pa.  514;  Fiwi  Dusen  v.  Morrell,  3 
Keyes,  311;  e/t^d't?  v.  Flint,  4  Gray,  557;  Zan^  v.  Shears,  1  Wend. 
433;  Brown  v.  Lean,  3  Wend.  208;  TFi?^  v.  Stevenson,  Clarke, 
Ch.  166,  7  L.  ed.  82;  Lanahan  v.  xSfear*,  102  U.  S.  318,  26  L.  ed. 
180;  jDom?  v.  ChamberVm,  5  McLean,  281;  Baxter  v.  Lear,  24 
Tex.  17,  71  Am.  Dec.  89;  Hammonds  v.  Hopkins,  3  Yerg.  525; 
Caruthers  v.  Hunt,  18  Iowa,  576;  Freeman  v.  Baldwin,  13  Ala. 
246;  /Sim«  v.  Gaines,  64  Ala.  392;  Friedley  v.  Hamilton,  17  Serg. 

6  R.  70;  Manufacturers^  <&  M,  Bank  v.  Bank  of  Pennsylvania, 

7  Watts  ife  S.  335;  Guthrie  v.  JTaAZ^,  46  Pa.  331;  c/aji^<e«  v.  TT^Aw, 
7  Watts,  261;  Houser  v.  Lam/ont,  55  Pa.  311;  ^^r/*  v.  Gilm/yre,  6 
Watts,  405;  CbZi^j^K  v.  Tr(?(?rf^,  3  Watts,  188,  27  Am.  Dec.  345; 
Stoever  v.  Stoever,  9  Serg.  &  E.  434;  Peterson  v.  Clark,  15  Johns. 
205;  Henry  v.  Lavis,  7  Johns.  Ch.  40,  2  L.  ed.  213;  Bowery  Nat, 
Bank  v.  Luncan,  12  Hun,  405;  Hodges  v.  Tennessee  M.  <&  F.  Lis. 
Co.  8  N.  T.  416;  1  Powell,  Mortgages,  284;  Conway  v.  Alexander, 
11  U.  S.  7  Cranch,  241,  3  L.  ed.  329;  F«r/w>7i  v.  ^w^r,  2  Eden, 
110;  Oldham  v.  Halley,  2  J.  J.  Marsh.  114. 

§  165.  Gross  Inadequacy  of  Consideration. — A  pertinent  re- 
mark in  this  connection  is  to  the  efiect  that  parol  evidence  show- 
ing gross  inadequacy  of  consideration  is  always  admissible  as  tend- 
ing to  show  that  an  absolute  sale  was  not  within  the  contemplation 
of  the  parties.  Conway  v.  Alexander,  11  U.  S.  7  Cranch,  240,  3 
L.  ed.  329;  Wharf  v.  Howell,  5  Binn.  503;  Livingston  v.  Bell,  3 
Watts,  198;  Oldham  v.  Halley,  2  J.  J.  Marsh.  1J4;  Spurgeon  v. 
Cb«i^,  1  Eden,  58;  Wentworth  v.  Tz^JJ,  11  N.  T.  Leg.  Obs.  282; 
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Sevier  Y.  Greemoay^  19  Ves.  Jr.  413;  Powell,  Mortgages,  138, 
note  1;  Edrhigton  \.  Harper^  3  J.  J.  Mai-sh.  354;  Webh  y.  Pater- 
8on^  7  Humph.  435.  The  tendency  of  the  court  is  to  preserve 
rights  of  redemption.  2  Greenl.  Cruise,  title  15,  chap.  1,  §  38, 
note^  citing  Skinner  v.  Miller^  5  Litt.  84;  Secrest  v.  Turner^  2  J. 
J.  Marsh.  471;  Edrhigton  v.  Harper^  3  J.  J.  Marsh.  354;  OraT^ 
V.  Bounell^  2  N.  J.  Eq.  264.  See  also  Eaton  v.  Green,  22  Pick. 
530;  Holmes  v.  Grant,  8  Paige,  259,  261,  4  L.  ed.  421  (the  note 
in  later  editions);  1  Kent,  Com.  marg,  p.  144;  Fla^g  v.  Mann^  2 
Sumn.  540,  are  to  the  same  eflEect. 

The  early  distinction  imposed  upon  courts  of  law  by  which 
they  were  obliged  to  rule  against  the  principle  here  contended  for 
has  entirely  disappeared,  and  under  the  influence  and  stimulus  of 
the  reformed  procedure  by  which  courts  exercise  concurrent  juris- 
diction both  at  law  and  in  equity,  an  instniment  absolute  on  its 
face  as  a  conveyance  may  be  shown  to  be  a  mortgage.  Hodges 
V.  Tennessee  M.  &  F,  Ins.  Co,  8  K  Y.  416. 

It  was  early  recognized  by  the  Supreme  Court  of  Massachusetts 
as  an  equitable  doctrine  that  parol  evidence  is  admissible  for  such 
a  purpose.  Riehards  v.  Allen,  8  Pick.  406;  Taylor  v.  Luther^  2 
Sumn.  228.  See  also  Stran<f  v.  Stmcart,  4  Johns.  Ch.  167,  1  L. 
ed.  802;  Clarlc  v.  Henry,  2  Cow.  332;  Whittick  v.  Kane,  1  Paige, 
206,  2  L.  ed.  618;  Fm  Buren  v.  Olmsted,  5  Paige,  10,  3  L.  ed. 
606;  Mclntyre  v.  Humphreys,  Hoffm.  Ch.  34,  6  L.  ed.  1054. 

A  deed  absolute  on  its  face  given  to  secure  the  payment  of  a 
promissory  note  is  a  mortgage.  Raynor  v.  Drew,  72  Cal.  307. 
Compare  Warden  v.  Ensleii,  73  Cal.  291;  Hdm  v.  Boyd,  13  West. 
Eep.  879, 124  111.  370.  A  deed  absolute  on  its  face  may  be  shown 
to  be  defeasible  by  parol  upon  adequate  proof.  McMillan  v. 
Bissell,  63  Mich.  66. 

The  proof  to  establish  that  a  deed  absolute  on  its  face  is  to  be 
treated  as  a  mortgage  should  be  clear  and  satisfactory.  La/nger 
V.  Meservey^  80  Iowa,  158. 

A  deed  absolute  in  form  will  be  construed  to  be  in  eflEect  a 
mortgage  only  upon  clear  unequivocal  and  convincing  proof.  Ar- 
^morY,  Spalding,  15  Colo.  302. 

To  show  that  a  deed  purporting  to  be  absolute  is  merely  a 
security  for  a  debt,  evidence  must  be  clear,  explicit  and  unequivo- 
<jal.     Jones  v.  Pierce,  134  Pa.  533. 

§  166.  Review    of   Authority. — To  constitute  a  mortgage 
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for  the  payment  of  money  there  must  be  a  subsisting  debt 
therefor,  showing  the  relation  of  debtor  and  creditor,  and 
this  continuing  liability  may  be  express  or  implied;  hence  there 
need  be  no  bond,  note  or  any  other  independent  personal  security 
therefor.  Cited  in  Reed  v.  Reed^  75  Me.  272;  3  Pom.  Eq.  Jur. 
174.  Examined  in  Swethind  v.  SweUand^  3  Mich.  488.  See 
Smith  V.  Peoples  Bank^  24  Me.  185;  Mitchell  v.  Burnham^  44 
Me.  286;  Henry  v.  Davis,  7  Johns.  Ch.  40,  2  L.  ed.  213;  Brook- 
ings V.  White^  49  Me.  483;  Varney  v.  Ilawes^  68  Me.  442.  If  the 
deed  and  bond  were  contained  in  a  single  paper,  there  can  be  no 
doubt  it  would  be  a  mortgage,  diflFering  but  little  in  form  from  the 
usual  mortgage  deed.  The  fact  that  they  are  on  separate  papers 
does  not  in  equity  change  the  nature  of  the  transaction;  they  are 
to  be  read  together,  and  the  bond  must  be  regarded  as  a  defeas- 
-ance  to  the  deed.  Cited  in  Hill  v.  Edioards,  11  Minn.  28.  See 
Ilolbrook  V.  Finney^  4  Mass.  466;  Kerr  v.  Gilmore^  6  Watts,  406; 
Kelly  V.  Thompson^  7  Watts,  403;  Frxedley  v.  Hamilton^  17  Serg. 
&  R.  70;  Harbison  v.  Lemony  3  Blackf.  56.  The  evidence  must 
make  it  appear  from  the  instrument  or  otherwise  that  the  trans- 
action was  originally  intended  as  security  for  money,  that  it  was 
in  fact  a  mere  loan  of  monev.  Cited  in  Saxton  v.  Hitchcock.  47 
Barb.  225.  See  Brown  v.  Dewey^  2  Barb.  28;  Robinson  v.  Crop- 
sey,  6  Paige,  480,  3  L.  ed.  1069;  Broicn  v.  Dean,  3  Wend.  208. 
A  deed  absolute  on  its  face  may  in  equity  be  shown  by  parol  or 
other  extrinsic  evidence  to  have  been  intended  as  a  mortgage;  and 
fraud  or  mistake  in  the  preparation,  or  as  to  the  form  of  the 
instrument  is  not  an  essential  element  in  an  action  for  relief  and 
to  give  eflEect  to  the  intention  of  the  parties.  Cited  in  Horn  v. 
Keteltas,  46  N.  Y.  610,  42  How.  Pr.  152.  If  the  remedies  of 
grantor  and  grantee  are  reciprocal, — the  former  bound  to  pay  the 
money,  the  latter  to  reconvey  the  premises, — the  deed  will  be 
construed  a  mortgage.  Cited  in  Swetiand  v.  Shetland,  3  Mich. 
488. 

Sale  made  with  agreement  to  repurchase.  Where  land  is  con- 
veyed by  an  absolute  deed,  and  an  instrument  is  given  back  as  a 
part  of  the  same  transaction,  not  containing  the  condition  ordina- 
rily inserted  in  mortgages,  but  an  agreement  to  reconvey  if  the 
.grantor  shall  pay  a  certain  sum  at  or  before  a  specified  time,  the 
two  instruments  taken  together  may  be  a  mere  sale  with  a  con- 
tract of  repurchase,  or  they  may  constitute  a  mortgage.  If  the 
transaction  is  merely  a  sale  and  contract  of  repurchase  the  agree- 
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ment  must  be  fulfilled  according  to  its  tenns;  and  if  vendor  fails^' 
there  is  no  equity  of  redemption.  See  Haynie  v.  Hohertson,  5S 
Ala.  37;  Pearson  v.  Seay^  38  Ala.  643;  McKinstry  v.  Cordy^  12 
Ala.  678;  Johnwn  v.  Clarh^  5  Ark.  340;  Fa/rmer  v.  Groae^  42  Cal. 
169;  Page  v.  VUJiac,  42  Cal.  76;  Henley  v.  Rotaling,  41  Cal.  22;. 
Conway  v.  Alexander ^  11  XJ.  S.  7  Cranch,  218,  3  L.  ed.  321; 
Price  V.  Karnes^  69  111.  276;  Ra/nford  v.  Blessing^  80  111.  188;. 
Carr  V.  Bisin^,  62  111.  14;  Pi^fe  v.  CaUe,  44  111.  103;  WiUon  v. 
Carpenter^  62  Ind.  496;  McNamnara  v.  CvJ/oer^  22  Kan.  661;. 
French  v.  Sturdivant^  8  Me.  246;  Pi<?A  v.  Doams^  36  Vt.  126;. 
Macaulay  v.  Porter^  71  N.  Y.  173;  Morrison  v.  Brandy  6  Daly, 
40;  Brown  v.  Dewey ^  2  Barb.  28;  Merritt  v.  Brown^  19  N.  J.  Eq.. 
286;  Haines  v.  Thomson^  70  Pa.  434;  Ransone  v.  Frayser^  10 
Leigh,  692;  J/<955  v.  Green^  10  Leigh,  251;  jff^ZZy  v.  Bryan^  6  Ired^ 
Eq.  283;  3PLa^irin  v.  IFrt^A^,  2  Ired.  Eq.  94;  Turner  v.  .ff^r, 
44  Mo.  429;  ^o^tw^*  v.  i^/-^A,  9  Mo.  200;  Cl>/7i^K  v.  J?aZZ,  2^ 
Mich.  377;  aSZi^^s  v.  Desefiberg,  28  Ohio  St.  371;  ZaTi^  v.  Bicker^ 
son,  10  Yerg.  373;  /9w/^A  v.  6>o%,  47  Wis.  160;  BarreU  v.  >Sa- 
ft/w^,  1  Vern.  268;  Davis  v.  Thomas,  1  Russ.  &  M.  606;  TTiWiaTw^ 
V.  Owen^  6  Myl.  &  C.  303;  Perry  v.  Meddowcroft,  4  Beav. 
.197;  Alderson  v.  TF/wV^,  2  DeG.  ife  J.  97.  Cited  in  3  Pom.  Eq. 
Jur.  171. 

§  167.  Deed  Constraed  to  be  a  Mortgage  when  Design  w&s- 
Merely  to  Secure  Loan. — An  absolute  deed  wiU  be  valid  and 
e£Feetual  as  a  mortgage,  if  it  clearly  appear  that  it  was  designed  a& 
a  security  for  money;  and  this  may  be  shown  to  be  the  intention 
and  effect  of  the  deed  by  a  contemporaneous  or  subsequent  writings 
or  by  an  agreement  resting  in  parol.  LitUewort  v.  Davis,  50 
Miss.  403;  Weide  v.  GeJd,  23  Minn.  449;  O'NeiU  v.  CapeU,  62 
Mo.  202;  Judge  v.  Reese,  24  N.  J.  Eq.  387;  MeeJtam,  v.  Forrester, 
62  X.  Y.  277;  Church  v.  Cole,  36  Ind.  34;  SteinrucKs  App.  70 
J*a.  289;  French  v.  Burns,  36  Conn.  359.  But  only  on  purely 
equitable  grounds  will  such  a  deed  be  declared  to  be  a  mortgage,. 
{Hassarn  v.  BarreU,  116  Mass.  256);  and  clear  proof  is  required 
before  a  court  of  equity  will  treat  it  as  such.'  Price  v. 
Karnes,  59  111.  276;  Henley  v.  Hotalin^,  41  Cal.  22;  Kent  v.  Las- 
ley.  24  AVis.  654;  Phillips  v.  CrofU  42  Ala.  477.  Whether  such 
deed  is  a  mortgage  is  a  mixed  question  of  law  and  fact.  Brown 
V.  Clifford,  7  Lans.  46;  Baisch  v.  Oakley,  68  Pa.  92.  And  the- 
burden  of  proof  to  show  that  it  is  a  mortgage  is  upon  the  grantor- 
Haines  v.  Thomson,  70  Pa.  434. 
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The  fact  once  established  by  the  terms  of  the  conveyance,  or  by 
-other  evidence  that  the  grant  was  intended  as  a  mortgage,  the 
rights  of  the  parties  are  measured  by  the  rules  of  law  applicable 
to  mortgagors  and  mortgagees;  and  the  conveyance  remains  but  a 
mortgage  until  the  equity  of  redemption  is  foreclosed,  and  the 
mortgagee  cannot  have  ejectment  against  the  mortgagor  or  those 
<;Iaiming  under  him  until  after  foreclosure.  Murray  v.  Walker^ 
31  N.  T.  399;  DeCanvp  v.  Crane,  19  N.  J.  Eq.  166;  HoUiday  v. 
Arthur,  25  Iowa,  19.  It  is  not  material  that  the  conveyance 
•should  be  made  by  the  debtor,  or  by  him  to  whom  the  equity  of 
redemption  will  exist.  It  is  sufficient  if  the  debtor  and  he  who 
-claims  to  occupy  the  position  of  mortgagor  with  the  right  of 
redemption  has  an  interest  legal  or  equitable  in  the  premises,  and 
the  grantee  of  the  legal  title  has,  and  acquired  such  title  by  the 
a<5t  and  assent  of  the  debtor,  and  as  a  security  for  his  debt.  Carr 
V.  Carr,  52  K  Y.  251,  4  Lans.  314.  See  Fa/rmer  v.  Grose,  42 
€al.  169;  Moore  v.  Wade,  8  Kan.  380;  Crane  v.  DeCamp,  21  N. 
J.  Eq.  414;  Klvnck  v.  Price,  4  W.  Ya.  4;  Eohinso^i  v.  WiUoughhy, 
%h  N.  C.  520. 

§  168.  Admissible  to  Show  Real  Party  in  Interest.— The 

principle  is  well  settled  that  if  an  agent  possesses  due  authority  to 
make  a  written  cctotract,  not  under  seal,  and  he  makes  it  in  his 
•own  name,  whether  he  describes  himself  as  agent  or  not,  or 
whether  his  principal  be  known  or  unknown,  his  principal  may 
be  made  liable  and  wiU  be  entitled  to  sue  thereon  in  all  cases, 
and  the  instrument  may  be  resorted  to  for  the  purpose  of  ascer- 
taining the  terms  of  the  agreement.  NicoU  v.  Burke,  78  N.  Y. 
-580.  See  HUl  v.  MiOer,  76  N.  T.  32;  Merchants  Bank  v. 
Griswold,  72  N.  T.  472.  This  doctrine  applies  as  well  to  con- 
tracts which  are  required  to  be  in  writing  as  to  those  where  a 
writing  is  not  essential  to  their  validity;  and  parol  evidence  may 
be  introduced  to  charge  the  principal,  where  it  would  be  inad- 
missible to  discharge  the  agent.  Ford  v.  Williams,  62  U.  S.  21 
How.  287,  16  L.  ed.  36;  Coleman  v.  Flrmra  First  NaL  Bank, 
53  N.  T.  388,  393;  Briggs  v.  Partridge,  64  N.  Y.  357,  362; 
Higgins  v.  Senior,  8  Mees.  <fe  W.  384;  Trueman  v.  Loder,  11 
Ad.  &  L.  594;  Dykers  v.  Townsend,  24  N.  Y.  57,  61;  Hunting- 
tan  V.  £nox,  7  Cush.  371;  Calder  v.  BobeU,  L.  R.  6  C.  P.  486. 
A  different  rule  prevails  as  to  sealed  instruments.  But  there  are 
cases  which  hold  that  when  a  sealed  instrument  has  been  executed 
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by  an  agent  in  his  own  name  for  an  undisclosed  principal,  the 
contract  in  law  is  the  contract  of  the  agent  and  not  that  of  the 
principal.  But  if  the  principal's  interest  in  the  contract  appears 
upon  its  face,  and  he  has  received  the  benefit  of  performance  by 
the  other  party,  and  has  ratified  and  confirmed  it  by  acts  inpaisy 
and  the  contract  is  one  which  would  have  been  valid  without  a. 
seal,  the  principal  may  be  made  liable  in  assumpsit  upon  the 
promise  contained  in  the  agreement,  which  may  be  resorted  to  to- 
ascertain  the  terms  of  the  agreement.  Randall  v.  Yan  Veckten^ 
19  Johns.  60;  Duhais  v.  Delaware  (&  H.  Canal  Co.  6  Wend.  285; 
La/wrence  v.  Taylor^  5  Hill,  107.  See  Ilensler  v.  Sefrin^  19* 
Hun,  564. 

The  Federal  courts  are  equally  pronounced  in  support  of  the 
same  doctrine;  where  a  party  has  entered  into  a  written  contract, 
it  may  be  shown,  to  charge  another  as  principal,  that  the  former 
did  it  as  agent,  although  the  agency  was  concealed  and  the  prin- 
cipal not  disclosed.  Jones  v.  New  York  Guaranty  <&  I.  Co.  101 
U.  S.  622,  ^5  L.  ed.  1030.  But  the  agent  who  binds  himself  will 
not  be  allowed  to  contradict  the  writing  by  proving  that  he  wa* 
contracting  only  as  agent.  Nash  v.  Towne^  72  U.  S.  5  Wall. 
689,  18  L.  ed.  527.  Where  a  deed  designates  the  grantee  as 
"  trustee  "  without  setting  out  for  whom  and  for  what  purpose  he 
is  trustee.  Union  Pae,  JR.  Co.  v.  Durante  95  XJ.  S.  576,  24  L. 
ed.  391.  This  principle  receives  further  elaboration  in  the  subdi- 
vision following. 

§  169.  In  its  Relations  to  Negotiable  Paper. 

a.  Recent  Authorities  Examined. — It  is  a  general  and  prob- 
ably an  invariable  rule  of  commercial  paper,  that  no  one  can  be 
held  liable  on  a  bill  of  exchange  or  promissory  note,  whose  name 
does  not  appear  in  some  way  upon  the  paper;  and  in  the  applica- 
tion of  this  rule  to  the  instruments  executed  by  an  agent,  it  is 
generally  held  that  the  real  principal  cannot  be  charged  in  suits 
upon  negotiable  instruments  unless  his  name  is  disclosed  in  some 
part  of  the  instruments.  Stackpole  v.  Arnold^  11  Mass.  27;. 
Slaivson  v.  Loring^  5  Allen,  340;  Williams  v.  Bobbins^  16  Gray, 
77;  Arnold  v.  8prague^  34  Vt.  409;  Pease  v.  Pea^e,  35  Conn. 
131;  Pentz  v.  Stiinton,  10  Wend.  271;  Hyd^  v.  Paige^  9  Barb. 
150;  Kenyon  v.  WlllMms,  19  Ind.  45;  Tliurstan  v.  Maxvro^  1  G. 
Greene,  231;  neai(m  v.  Myers,  4  Colo.  62;  De^Yitt  v.  WdUon,  ^ 
N.  Y.  571.    In  1  Daniel  on  Negotiable  Instruments,  §  717,  the: 
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author  says:  "But  when  it  appears  from  an  inspection  of  the 
paper  that  the  party  is  an  indorser,  there  seems  to  be  no  just 
ground  for  the  distinction  taken  between  the  implied  contracts 
arising  from  his  mere  name  thereon  written,  and  contracts  written 
out  in  extenso.  The  indorsement  seldom  consists  of  anything 
more  than  the  indorser's  signature;  but  if  the  agreement  import- 
ed by  that  signature  were  written  over  it  in  full  the  under- 
taking of  the  indorser  would  not  be  more  clearly  defined  than  it 
is  by  the  signature  itself.  Its  presence  and  position  upon  the 
instrument  are  as  plain  a  manifestation  of  the  intention  of  the 
party  as  if  it  were  set  forth  in  express  words,  and  parol  evidence 
should  not  be  admitted  to  vary  or  contradict  it." 

The  case  of  Dale  v.  Gear^  38  Conn.  15,  is  a  very  strong  case,  in 
point,  in  which  the  court  in  reply  to  the  claim  that  as  between 
the  indorser  and  indorsee  parol  testimony  was  inadmissible,  uses 
this  language:  "  But  the  answer  must  be  that  the  contract  of 
indorsement  is  implied  by  law  as  clearly  and  perfectly  from  the 
blank  indorsement  of  a  negotiable  note,  irrespective  of  any  con- 
tingency of  negotiation,  as  if  written  out  in  full  when  indorsed." 
In  that  case  as  well  as  in  Daniel's  treatise,  some  three  or  four 
limitations  or  exceptions  are  noticed,  as  where  the  indorsement 
was  without  consideration— or  upon  trust  for  some  special  pur- 
pose, as  for  collection  merely — or  where  there  was  an  equity 
arising  from  an  antecedent  transaction,  including  an  agreement 
that  the  note  should  be  taken  in  sole  reliance  on  the  responsibility 
of  the  maker,  and  that  it  was  indorsed  in  order  to  transfer  the 
title  in  pursuance  of  such  agreement,  and  where  the  attempt  to 
enforce  it  would  be  fraud.  DoolitUe  v.  Ferry^  20  Kan.  230. 
Parol  evidence  is  inadmissible  to  change  a  simple  indorsement  of 
a  promissory  note  into  an  indorsement  without  recourse.  Ibid, 
Pearson  v.  Stoddard^  9  Gray,  199;  Rivers  v.  Thonuis^  1  Lea,  649;. 
Clapp  V.  Rice,  13  Gray,  403;  Cody  v.  Shepard,  12  Wis.  639; 
Baker  v.  Seott^  5  Rich.  L.  305;  Feyenbush  v.  Lang^  28  Pa.  193; 
Boynton  v.  Pierce,  79  111.  145;  SiU  v.  Leslie,  16  Ind.  236;  Keat- 
ing V.  VansicJd^,  74  Ind.  529;  Sturtevant  v.  RandaU,  53  Me.  149; 
Jennings  v,  Thomas,  13  Smedes  &  M.  617. 

It  is  also  competent  to  show  by  parol  evidence  the  character  of 
the  indorsement,  whether  it  was  made  after  maturity;  {McCelvey 
V.  NMe,  12  Rich.  L.  167,  or  before  the  indorsement  without 
recourse  to  the  payee  ( Watkins  v.  Kirkpatrick,  26  N.  J.  L.  84)^ 
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or  whether  the  instrument  was  negotiable  or  not  ( Welle  v.  Jaeh- 
son,  6  Blackf .  40). 

The  admissibility  of  parol  evidence  may  be  justified  on  the 
ground  that  the  position  of  the  signature  on  the  back  is  ambigu- 
ous in  itself,  and  the  contract  not  being  fully  expressed  in  the 
mere  signature  may  be  explained  and  proved  by  parol  evidence, 
when  the  payee  or  indorsee  writes  his  name  across  the  back  of 
the  paper,  there  is  no  ambiguity  concerning  the  character  and 
meaning  of  the  signature,  to  be  explained  away.  But  if  any  one 
alone  writes  his  name  thereon,  he  only  becomes  a  party  to  the 
instrument  by  his  signature,  and  the  position  of  the  signature 
does  not  clearly  indicate  the  character  in  which  he  signed,  it  can 
therefore  be  shown  by  parol  evidence.  Daniel,  Neg.  Inst.  §  711. 
But  see  ^ssex  Co,  v.  Edmxinds^  12  Gray,  273;  Kellogg  v.  Dv/nn^ 
2  Met.  (Ky.)  215;  Heath  v.  Van  Cott,  9  Wis.  516;  Peckkam  v. 
Gihnan,  7  Minn.  446. 

For  the  reason  that  parol  evidence  is  admissible  only  to  explain 
away  the  ambiguities  of  a  written  instrument,  as  soon  as  the 
ambiguity  is  disposed  of  or  dissipated,  parol  evidence  ceases  to  be 
admissible  to  control  the  terms  and  character  of  the  contract;  thus 
it  has  been  held  that  proof  of  the  fact  that  the  indorsement  was 
made  before  the  delivery  of  the  paper  to  the  payee,  fixes  the  lia- 
bility of  the  irregular  indorser  as  that  of  joint  maker,  and  parol 
evidence  is  inadmissible  to  show  a  different  intention.  Way  v. 
Butierworth^  108  Mass.  512.  Other  cases  hold  that  the  indorse- 
ment before  the  payee  only  excludes  the  liability  of  an  indorsee 
and  it  may  be  shown  by  parol  evidence  whether  the  party  so 
signing  intended  to  be  bound  as  a  joint  promisor  or  as  a  guarantor. 
Greenough  v.  Smead,  3  Ohio  St.  415;  Quvn  v.  Sterne,  26  Ga.  223; 
BrinJdey  v.  Boyd,  9  Heisk.  149;  but  see  contra,  Price  v. 
Lavender,  38  Ala.  390;  Kamm  v.  HoUand,  2  Or.  59;  Vore  v. 
Hurst,  13  Ind.  554;  SiU  v.  Leslie,  16  Ind.  236;  Roberts  v.  Mas- 
ters, 40  Ind.  462.  Finally,  if  the  party  in  writing  his  name  on  the 
back  of  a  commercial  instrument  expressly  designates  the  char- 
acter of  his  signature  such  as  indorser,  guarantor  and  the  like 
parol  evidence  is  inadmissible  for  any  purpose,  since  the  express 
description  removes  the  ambiguity  and  leaves  nothing  to  explain. 
Tinker  v.  McCauley,  3  Mich.  188;  Whitehouse  v,  Ha/nson,  42  K. 
H.  9;  Callaway  v.  Ha/rrold,  61  Ga.  111. 

The  rule  discussed  in  the  foregoing  paragraph  was  not  estab- 
lished without  a  struggle,  and  has  not  at  all  times,  and  in  all 
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states  prevailed  without  exception,  and  perhaps  is  not  even  now 
universally  accepted.  Many  early  cases  in  New  York  were 
decided  under  the  influence  of  the  former  practice  and  the  ancient 
notions;  and  although  the  Court  of  Appeals  has  completely  repu- 
diated the  doctrine  of  those  adjudications,  yet  the  principles 
Announced  by  it  have  not  always  followed  by  the  inferior  tribunals 
of  the  same  State. 

Whatever  difficulty  the  courts  have  in  determining  what  is  the 
proper  presumption  in  respect  to  irregular  indorsement,  they  are 
practically  unanimous  in  holding  that,  s&  between  the  immediate 
parties,  it  is  competent  to  show  by  parol  evidence  in  what  char- 
acter the  irregular  indorser  intended  that  he  should  be  b.ound,  and 
proof  of  this  intention  would  countervail  the  prima  facie  presump- 
tion set  up  by  the  court.  Good  v.  Martin,  95  U.  S.  95,  24  L.  ed. 
343;  Eey  v.  Simpson,  63  TJ.  S.  22  How.  341,16  L.ed.260;  Cfuid' 
<to€h  V.  Vanness^  35  N.  J.  L.  517;  liiley  v.  Gerrish,  9  Cush.  104; 
Johnaon  v.  Ravisey,  43  N.  J.  L.  279;  Sylvester  v.  Downer^  20  Vt. 
;355;  Quin  v.  Sterne,  26  Ga.  224;  Ives  v.  Bodey,  35  Md.  262; 
Owings  v.  Baker,  54  Md.  82;  Cahn  v.  Dutton,  60  Mo.  297;  Nurre 
V.  Chittenden,  56  Ind.  465;  Baker  v.  Scott,  5  Rich.  L.  305;  Faulk- 
ner V.  Faulkner,  73  Mo.  327;  Cornpay^ree  v.  Brockway,  11 
Humph.  358;  Perkins  v.  Catlin,  11  Conn.  213;  Pi^se  v.  Irvine, 
1  Minn.  369;  Jennings  v.  Thomas,  13  Smedes  &  M.  617;  Strong 
v.  Hiker,  16  Yi,  554;  Iser  v.  Cohen,  1  Baxt.  421. 

Abundant  authority  can  be  shown  that  an  indorser  intending  to 
l)e  bound  as  a  guarantor  only,  can  show  that  relation  or  character  to 
the  paper  by  parol.  Worden  v.  Salter,  90  111.  60;  Seymore  v.  Far- 
rell,  51  Mo.  95;  Broianing  v.  Merritt,  61  Ind.  425;  EUbert  v. 
Finkbeiner,  68  Pa.  243.  So  too  he  must  show  the  relation  was 
intended  to  be  that  of  a  maker,  {Lincon  v.  Himey,  51  111.  436),  or 
A  surety  or  joint  maker  {Bey  v.  Simpson,  63  U.  S.  22  How.  34^ 
16  L.  ed.  260;  Walz  v.  Alhack,  37  Md.  404;  Keating  v.  Va/ii- 
sickle,  74  Ind.  529;  Baker  v.  Robi?ison,  63  N.  C.  191),  also  as  an 
indorsee,  first  or  second.  Mammon  v.  Ilartman,  51  Mo.  169;  Kuntz 
V.  Tempd,  48  Mo.  71;  Eberhart  v.  Page.  89  111.  550;  Cady  v. 
Shephard,  12  Wis.  639;  Seymour  v.  Micey,  lo  Ohio  St.  515;  AW- 
logg  V.  Dunn,  2  Met.  (Ky.)  215. 

Parol  evidence  is  held  to  be  admissible,  even  where  the  indorse- 
ment was  written  below  the  signature  of  the  payee  {Brown  v. 
Butter,  99  Mass.  179) ;  and  whenever  parol  evidence  is  admis- 
18 
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sible,  it  is  competent  to  show  by  it  that  the  party  signed  before- 
the  delivery  of  the  paper  to  the  payee,  and  that  he  intended  to- 
guarantee  its  payment  to  the  payee, 

b.  Modifications  of  the  General  Rule  as  to  Negotiable 
Paper. — AVliile  it  is  the  general  rule  that  parol  evidence  is  inad- 
missible to  explain  away  or  vary  a  commercial  instrument,  there 
are  a  few  exceptions  to  the  rule.  The  exceptions  are,  principally, 
of  three  classes.  First,  it  is  always  competent  to  show  by  parol 
evidence  that  the  instrument  was  made  for  the  accommodation  of 
the  indorsee.  Brenemcm  v.  FumisSy  90  Pa.  186;  Hamburger  v. 
MiUer,  48  Md.  325;  Morria  v.  FoAirot,  21  Ohio  St.  155;  CoU  v. 
Smithy  29  La.  Ann.  551;  Da/da  v.  Morgcm^  64  N.  C.  570;  Lovejoy 
V.  Citizens  Bank^  23  Kan.  331;  Kirkham  v.  Boston^  67  HL  599; 
McCoon  V.  Biggs^  2  Hill,  121;  Bermiston  v.  Bacon,  10  Johns^ 
198. 

Subsequent  failure  of  consideration  may  be  shovm  by  parol  evi- 
dence, as  well  as  by  an  original  want  of  consideration.  Smith  v. 
Carter^  25  Wis.  283.  So  can  partial  failure  or  want  of  considera- 
tion be  proved  by  parol  evidence.  Cook  v.  Cookrilj  1  Stew.  (Ala.)- 
475.  It  can  also  be  shown  that  the  consideration  was  certain  pay- 
ments to  be  made  by  the  indorsee  the  liability  on  the  indorsement 
being  conditioned  upon  making  these  payments.  Scam/man  v. 
Adams^  11  111.  575;  Wood  v.  Matthews,  73  Mo.  477. 

It  may  be  shown  that  the  indorsement  was  made  in  trust  to  tho 
indorsee  for  the  purpose  of  carrying  out  some  purpose  of  the 
indorser,  as  his  agent,  or  as  a  trustee.  Thus,  for  example,  it  can 
be  shown  that  the  indorsement  was  made  for  collection  only. 
Martin  v.  Cole,  3  Colo.  114;  Lewis  v.  Durdap,  72  Mo.  178;  Hamr 
burger  v.  Miller,  supra;  Smith  v.  Childress,  27  Ark.  B2S;I)ov^ier' 
V.  Cheseirmigh,  36  Conn.  39. 

The  indorsement  may  be  shown  to  be  an  escrow  on  an  express 
condition  not  yet  performed  {Chaddock  v.  Vanness,  35  N.  J,  L. 
520);  or  to  enable  a  transfer  for  any  others  pecial  purpose.  Bat- 
terson  v.  Todd,  18  Pa.  426;  Patten  v.  Pearson,  57  Me.  428;  Lynch 
V.  Goldsmith,  64  Ga.  42;  Eardy  v.  WhiU,  60  Ga.  454. 

Parol  evidence  is  not  admissible  to  show  this  fact  in  a  suit  by  a 
bona  fide  holder  {Lewis  v.  Dwrdap,  72  Mo.  174;  Stapler  v. 
Burns,  43  Ga.  382;  Meador  v.  Dollar  Sa/v.  Bank,  56  Ga.  605); 
but  it  is  not  possible,  on  the  otlier  hand,  to  show  by  parol  evi- 
dence thut  aL.  indorsement,  expressed  to  be  "  for  collection,"  wa& 
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intended  to  pass  title.  White  v.  Miners  Nat  Bank^  102  U.  S* 
658,  26  L.  ed.  250;  Leary  v.  Blanch<ird.  48  Me.  269;  Fvrst  Nat 
Bank  of  Canton  v.  McCann^  4  111.  App.  250;  Armov/r  Bros. 
Bkg,  Co.  V.  Riley  Co.  Bank,  30  Kan.  163;  Eock  Co.  Nat  Bank 
of  JanesviUe  v.  RoUister,  21  Minn.  385;  Third  Na;t.  Bank  of 
Syracuse  v.  Clark^  23  Minn.  263. 

§  170.  Parol  Evidence  in  Relation  to  Ambiguities. — ^Parol 
evidence  is  also  admissible  as  an  aid  in  the  construction  of  a  writ- 
ten instrument  where  some  ambiguity  is  disclosed  on  the  face  of 
the  in8trum.ent  and  those  which  arise  in  the  application  of  an 
instrument  of  clear  and  definite  meaning  to  doubtful  subject  mat- 
ter. An  ambiguity  apparent  on  reading  an  instrument  is  termed 
amhiguitas  paiens  or  a  patent  ambiguity;  that  which  arises  merely 
upon  its  application,  ambiguitas  latens  or  a  latent  ambiguity^ 
The  general  rule  is  that  the  latter  species  of  ambiguity  may  be 
removed  by  means  of  parol  evidence  {Cole  v.  Wendel^  8  Johns. 
115;  Jackson  v.  Britton,  4  Wend.  507;  Galen  v.  Brown,  22  N.  Y. 
37);  while  on  the  other  hand  such  evidence  is  not  admissible  to 
explain  an  ambiguity  apparent  on  the  face  of  an  instrument. 
Blosshurg  <&  C  B.  Co.  v.  Tioga  R.  Co.  1  Keyes,  486;  Panton  v. 
Teft,  22  111.  366;  McNair  v.  Toler,  5  Minn.  435.  In  defining 
these  respective  terms,  Bouvier  adopts  the  following  language: 
"  Latent  ambiguity  is  that  which  arises  from  some  collateral  cir- 
cumstance or  extrinsic  matter  in  cases  where  the  instrument  itself 
is  sufficiently  certain  and  intelligible,  while  patent  ambiguity  is 
that  which  appears  on  the  face  of  the  instrument;  that  which 
occurs  when  the  expression  of  an  instrument  is  so  defective  that  a 
court  of  law  which  is  obliged  to  put  a  construction  upon  it,  plac- 
ing itself  in  the  situation  of  the  parties,  cannot  ascertain  therefrom 
the  parties'  intentions."     See  Greenl.  Ev.  §§  292,  300. 

a.  Patent  Ambiguity  Defined. — ^A  patent  ambiguity  is  one 
which  arises  from  the  writer's  own  incapacity,  either  of  perception 
or  explanation,  and  exhibits  itself  upon  the  face  of  the  writing. 
His  meaning  in  a  particular  relation  he  failed  to  exhibit,  and  the 
writing  shows  the  failure.     See  Wharton,  Ev.  §  956. 

Patent  ambiguities  cannot  be  explained  by  parol.  See  Fish  v. 
Hulibard,  21  Wend.  651;  McNair  v.  ToUr,  5  Minn.  435;  Camp- 
hell  V.  Johnson,  44  Mo.  247. 

So  parol  evidence  of  boundaries  and  locations  may  be  received 
to  explain  ambiguouis  terms.     iJtery  v.  Cray,  77  U.  S.  10  Wall. 
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263, 19  L.  ed.  887;  Dunham  v.  Oan/nett^  124  Mass.  151;  Roar  v. 
OouLdrng^  116  Mass.  132;  Byhee  v.  Hagemcm^  66  lU.  519;  Beal  v. 
JSlcdr^  33  Iowa,  318;  Maguvre  v.  Baker^  57  Ga.  109;  KirribaU  v. 
Brawner,  47  Mo.  398;  O'FarreU  v.  Harney,  51  Cal.  125. 

* 

b.  Latent  Ambiguity  Defined. — A  latent  ambiguity  created 
by  parol  proof  is  open  to  explanation,  and  this  in  no  sense  infringes 
upon  the  rule  that  a  written  contract  cannot  be  altered  by  parol, 
but  that  such  writing  is  to  be  deemed  to  express  the  intent  of  the 
parties;  where  such  an  ambiguity  is  created  by  the  parol  evidence 
in  the  case  it  may  be  explained  by  any  evidence,  written  or 
unwritten,  within  reach  of  the  parties.  Galen  v.  Brmmi^  23  N. 
Y.  37. 

A  latent  ambiguity  is  made  out,  not  only  where  there  is  a  legal 
name  which  fits  several,  but  equally  where  there  is  a  description 
only  {Brewster  v.  McCaU,  15  Conn.  292;  Button  v.  American 
Tract  Soc.  23  Vt.  350);  or  a  name  used  in  common  parlance  {Ayres 
V.  Weed,  16  Conn.  300);  or  a  name  which  fits  one  claimant  only, 
coupled  with  a  description  which  fit«  the  other  only  {Drake  v. 
Drake,  8  H.  L.  Cas.  178);  or  a  designation  which  without  rejec- 
tion of  some  terms  is  false  in  application.  See  StnU  v.  Hoste,  6 
Madd.  192,  well  explained  in  1  Redf.  on  Wills,  627,  n.  Abbott, 
Trial  Ev.  140. 

§  171.  Parol  Evidence  in  Relation  to  Custom  and  Usage. 

a.  Evidence  of  Custom  and  Usage  to  Contravene  Rule  of 

Law. — Custom  and  usage  cannot  be  given  in  evidence  to  contra- 
vene a  rule  of  law  or  to  alter  or  contradict  the  express  or  implied 
terms  of  a  contract  free  from  ambiguity.  Hopper  v.  Sa^ae,  112  N. 
Y.  530;  Susquehanna  Fertilizer  Co.  v.  White,  ^^  Md.  444;  Broxon 
V.  Foster,  113  Mass.  136;  RandaU  v.  Smith,  63  Me.  103;  Raisin 
V.  Clark,  41  Md.  158;  Shaw  v.  Spencer,  100  Mass.  382;  Rogers  v. 
Woodruff,  23  Ohio  St.  632;  GrinneU  v.  Western  U.  Tdeg.  Co.  113 
Mass.  299;  Baker  v.  Drake,  66  N.  Y.  518;  Southwestern  F.  cfe  C. 
P.  Co.  V.  Stanard,  44  Mo.  71;  Bodfish  v.  Fox,  23  Me.  90;  Cortel- 
you  V.  Van  Brundt,  2  Johns.  357;  Gano  v.  Palo  Pi/nto  Co.  71 
Tex.  99. 

b.  Wlien  Admissible. — ^But  evidence  of  custom  and  usage  may 
be  admissible  to  explain  the  terms  of  a  written  instrument,  to 
make  certain  technical  expressions  used  in  a  contract,  or  to  ascer- 
tain the  intention  of  parties  entering  into  an  agreement  in  writing, 
especially  when  such  custom  or  usage  is  peculiar  to  some  particu- 
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lar  business.  Collender  v.  Din%mo7*e^  55  N.  Y.  200;  Walls  v. 
Bailey^  49  N.  Y.  464;  McMmters  v.  Pennsylvania  li.  Co.  69  Pa. 
374;  Morningstar  v.  Cunningham^  9  West.  Rep.  59,  110  Ind. 
328;  Mooney  v.  Howard  Ins.  Co,  138  Mass.  375;  Barlow  v.  Ztw/^/- 
ft^;'^,  28  Ala.  704;  Southwestern  F.  &  C  P.  Co.  v.  Stana/rd^  44 
Mo.  71;  Johnson  v.  Concord  R.  Corp.  46  N.  H.  213;  Cooper  v. 
Kaney  19  Wend.  386;  Avery  v.  Stewart^  2  Conn.  69. 

For  the  general  law  upon  the  subject,  see  Lawson,  Usages  and 
Customs,  chap.  4,  5,  with  the  cases  therein  discussed  and  cited. 

In  Frith  v.  Barker^  2  Johns.  327,  Kent,  Ch.  J.^  says:  "  Usage 
never  is,  nor  ought  to  be  received  to  contradict  a  settled  rule  of 
commercial  law." 

In  Barnard  v.  KeUogg,  77  U.  S.  10  Wall.  383,  19  L.  ed.  987, 
it  is  said:  ''  If,  on  a  given  state  of  facts,  the  rights  and  liabilities  of 
the  parties  to  a  contract  are  fixed  by  the  general  principles  of  the 
common  law,  they  cannot  be  changed  by  any  local  custom  of  the 
place  where  the  contract  was  made." 

Li  Woodruff  V.  Merchants  Banlc^  25  Wend.  673,  a  usage  in 
the  city  of  New  York  that  days  of  grace  were  not  allowed  on  a 
bill  of  exchange  was  held  illegal.  Nelson,  e/.,  saying,  "  if  sanc- 
tioned, its  eifect  would  be  to  overturn  the  whole  law  on  the  sub- 
ject of  bills  of  exchange  in  the  city  of  New  York,  and  it  could  not 
be  allowed  to  control  the  settled  and  acknowledged  law  of  the 
State  in  respect  to  this  description  of  paper." 

So  in  Barton  v.  McKelway^  22  N.  J.  L.  165,  in  a  contract  to 
deliver  certain  trees  from  a  nursery,  they  were  to  be  not  less  than 
one  foot  high.  The  dispute  was  as  to  the  measurement;  the  evi- 
dence was  held  competent  of  a  usage  in  that  trade  to  measure  only 
to  the  top  of  the  ripe,  hard  wood,  and  not  to  the  tip  of  the  tree. 
See  also  Wilcox  v.  Wood^  9  Wend.  346;  Grant  v.  Ma^dox^  15 
Mees.  &  W.  737. 

Evidence  of  custom  or  usage  is  admissible  to  explain  the  mean- 
ing and  intent  of  the  parties  to  a  contract  which  could  not  be  ex- 
]>lained  without  the  aid  of  this  extrinsic  evidence.  Wiggles- 
worth  V.  Dallison^  Smith's  Lead.  Ca«.  (7  Am.  ed.)  900;  Collyer 
V.  Collins,  17  Abb.  Pr.  467;  Spear  v.  Hart,  3  Robt.  420;  Barnard 
V.  Kellogg,  77  U.  S.  10  Wall.  383,  19  L.  ed.  987;  liohinson  v. 
United  States,  80  U.  S.  13  Wall.  363,  20  L.  ed.  653;  Walls  v. 
Bailey,  49  N..  Y.  464;  Corn  Exchange  Bank  v.  Nassau  Bank,  91 
N.  Y.  74. 
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c.  When  Resorted  to  as  a  Means  of  Determining  the  In- 
tent.— Custom  and  usage  is  resorted  to  only  to  ascertain  and  ex- 
plain the  meaning  and  intention  of  the  parties  to  a  contract  when 
the  same  could  not  be  ascertained  without  extrinsic  evidence,  but 
never  to  contravene  the  express  stipulations;  and  if  there  is  no 
uncertainty  as  to  the  terms  of  a  contract,  usage  cannot  be  proved 
to  contradict  or  qualify  its  provisions.  Baniard  v.  Kellogg^  77 
U.  S.  10  Wall.  383,  19*^  L.  ed.  987;  BradUy  v.  Wheeler,  44  N.  Y. 
495;  Wlieder  v.  Newbould,  16  N.  Y.  392;  Walls  v.  Bailey,  49 
N.  Y.  464.  In  matters  as  to  which  a  contract  is  silent,  custom 
and  usage  may  be  resorted  to  for  the  purpose  of  annexing  incidents 
to  it.  Hutton  V.  Warren^  1  Mees.  &  W.  466;  Wigglesworih  v. 
DaUison,  1  Dougl.  201.  But  the  incident  sought  to  be  imported 
into  the  contract  must  not  be  inconsistent  with  its  express  terms 
or  any  necessary  implication  from  those  terms  {Note  to  Wiggles- 
worthy.  DalMson,  Smith's  Lead.  Cas.  [6  Am.  ed.],  677,  and  cases 
cited).  Usage  is  sometimes  admissible  to  add  to  or  explain,  but 
never  to  vary  or  contradict,  either  expressly  or  by  implication,  the 
terms  of  a  written  instrument,  or  the  fair  and  legal  import  of  a 
contract  {Allen  v.  Dykers,  3  Hill,  593;  Hinton  v.  Locke,  5  Hill, 
437;  Ma^ee  v.  Atkinson,  2  Mees.  cfe  W.  442;  Adams  v.  Word- 
ley,  1  Mees.  &  W.  374,  and  other  cases  cited;  1  Smith's  Lead. 
Cas.,  page  680,  et  seq). 

d.  Rule  Admitting  Always  Taken  with  Qnaliflcations. — ^The 
rule  for  admitting  evidence  of  usage  must  be  taken  always  with 
this  qualification,  that  the  evidence  proposed  is  not  repugnant  to, 
or  inconsistent  with,  the  written  contract.  It  ought  never  be  al- 
lowed to  vary  or  contradict  the  written  instrument,  either  ex- 
pressly or  by  implication.  See  Best,  Ev.  Morgan's  notes,  §  228; 
2  Phill.  Ev.  10  ed.  417;  Cram^wdL  v.  The  Fanny  Fosdick,  16  La. 
Ann.  436;  Randall  v.  Smith,  63  Me.  105;  MiUs  v.  Barik  of 
United  Stories,  24  U.  S.  11  Wheat.  431,  6  L.  ed.  512;  Colenum  v. 
M^Murdo,  5  Kand.  (Va.)  51;  Winder  v.  Blake,  4  Jones,  L.  332; 
Bank  of  Washington  v.  Trijplett,  26  U.  S.  1  Pet.  25,  7  L.  ed.  37; 
Newbold  v.  Wright,  4  Rawle,  195;  Bryant  v.  Commonwealth  Ins, 
Co.  6  Pick.  131;  Stoever  v.  Whitman,  6  Binn.  416. 

e.  Usage  Must  be  Uniform. — ^To  permit  usage  to  govern  and 
modify  the  law  in  relation  to  dealings  of  parties  it  must  be  uni- 
form, certain  and  sufficiently  notorious  to  warrant  the  legal  pre- 
sumption that  the  parties  contracted  with  reference  to  it.     Ciii- 
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sens  BanTc  v.  Oraffl/in^  31  Md.  607,  1  Am.  Hep.  66;  Rapp  y. 
Palmer^  3  Watts,  178;  Ba/rksdcde  v.  Brown^  1  Nott  &  McC.  519; 
Harper  v.  Pounds  10  Ind.  32;  Smith  v.  Gills,  4A  N.  H.  335; 
Shackelford  v.  New  Orlecms,  J.  cfe  O.  iT.  R.  Co.  37  Miss.  202.  Evi- 
dence of  particular  usage  to  add  to,  or  in  any  manner  affect  the 
<;onstruction  of  a  written  contract  is  admitted  only  on  the  princi- 
ple that  the  parties  who  made  the  contract  were  both  cognizant 
of  the  usage,  and  are  presumed  to  have  made  the  contract  in  re- 
ference to  it.  See  Kirchner  v.  VenvSy  12  Moore's  P.  C.  361; 
Meyer  v.  Dresser,  16  C.  B.  N.  S.  646;  Appleitio/ii  v.  Fisher,  34 
Md.  540;  Southwestern  F.  cfe  C.  Go.  v.  Stanard,  44  Mo.  71. 

A  usage  may  be  proved,  though  not  ancient  or  general.  Town- 
send  V,  Whitby,  5  Harr.  (Del.)  55.  But  in  Bissell  v.  Ryan,  23 
IlL  571,  it  was  said  that  the  true  test  of  a  commercial  usage  is  its 
having  existed  a  suflScient  length  of  time  to  have  become  gener- 
ally known,  and  to  warrant  a  presumption  that  contracts  were 
made  in  reference  to  it.  Also  JOeggat  v.  Sands  Brew.  Go.  60  111. 
158;  Biblerv.  McGa/rtn&y,  31  Ala.  507;  Winsor  v.  DHZaway,  4 
Met.  221. 

f.  Custom  or  Usage  Must  be  Shown  Reasonable. — ^It  has 

been  held  that  a  custom  or  usage  is  not  reasonable,  if  an  honest 
or  right-minded  man  would  deem  it  unfair  or  unrighteous.  Pax- 
ion  V.  Gov/rtnay,  2  Fost.  &  F.  131;  Sov^h/westem  F.  <&  G.  Go.  v. 
Stwnard,  44  Mo.  71.  Where  evidence  of  a  usage  has  been  admitted 
therefore,  evidence  tending  to  show  that  it  is  unreasonable  may 
be  given  in  reply.    Bottorrdey  v.  Forbes,  5  Bing.  N.  0.  128. 

g.  One  Witness  not  Sufficient  to  Prove  Custom.— As  a  gen- 
eral rule,  one  witness  is  not  sufficient  to  prove  a  custom.     Wood 
v.  Hickok,  2  Wend.  501;  WaUs  v.  Lindsey,  20  U.  S.  7  Wheat. 
158,  5  L.  ed.  423.    But  see  Partridge  v.  Forsyth,  29  Ala.  200; 
YaU  V.  Rice,  5  N.  T.  155. 

Usage  is  frequently  resorted  to,  to  show  that  words  used  in  a 
-contract  are  used  in  a  peculiar,  technical  or  local  sense,  but  the 
proof  of  such  a  usage  must  be  clear  and  irresistible.  Lewis  v. 
MarslwU,  7  Man.  &  G.  729,  8  Scott,  K.  K.  477.  Thus  usage  has 
been  proved  to  explain  the  meaning  of  the  following  words:  "in- 
hebitant,"  Rex  v.  Mashiter,  6  Ad.  &  El.  153;  "level,"  as  under- 
stood by  miners,  Glayton  v.  Greyson,  5  Ad.  &  El.  302;  "thou- 
fiand,'*  Smith  v.  WHson,  3  Bam.  &  Ad.  728;  "weeks,"  Grant  v. 
Maddox,  15  Mees.  &  W.  737;  "months,"  JoUy  v.  Young,  1  Esp. 
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186;  "days,"  Coehra/n  v.  Retberg^  3  Esp.  121;  "furs,"  Astor  v. 
Union  Ins.  Co.  7  Cow.  202;  "corn,"  Mason  v.  SJcurray^  1  Park, 
Ins.  245;  "freight,"  Peisch  v.  Dickson^  1  Mason,  11;  "salt," 
Joumu  V.  Bourdieu^  1  Park,  Ins.  245;  "barrels,"  MiUer\,  StevenSy 
100  Mass.  518,  1  Am.  Rep.  139;  "roots,"  as  used  in  insurance  poli- 
cies, Coit  V.  Commercial  Lis.  Co.  7  Johns.  385;  "outfits,"  Macy 
V.  Whaling  Ins.  Co,  9  Met.  354;  "days  work,"  Hinton  v.  Lockey 

5  Hill,  437;  "wholesale  factory  price,"  Avery  v.  Stewart^  2  Conn. 
69;  "after  proof  and  adjustment  thereof,"  AUegre  v.  Maryland 
Ins,  Co.  6  Har.  &  J.  408;  "cargo,"  AUegre  Y.Maryla/nd  Ins,  Co^ 

2  Gill.  &  J.  137;  "searletter,"  Sleeght  v.  Rhindandery  1  Johns^ 
192;  "inevitable  dangers  of  the  river,"  Gorden  v.  Little^  8  Serg, 

6  R.  533;  but  see  Coxe  v.  Heisley^  19  Pa.  247.  For  other  in- 
stances see  United  States  and  General  Digest  3,  title  "Usages" 
where  is  a  full  collection  of  the  American  cases. 

In  Sewell  v.  Corp^  1  Car.  &  P.  392,  Best,  Ch. «/],  says:  "If  there 
is  a  general  usage,  applicable  to  a  particular  profession,  parties 
employing  an  individual  are  supposed  to  deal  with  him  according 
to  that  usage." 

h.  Proof  must  Show  Castom  to  Have  Been  that  Length  of 
Usage  which  has  Become  Law. — Custom  is  that  length  of 
usage  which  has  become  a  law.  It  is  a  usage  which  has  acquired 
the  force  of  law  (Bouvier,  Law  Diet.  tiUe^  "  Customs; "  Hursk  v. 
North.,  40  Pa.  241);  and  ignorance  of  the  law  will  not  excuse.  A 
general  custom  is  the  common  law  itself,  or  a  part  of  it. 

Frequent  are  the  expressions  in  the  later  authorities  that  where 
the  usage  is  of  a  particular  trade  or  locality,  it  must  appear  that 
it  was  known  to  a  party  before  he  is  bound  by  it  so  as  to  make  it 
a  part  of  his  contract.  Walls  v.  Bailey^  49  N.  Y.  474;  Bradley 
V.  Wheeler,  44  N.  Y.  500;  Hlggins  v.  Moore,  34  K  Y.  425. 

i.  Federal  Authorities  in  Full  Accord  with  State  Tribu- 
nals.— The  Federal  authorities  are  in  strict  accord  with  those  of 
the  state  tribunals  with  regard  to  the  admission  of  parol  evidenc  ^ 
showing  custom  and  usage  to  effect  a  written  contract.  See 
Bliven  V.  New  En^jland  Screw  Co.  64  U.  S.  23  How.  420,  16  L. 
ed.  510;  Barnard  v.  Kellogg,  77  U.  S.  10  Wall.  383,  19  L.  ed. 
987;  Robinson  v.  Un  ited  States,  80  U.  S.  13  Wall.  363,  20  L.  ed. 
653;  General  Mut.  Ins.  Co.  v.  Sherwood,  55  U.  S.  14  How.  351. 

3  4  L.  ed.  452. 

§  172.  Parol  Evidence  to  Establish  Forfeiture.— The  pre- 
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vions  discussion  clearly  indicates  the  liberalizing  tendency  of  our 
courts  to  allow  all  reasonable  intendments  in  reference  to  written 
contracts,  that  a  due  observance  of  ordinary  precaution  would 
suggest.  It  remains  to  notice  a  solitary  instance  in  which  parol 
evidence  to  vary  the  terms  of  a  written  instrument  is  regarded 
with  extreme  aversion,  and  is  only  tolerated  by  the  courts  in  cases 
of  absolute  necessity.  These  are  instances  where  it  is  sought  to 
establish  a  forfeiture  under  the  terms  of  a  written  agreement. 

In  New  York  L.  Ins,  Co.  v.  EggUsUm^  96  U.  S.  572,  24  L.  ed. 
841,  it  was  said  by  the  court:  "  That  forfeitures  are  not  favored  in 
the  law,  and  that  courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive  a  forfeiture  or  an 
agreement  to  do  so,  on  which  the  party  has  relied  and  acted.  Any 
agreement,  declaration  or  course  of  action  on  the  part  of  an  insur- 
ance company,  which  leads  a  party  insured  honestly  to  believe 
that  by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be 
incurred  followed  by  due  conformity  on  his  part,  will  and  ought 
to  estop  the  company  from  insisting  upon  the  forfeiture,  though  it 
might  be  claimed,  undfer  the  express  letter  of  the  contract." 

And  substantially  to  the  same  effect  are  Meyer  v.  Knickerbocker 
Z.  Ins.  Co,  73  N.  Y.  516;  Wyvuui  v.  Phcenix  Miit.  L,  Ins,  Co. 
119  N.  T.  274;  Helrm  v.  PkUudelphia  Z.  Ins,  Co,  61  Pa.  107. 

a.  Forfeitures  not  Favored  in  Law. — Forfeitures  are  not 
favored  in  the  law.  They  are  often  the  means  of  great  oppres- 
sion and  injustice,  and  where  adequate  compensation  can  be  made, 
the  law  in  many  cases,  and  equity  in  all  cases  discharges  the  for- 
feiture upon  such  compensation  being  made.  Knickerbocker  L. 
Ins.  Co.  V.  Norf/yn.  96  U.  S.  234,  24  L.  ed.  689. 

b.  Special  Province  of  Equity  to  Prevent  a  Forfeiture. — 

Equity  will  frequently  seize  upon  the  most  shadowy  evidence,  to 
prevent  a  forfeiture.  I>oe  v.  llenx^  4  Bam.  &  C.  606;  Doe  v. 
Birch,  1  Mees.  &  W.  402;  Ward  v.  Day,  4  Best  &  S.  337.  These 
cases  show  the  readiness  with  which  courts  seize  hold  of  any  cir- 
cumstances that  indicate  an  election  or  intent  to  waive  a  forfeit- 
ure. Knickerbocker  L.  Ins,  Co,  v.  Xortoiiy  96  U.  8.  234, 24  L.  ed. 
689;  Strong,  Swayne  and  Field,  Justices,  dissenting. 

The  evidence  which  justifies  a  forfeiture  must  be  of  the  most 
positive  and  convincing  character,  as  no  postulate  of  law  com- 
mands such  universal  assent  as  that  recjuiring  conclusive  proof  in 
actions  of  tliis  nature.  The  rule  is  of  extensive  application,  and 
has  crystalized  into  this  formula: 
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"  A  court  of  equity  abhors  forfeitures,  and  will  not  lend  its  aid 
to  enforce  them."  Ma/rahaU  v.  Vickahurg^  82  U,  S.  15  Wall.  146, 
21  L.  ed.  121.  Nor  will  it  give  its  aid  in  the  assertion  of  a  mere 
legal  right,  contrary  to  the  clear  equity  and  justice  of  the  case. 
Lewis  V.  Lyona^  13  HI.  117. 

§  173.  Parol  Evidence  in  its  Relations  to  Matters  within 
the  Statute  of  Frauds. — The  intent  of  one  clause  of  the  Statute 
of  Frauds,  was  to  prevent  the  enforcement  of  parol  contracts 
above  a  certain  value  unless  the  defendant  could  be  shown  to  have 
-executed  the  alleged  contract  by  partial  performance  as  mani- 
fested by  part  payment,  or  part  acceptance,  or  unless  his  signature 
to  some  written  note  or  memorandum  of  the  bargain,  not  to  the 
bargain  itself,  could  be  shown,  and  the  existence  of  the  note  or 
memorandum  presupposes  an  antecedent  contract  by  parol,  of 
wrhich  the  writing  is  a  note  or  memorandum.  Bird  v.  Monroe^ 
^6  Me.  337;  Townsend  v.  Hargra/oes^  118  Mass.  325. 

It  is  a  simple  deduction  from  this  theory  of  the  Statute  that 
parol  evidence  is  always  admissible  to  show  that  the  writing  which 
purports  to  be  a  note  or  memorandum  of  the  bargain  is  not  a 
record  of  any  antecedent  parol  contract  at  all,  for  as  was  said  by 
Lord  Selborne  in  Jervis  v.  Berridge^  27  L.  T.  N.  S.  436,  the 
Statute  of  Frauds  is  a  weapon  of  defense,  not  offense,  and  does 
not  make  any  signed  instrument  a  valid  contract  by  reason  of  the 
signature  if  it  is  not  such  according  to  the  good  faith  and  real 
intentions  of  the  parties.  HUdreth  v.  O'Brien^  10  Allen,  104; 
ReniieU  v.  KimhaU^  5  Allen,  356;  Hazard  v.  Loring^  10  Gush. 
267;  Butler  v.  Smith,  35  Miss.  457,  463;  Leppoc  v.  Maryland 
Nat  Union  Bank,  32  Md.  136,  144;  BlaJce  v.  Coleman,  22  Wis. 
415;  Shughart  v.  Moore,  78  Pa.  469;  James  v.  Muir,  33  Mich. 
223;  Deshon  v.  Merchants  Ins.  Co.  11  Met.  199;  Earle  v,  Ricey 
111  Mass.  17,  20;  Grierson  v.  Mason,  60  N.  T.  394;  McKesson  v. 
Sherman,  51  Wis.  303,  312;  W^^ht  v.  McPike,  70  Mo.  175, 179. 
Eut  see  Wemple  v.  Knopf,  15  Minn.  440.  In  Kalamazoo  Nov- 
dty  Mfg.  Co.  v.  McAlister,  40  Mich.  84,  Graves,  J.,  said:  "  In 
order  to  exclude  oral  evidence  of  a  contract,  it  must  be  first  settled 
that  there  is  a  subsisting  written  contract  between  the  parties,  and 
where  the  immediate  issue  is  whether  there  is  or  was  a  writing 
<;overing  the  contract,  it  is  not  competent  to  exclude  oral  testimony 
bearing  on  that  issue,  upon  an  assumption  of  such  writing;  to  do 
so  is  to  beg  the  question." 
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^  174.  Parol  Eyidence  when  Admissible  to  Show  Warrant. 

a.  General  Rules  Respecting  Warrants. — ^Ab  a  general  rule, 
when  the  contract  of  the  parties  is  reduced  to  writing  and  is 
apparently  complete,  the  written  instrument  is  supposed  to  con- 
tain the  whole  contract,  and  it  cannot  be  varied  by  parol.  This 
perhaps  is  the  universal  rule  in  respect  to  contracts  relating  to 
personal  property.  But  contracts  in  respect  to  the  sale  and  con- 
veyance of  land  form  an  exception  to  this  general  and  salutary 
rule.  It  might  be  more  proper  to  say  that  such  contracts  do  not 
come  within  the  general  rule.  Preceding  the  conveyance,  there 
is  of  course,  always  an  agreement  of  sale.  The  deed  may  contain 
a  very  small  part  of  such  contract.  The  deed  is  made  only  in 
•execution  of  the  contract.  It  does  not  attempt  to  state  the  entire 
4agreement  in  respect  to  the  subject  matter,  but  is  merely  adopted 
to  transfer  the  title  in  part  execution  of  the  contract,  and  is  mani- 
festly incomplete.  Deeds  are  supposed  to  contain  only  the  ordi- 
nary covenants  of  title,  and  seldom,  if  ever  contain  a  covenant  of 
warranty  in  respect  to  the  quality  of  the  land.  Oreen  v.  BaUon^ 
71  Wis.  54;  Hakn  v.  DoolitUe,  18  Wis.  196;  Hublard  v.  Mar- 
shall^ 50  Wis.  326.  This  is  the  general  doctrine  in  the  coui-ts  of 
this  country.  2  Whart.  Ev.  §  1026;  Chapin  v.  Dohson^  78  JST. 
Y.  74. 

b.  A  Leading  Case  Considered. — The  leading  case  on  this  topic 
is  the  one  last  cited.  And  while  its  authority  is  very  generally 
sustained,  it  has  been  expressly  repudiated  by  the  Supreme  Court 
of  Iowa  in  Ma^t  v.  Pearce^  58  Iowa,  579.  Rothrock,  eA,  in  writ- 
ing for  reversal  cites  Benjamin  on  Sales,  §  621,  where  it  is  said 
that  if  the  written  sale  contains  no  warranty  or  expresses  the 
warranty  that  is  given  by  the  vendor,  parol  evidence  is  inadmissible 
to  prove  the  existence  of  a  warranty  in  the  former  case  or  to  extend 
it  in  the  latter  by  inference  or  implication.  And,  in  1  Parsons 
on  Contracts,  7  L.  ed.*  589,  the  author  says:  "  And  where  the  con- 
tract of  sale  is  in  writing  and  contains  no  warranty  parol  evidence 
is  not  admissible  to  add  a  waiTanty."  This  decision,  so  decidedly 
against  the  weight  of  authority  was  the  subject  of  rehearing,  and 
Beck,  J.,  in  a  brief  opinion  fully  sustained  the  position  of  his 
associate.  Without  presimiing  to  comment  upon  the  justice  of 
this  ruling  it  may  indicate  a  warning  to  the  practitioner  against 
assuming  too  much  or  generalizing  too  far.  In  Chajym  v.  Dobson^ 
78  N.  T.  74,  the  decision  was  distinctly  put  on  the  ground  that  the 
oi'al  agreement  as  to  warranty  was  collateral. 
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c.  Further  Consideration  of  the  Subject. — Freeman,  in  an 
extended  note  to  Green  v.  BaUon^  71  Wis.  54, 5  Am.  St.  194,in  which, 
tlie  subject  is  exhaustively  reviewed,  says:  ''No  citation  of  authority 
is  necessary  to  substantiate  the  nile  that  where,  in  the  absence  of 
fraud,  accident,  or  mistake,  the  parties  have  deliberately  put  their 
contract  into  a  writing,  which  is  evidently  complete  in  itself,  and 
couched  in  such  language  as  imports  a  legal  obligation,  it  is  con- 
clusively presimaed  that  they  have  introduced  into  the  written 
instrument  all  material  terms  and  circumstances  relating  thereto, 
and  consequently  all  prior  conversations  and  negotiations  are 
deemed  to  be  merged  therein,  and  parol  evidence  of  conversations- 
held  between  the  parties,  or  of  declarations  made  by  either  of 
tliem,  whether  before  or  after  the  completion  of  the  contract,  will 
be  rejected.  But  where  the  contract  as  expressed  in  the  writing 
is  manifestly  incomplete,  parol  evidence  is  admissible  to  show  a> 
contemporaneous  agreement  that  the  property  should  be  of  a. 
particular  quality,  kind,  or  quantity;  or  if  such  contract  consists 
of  an  informal  bill  or  receipt  not  intended  to  embrace  the  entire 
contract,  parol  evidence  of  a  warranty  is  admissibie.  Citing  inter- 
alla^  Batter)nan  v.  Pierce^  3  Hill,  171;  Atwater  v.  Clancy^  107 
Mass.  309,  and  Chapin  v.  Dobson^  78  N.  Y.  74.  Now  the  Iowa  case 
held  that  in  the  absence  of  fraud,  accident  or  mistake,  it  was 
incompetent  to  show  a  parol  warranty  of  agricultural  implements 
sold  by  written  contract  contahiing  no  warrant.  Cases  are  founds 
however,  which  maintain  that  where  the  contract  of  sale  is  incom- 
plete, a  parol  warranty  may  be  shown,  as  where,  in  the  sale  of  a 
horse,  a  bill  of  sale  is  given  and  a  receipt  taken  for  the  purchase 
price,  parol  evidence  is  admissible  to  show  that  the  seller  at  the 
time  of  the  sale  warranted  the  horse  to  be  sound,  as  that  did  not 
contradict  or  vary  the  writing.  Jlersom  v.  Henderson^  21  N.  H.. 
224,  53  Am.  Dec.  185;  Perrine  v.  Cooky,  39  N.  J.  L.  449. 

§  175.  Parol  Evidence  to  Establish  a  Resulting  Trust. 

a.  The  Subject  in  its  Relations  to  Evidence.— Parol  evi- 
dence is  admissible  to  show  facts  raising  a  presumption  of  a  result- 
ing trust,  so  it  is  also  admissible  to  rebut  that  presumption.  Baker 
V.  V'uting,  3U  Me.  121;  WeUon  v.  Divine,  20  Barb.  9. 

A  leading  case  on  this  subject  is  that  of  Boyd  v.  McLean,  1 
Johns.  Cli.  5S2,  1  L.  ed.  254.  In  that  case,  it  was  held  by  Chan- 
cellor  Kent  that  if  A  purchase  land  with  his  own  money,  but  the 
deed  is  taken  in  tlie  name  of  B,  a  trust  results,  by  operation  of 
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law,  to  A;  and  the  fact  whether  the  purchase  was  made  with  the 
money  of  A,  on  which  the  resulting  trust  is  to  arise,  may  be 
proved  by  parol,  it  not  being  within  the  Statute  of  Frauds. 

It  was  formerly  doubted  whether  parol  evidence  was  admissible 
to  show  payment  by  a  third  person  in  contradiction  of  the  face  of 
the  deed  expressing  payment  to  have  been  by  the  nominal  grantee; 
but  it  is  now  clearly  settled  in  the  affinnative.  Indeed,  as  has 
been  said  by  the  Supreme  Court  of  New  Hampshire,  such  evi- 
<ience  does  not  go  to  contradict  the  statement  in  the  deed  that  the 
grantee  paid  the  money,  but  to  show  the  further  fact  that  the 
money  did  not  belong  to  him,  but  to  the  person  claiming  the 
trust.  Whether  parol  evidence  to  show  the  ownership  of  the  pur- 
<;ha8e  money  is  admissible  in  opposition  to  the  answer  of  the 
trustee  denying  the  trust,  is  doubted  by  Sir  Edward  Sugden  upon 
the  authority  of  certain  early  English  cases;  but  it  is  now  settled, 
at  least  in  this  country,  that  it  is  admissible.  It  has  been  main- 
tained by  eminent  English  writers  that  parol  evidence,  even  of  the 
•confession  of  the  nominal  purchaser,  cannot  be  received  to  set  up 
a  resulting  trust  after  his  death;  but  this  position  seems  to  be  not 
now  admitted  in  England,  and  in  our  courts  may  be  fairly  said 
not  to  prevail.  See  Browne,  Stat,  of  Frauds,  §  93.  The  learned 
author  supports  the  proposition  of  the  above  paragraph  by  the 
following  citation  of  authorities  :  Liverirwre  v.  Aldrich,  5  Cush. 
435;  Page  v.  Page^  8  IST.  H.  187;  Ga/r diner  Batik  v.  Wheatoiu  S 
Me.  373;  Botsfard  v.  Burr,  2  Johns.  Ch.  405, 1  L.  ed.  426;  Boijd 
v.  McLean,  1  Johns.  Ch.  582,  1  L.  ed.  254;  Blodgett  v.  IlildretK 
103  Mass.  484;  Pritchard  v.  Brown,  4  N.  H.  397;  Sugden,  Vend. 
<fe  P.  909,  and  cases  there  cited;  EUiott  v.  Armstrmig,  2  Blaekf. 
198;  Jenison  v.  Graves,  2  Blaekf.  440;  Blair  v.  Bass,  4  Blaekf. 
539;  1  Sanders,  Uses  and  Trusts,  123;  Roberts,  Stat,  of  Frauds,  99. 
See  Barries  v.  Taylor,  27  N.  J.  Eq.  259. 

The  correct  view  seems  to  be  this:  That  equity  will  at  all 
times  lend  its  aid  to  defeat  a  fraud,  notwithstanding  the  Statute 
of  Frauds;  any  unconscionable  act  by  which  it  is  sought  to  defraud 
a  party  calls  for  the  protection  of  the  court,  and  parol  evidence 
is  always  admissible  to  show  the  fraud.  Ryan  v.  Dox,  34  N.  Y. 
307. 

b.  Wills  no  Exception. — There  is  no  material  difference  of 
principle  in  the  rules  of  interj^retation  between  wills  and  con- 
tracts, except  what  naturally  arises  from  the  different  circum- 
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stances  of  the  parties.  The  object  in  both  cases  is  the  same^ 
namely,  in  either  case,  put  themselves  in  the  place  of  the  party^ 
and  then  see  how  the  terms  of  the  instrument  aflFect  the  property 
or  subject  matter.  With  this  view,  evidence  must  be  admissible- 
of  all  the  circumstances  surrounding  the  author  of  the  instru- 
ment.  Greenleaf,  Ev.  §  287.  The  propriety  of  admitting  such 
evidence  in  order  to  ascertain  the  meaning  of  doubtful  words  or 
expression  in  a  will,  is  expressly  conceded  by  Marshall,  <7A.  J,^  ia 
Smith  V.  Bell,  31  U.  S.  6  Pet.  75,  8  L.  ed.  325. 

We  may  regard  it  as  settled  that  a  testator's  intentions  cannot 
be  proved  by  parol  for  the  purpose  of  varying  or  even  explaining^ 
his  will,  or  in  other  words,  of  clearing  patent  ambiguities.  No- 
doubt  we  have  early  English  cases  where  a  less  stringent  rule  was 
sustained,  but  these  cases  are  now  discredited,  and  with  them 
should  fall  the  American  rulings  to  which  they  for  a  time  give- 
rise.  Acting  on  the  strict  principle  of  exclusion  we  have  noticed, 
the  English  courts  have  rejected  evidence  when  tendered  to  show 
what  persons  a  testator  meant  to  include  or  exclude  in  employing 
the  word  '^relations; "  what  articles  he  intended  to  give  by  the 
word  "plate"  and  what  property  he  meant  to  devise  by  the 
words  "  lands  out  of  settlement,"  or  by  other  generic  terms. 

It  has  been  further  ruled  that  when  the  description  of  a  devise- 
applies  with  exactitude  to  one  person,  parol  evidence  is  inadmissi- 
ble to  show  that  another  person,  less  exactly  described,  is  the 
intended  object  of  the  testator's  bounty.  It  is  otherwise  in  case 
of  latent  ambiguity.  See  Wharton,  Ev.  §§  993,  994,  and  cases- 
cited. 

§  176.  Parol  Evidence  to  Contradict  Consideration  Ex* 
pressed. — In  the  absence  of  fraud,  parol  testimony  is  inadmissi- 
ble to  prove  total  lack  of  consideration  for  a  conveyance  purport- 
ing to  have  been  made  for  a  consideration.  Qa/rdm^r  v.  Light- 
foot,  71  Iowa,  577. 

A  deed  given  in  good  faith  for  a  valuable  consideration  recited, 
without  fraud,  accident  or  mistake,  cannot  be  shown  by  parol  to 
be  without  consideration.    Fesney  v.  Haward^  79  Cal.  525. 

Parol  evidence  is  not  admissible  to  show  that  there  was  in  fact 
no  consideration  for  a  quitclaim  deed  expressing  a  consideration 
in  money,  and  that  the  grantee  agreed  by  parol  to  hold  the  lands 
for  the  grantor.     Salifibury  v.  Clarhe,  61  Vt.  4*53. 

Parol  evidence  is  inadmissible  to  vary  a  written  covenant  under 
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guise  of  showing  consideration.     Si7?ianovich  v.  Woody  5  New 
Eng.  Eep.  190,  145  Mass.  180. 

The  obligations  under  a  written  lease  of  a  farm  cannot  be 
affected  by  evidence  of  a  contemporary  parol  contract,  as  part  of 
the  consideration  of  the  lease.  Diven  v.  Jbhnsony  3  L.  K.  A.  308^ 
117  Ind.  512. 

Parol  evidence  of  what  was  said  at  the  time  of  signing  the  con- 
tract is  not  admissible  to  vary  it.  Express  Pub,  Co,  v.  Aldine 
Press,  126  Pa.  347;  Gorsuch  v.  Rutled^e,  70  Md.  272. 

Previous  conversations  of  the  parties  are  not  admissible  to 
determine  their  intention.  PiZmer  v.  Brcmch  of  State  jBank,  1& 
Iowa,  321;  Pollen  v.  LeRoy^  10  Bosw.  38;  bcuyre  v.  Peck^  1 
Barb.  464;  EVmaker  v.  FranJdin  F,  Ins.  Co,  5  Pa.  183;  Bed- 
ford V.  FlowerSy  11  Humph.  242;  Van  BusTdrh  v.  Day^  32  111. 
260. 

Parol  evidence  as  to  what  the  parties  understood  or  intended  a 
written  agreement  to  mean,  and  as  to  subsequent  conversations 
between  them  as  to  what  they  would  do  in  pursuance  of  the 
agreement  is  not  admissible,  where  the  writton  agreement  itself 
shows  the  true  construction.    Miller  v.  BuUerfiddy  79  CaJ.  62. 

As  between  immediate  parties,  it  is  admissible  to  impeach  the 
consideration  of  an  instrument.  Farxcell  v.  Ensign^  10  West. 
Rep.  564,  66  Mich.  600. 

Such  evidence  ought  not  to  be  excluded  merely  because  such 
consideration  was  expressed  in  a  writing  distinct  from  the  con- 
tract.     Wolf  V.  Fletemeyer,  83  Bl.  418. 

A  defendant,  sued  on  an  agreement  by  him  to  pay  to  plaintiff  a 
balance  due  on  notes  given  by  a  third  party,  may  introduce  evi- 
dence to  show  that  the  consideration  of  such  agreement  by  him 
was  an  executory  promise  by  plaintiff,  and  that  such  promise 
remains  unfulfilled.     DeCamp  v.  Scofield^  75  Mich.  449. 

Where  a  collateral  agreement  whether  written  or  oral,  consti- 
tutes a  condition  upon  which  the  performance  of  a  written  con- 
tract depends;  or  where  a  contemporaneous  agreement  of  one 
party  forms  the  consideration  for  the  written  agreement  in  ques- 
tion, such  collateral  or  contemporaneous  agreement  may  be 
shown.  Singer  Mfg,  Co,  v.  Forsythe,  6  West.  Eep.  553,  lOS 
Ind.  334. 

Parol  evidence  is  admissible  to  show  that  at  the  time  the 
assignment  was  executed  a  contemporary  agreement  was  the  con- 
sideration of  the  assignment.    Barclay  v.  Wa'ni ic rights  86  Pa.  19 1, 
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Where  in  pursuance  of  a  previous  parol  agreement  a  debtor 
conveys  his  entire  interest  in  a  mine  to  his  creditor,  parol  evi- 
dence is  admissible  to  prove  the  consideration  both  of  the  deed 
and  the  parol  agreement.     Adafns  v.  Lambard^  80  Cal.  426. 

The  consideration  of  a  mortgage  may  be  proved  by  parol,  but 
an  agreement  destroying  the  effect  of  covenants  therein  contained 
cannot  be  so  proved.     Murdock  v.  Cox^  118  Ind.  266. 

The  actual  consideration  which  passes  between  the  parties  may 
be  shown  by  parol  testimony  to  be  different  from  the  considera- 
tion recited  in  a  conveyance  {Howell  v.  Moore%^  127  111.  67); 
different  in  kind  from  that  expressed  in  the  deed.  Scoggin  v. 
Schloath,  15  Or.  380. 

It  is  admissible  to  show  that  the  true  amount  of  the  considera- 
tion which  passed  between  the  parties  was  different  from  that  in 
the  deed.     Booth  v.  Ilynes^  54  111.  363. 

It  is  admissible  to  show  the  circumstances  under  which  an 
assignment  of  a  judgment  was  made,  and  the  actual  consideration. 
Wade  V.  Carter,  76  N.  C.  171. 

Parol  evidence  is  admissible  to  prove  the  consideration  of  the 
bond  and  the  character  of  the  contract.  Wrightsmam,  v.  Bomyer, 
24  Gratt.  433. 

Parol  evidence  of  the  consideration  of  a  wi'itten  contract  for 
the  sale  of  a  house  and  store  may  be  given.  Fvsting  v.  Svllwa/Hy 
41  Md.  162. 

Where  a  note  recites  no  particular  consideration,  the  considerar 
tion  may  be  shown  by  extrinsic  evidence.  Martin  v.  Stvhbings, 
126  111.  387. 

Parol  evidence  is  admissible  to  supply  the  omission  of  the  con- 
sideration stated-.     Nedvideh  v.  Meyer,  46  Mo.  600. 

The  recital  in  a  contract  of  a  money  consideration  paid  does  not 
exclude  parol  evidence  of  an  additional  consideration.  BoUea  v. 
Sachs,  37  Minn.  315;  Laudman  v.  Ingram,  49  Mo.  212. 

Evidence  of  a  verbal  collateral  promise  is  admissible  to  show  an 
additional  consideration  for  the  execution  of  a  written  contract. 
Eaub  V.  Barbour,  11  Cent.  Rep.  717,  6  Mackey,  245;  Wood  v. 
Moriarty,  4  New  Eng.  Rep.  269,  15  R.  I.  518;  Kickhuid  Y.Men- 
asha  Wooden   Ware  Co.  ^^^  Wis.  34. 

Parol  evidence  to  show  tliat  an  antenuptial  contract  was  made 
in  consideration  of  a  note  for  $1,000,  in  addition  to  the  considera- 
tion specially  named  therein,  wliich  was  a  note  of  $300,  payable  at 
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the  husband's  death,  and  semi-annual  payments  of  $30  each,  is 
Admissible.    Arms  v.  Anns^  113  N.  T.  646. 

§  177.  Parol  Eyideuce  to  Show  Merger. 

a.  Merger  not  Prevented  by  After  Intention. — A  union  of 
the  legal  and  equitable  estates  in  one  and  the  same  persons,  ope- 
rates as  an  extinguishment  of  an  incumbrance  in  the  absence  of  a 
<3ontrolling  intention,  as  that  intention  existed  at  the  time  the  two 
interests  came  together. 

If  there  was  then  no  intention  to  keep  the  incumbrance  alive,  a 
merger  cannot  be  prevented  by  an  intention  afterwards  formed 
And  expressed,  or  from  a  subsequent  change  of  circumstances  from 
which  an  intention  might  be  inferred.  Cole  v.  Edgerly^  48  Me. 
108;  OiA)m  v.  Marr,  27  Me.  212;  Hunt  v.  Hunt,  14  Pick.  374, 
583;  Oa/rdm£T  v.  Astor^  3  Johns.  Ch.  63,  1  L.  ed.  540;  Loower  v. 
Wheelwright,  3  Sandf.  Ch.  135-167,7  L.  ed.  800-808;  Ohampney 
V.  Coope,  34  Barb.  539;  Aiken  v.  Milwaukee  <&  St.  P.  H.  Co.  37 
Wis.  469.  Where  the  intention  is  expressed,  it  may  be  by  the 
manner  in  which  the  incumbrance  is  transferred,  as  to  a  trustee 
for  the  owner  of  the  land  or  by  recitals  or  other  language  in  the 
assignment  of  the  security  or  conveyance  of  the  land;  no  particu- 
lar mode  is  requisite,  provided  the  intention  is  sufficiently  declared. 
Hailey  v.  Richardson,  9  Hare,  734;  Tyrwhitt  v.  Tyrwhitt,  32 
Beav.  244;  Spencer  v.  Ayrault,  10  N.  T.  202;  and  see  as  to  the 
«flFect  of  such  recitals.  Bean  v.  Booihhy,  57  Me.  295;  Campbell  v. 
Knight,  24:  Me.  332;  Crosby  v.  Chase,  17  Me.  369;  Crosby  v.  Tay- 
lor, 15  Gray,  64. 

b.  Rule  where  Intention  is  not  Expressed. — If  there  is  no 
expression  of  the  intention  at  the  time,  then  all  the  circumstances 
will  be  considered  in  order  to  discover  what  is  for  the  best  interests 
of  the  party.  He  will  be  presumed  to  have  intended  that  the 
charge  should  be  kept  alive  or  should  merge  according  to  the  ben- 
efit resulting  from  either.  If  a  merger  would  let  in  other  incum- 
brances which  he  was  not  already  bound  to  pay,  this  is  a  circumstance 
almost  decisive  of  an  intention  not  to  permit  a  merger.  Swinfen 
V.  Swinfen,  29  Beav.  199;  Dams  v.  Barrett,  14  Beav.  542;  Hatch 
V.  SkeUon,  20  Beav.  453;  Cla/rendon  v.  Barham,  1  Younge  &  C. 
688.  If  after  the  ownership  and  the  charge  have  become  united 
the  party  does  any  act  which  clearly  shows  that  he  regards  the 
incumbrance  as  still  subsisting,  this  is  strong  even  if  not  conclu- 
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sive  evidence  of  an  intent  that  there  should  be  no  merger  {Powell 
V.  Smithy  30  Mich.  451);  as,  for  example,  if  he  transfers  the  mort- 
gage and  bequeaths  the  incumbrance  in  specific  terms,  {Bluti- 
ddl  V.  Stardey^  3  DeG.  &  S.  433;  and  see  Wilkes  v.  CoUinSj  L. 
R.  8  Eq.  338);  or  devises  the  land  subject  to  the  charge.  Hdtch  v. 
Skdton^  20  Beav.  453;  but  see  for  a  limitation,  Johnson  v.  Web- 
ster, 4  DeG.  M.  ife  G.  474;  AsUey  v.  MUles,  1  Sim.  298.  A  devise 
of  the  land  without  mentioning  the  incumbrances,  is  some  evi- 
dence of  an  intention  that  it  should  merge.  Swvnfen  v.  Swvnfen. 
supra.    See  generally  on  this  subject  Pomeroy,  Eq.  Jur.  §  792. 

§  178.  Parol  Evidence  to  Impress  a  Trusty  and  Evidence  of 

Co-tenancy. 

a.  Familiar  Principle  of  Equity  Jurisdiction  Stated. — It  is 

a  familiar  principle  of  equity  jurisdiction,  that  where  the  con- 
sideration or  purchase  price  is  paid  by  one  party  and  the  title  to 
property  purchased  is  vested  in  still  another  party,  equity  will 
impress  a  trust  upon  the  person  holding  the  legal  or  equitable 
title  and  parol  evidence  may  be  introduced  showing  the  existence 
of  such  facts.  Baker  v.  Yiningy  30  Me.  127;  Page  v.  Page,  8  N. 
H.  187;  Pirmey  v.  Fellows,  15  Vt.  525;  Peahody  v.  TarhelU  2 
Gush.  232;  KendaU  v.  Mann,  11  Allen,  15;  Blodgett  v.  Hildredih^ 
103  Mass.  487;  Barrows  v.  BoJum,  41  Conn.  278;  Boyd  v. 
McLean,  1  Johns.  Ch.  582,  1  L.  ed.  254;  Jachman  v.  RinglamL 
4  Watts  &  S.  149;  McQinity  v.  McGmity,  63  Pa.  38;  Creed  y. 
Zancaster  Bank,  1  Ohio  St.  194;  HoUis  v.  Hayes,  1  Md.  Ch.  479; 
United  States  Bamk  v.  Carrington,  7  Leigh,  566;  Phdps  v.  Seehj^ 
22  Gratt.  587;  Pa/rrnZee  v.  Sloam,,  37  Ind.  469;  Kane  County  v. 
Herrifigton,  50  111.  232;  M^Guire  v.  M^Oowan,  4  Desaus.  Eq. 
486;  Prices.  Brown,  4  S.  C.  144;  Ha/roey  v.  Ledhetter,  48  Miss. 
95; McCarroU v.  Alexander,4:%  Miss.  128;  Pavl  v.  Chovieau,14:Wo, 
580;  Faris  v.  Dunn,  7  Bush,  276;  Holder  v.  Nunnelly,  2  Coldw. 
288;  Pillow  v.  Thomas,  1  Baxt.  121;  Byers  v.  Dardey,  27  Ark. 
77;  Oherthier  v.  Stroud,  33  Tex.  522.  See  NicUi/n  v.  Wythe,  ± 
Sawy.  535. 

b.  Position  of  United  States  Supreme  Court.— The  United 
States  Supreme  Court  has  been  singularly  emphatic  in  stating  its 
position  as  regards  this  principle  and  allows  parol  evidence  to  be 
introduced  to  show  a  transfer  of  personal  property  absolute  in  its 
terms  to  have  been  intended  as  a  mere  security,  Mr.  Justice 
Field,  in  delivering  the  unanimous  opinion  of  the  court,  says: 
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*^  A  court  of  equity  looks  beyond  the  terms  of  the  instrument  to 
the  real  transaction,  and  when  that  is  shown  to  be  one  of  security, 
and  not  of  sale,  it  will  give  effect  to  the  actual  contract  of  the 
parties.  As  the  equity,  upon  which  the  court  acts  in  such  cases, 
arises  from  the  real  character  of  the  transaction,  any  evidence, 
written  or  oral,  tending  to  show  this  is  admissible.  The  rule 
which  excludes  parol  testimony  to  contradict  or  vary  a  written 
instrument  has  reference  to  the  language  used  by  the  parties. 
That  cannot  be  qualified  or  varied  from  its  natural  import,  but 
must  speak  for  itself.  The  rule  does  not  forbid  an  inquiry  into- 
the  object  of  the  parties  in  executing  and  receiving  the  instru- 
ment. Thus,  it  may  be  shown  that  a  deed  was  made  to  defraud 
creditors,  or  to  give  a  preference,  or  to  secure  a  loan,  or  for  any 
other  object  not  apparent  on  its  face.  The  object  of  parties  in 
such  cases  will  be  considered  by  a  court  of  equity;  it  constitutes 
a  ground  for  the  exercise  of  its  juiisdiction,  which  will  always  be 
asserted  to  prevent  fraud  or  oppression  and  to  promote  justice. 
HugJiea  v.  Edwards^  22  U.  S.  9  Wheat.  489, 6  L.  ed.  142;  Russell 
V.  S(mtha/rd,  53  TJ.  S.  12  How.  139, 13  L.  ed.  927;  Taylor  v. 
LatJier^  2  Sumn.  228;  Pierce  v.  Bdbinson^  13  Cal.  116;"  Brick  v. 
Brick,  98  U.  S.  514,  25  L.  ed.  256. 

c.  Authorities  CoUected.-^If  a  trust  is  declared  in  writing, 
parol  evidence  is  inadmissible  to  contradict  the  expressed  inten- 
tions of  the  instrument  {Lewis  v.  Lewis,  2  Rep.  in  Ch.  77;  FincKs 
Case,  4  Inst.  86;  Steere  v.  Steere,  5  Johns.  Ch.  1,  1  L.  ed.  987,  9 
Am.  Dec.  256;  Smmis  v.  Smith,  11  Ga.  198;  Dickenson  v.  Dick- 
enson, 2  Murph.  279;  Lloyd  v.  Inglis,  1  Desaus.  Eq.  333;  Harris 
V.  Bamett,  3  Gratt  339;  Mam.n  v.  Mann,  1  Johns.  Ch.  234, 1  L. 
ed.  124;  Ashley  v.  Bohinson,  29  Ala.  112,  65  Am.  Dec.  387; 
St/urtevoMt  v.  Sturt&oant,  20  N.  T.  39,  75  Am.  Dec.  371;  Lake  v. 
Freer,  11  111.  App.  576);  but  if  the  instrument  is  vague  and 
ambiguous,  parol  evidence  may  be  introduced  to  assist  in  its  inter- 
pretation. Steere  v.  Steere,  supra;  Forster  v.  Hale,  3  Yes.  Jr. 
696;  Taylor  v.  Taylor,  1  Atk.  386.  An  absolute  conveyance  of 
land  cannot  be  shown  by  the  grantor  to  be  a  grant  in  trust  for 
himself,  no  fraud  or  mistake  being  alleged  {Sturteva/nt  v.  St/urte- 
vant,  snpra),  and  evidence  tending  to  show  that  a  deed  absolute 
on  its  face  is  a  mortgage  or  a  conveyance  in  trust,  should  be  clear 
and  received  with  great  caution.  Corbit  v.  Smith,  7  Iowa,  60,  71 
Am.  Dec.  431;  Hurst  v.  Harper,  14  Him,  283;  Horn  v.  KeteltaSy 
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42  How.  Pr.  152;  McMahon  v.  Macy,  51  N.  Y.  161.  Want  of 
consideration  for  a  deed,  possession  of  land  by  the  grantor  after 
■conveyance,  and  the  nonpayment  of  the  purchase  money,  may  be 
put  in  evidence  to  show  a  trust  relation.  Vcmdever  v.  Freeman^ 
20  Tex.  33,  70  Am.  Dec.  391. 

If  the  instrument  in  any  way  indicates  an  intention  of  makings 
a  person  the  holder  of  both  the  legal  and  beneficial  estate,  a  trust 
cannot  be  created  by  parol.     Lewin,  Trusts,  51;  Dean  v.  Dean.,  0 
Conn.  285;  PhUbrooh  v.  Delano^  29  Me.  410;  Sta/rr  v.  Starr ^  1 
Ohio,  321;    Hutchinson  v.  Thidall,  3  N.  J.  Eq.  357.     Neither 
can  there  be  a  trust  by  parol  where  a  valuable  consideration  is 
paid.      Ihid,     Gilbert,   Uses  and  Trusts,  56,   57;    PUJcingtwi 
V.  Bayley^   7  Bro.  P.   C.  383;  unless  it  can  be  proved   by   a 
person    not    privy    to  a  deed.      Sqtiire's  App.   70    Pa.    200; 
Strong  v.  Glasgow^  2  Murph.  289.     Where  property  was  con- 
veyed for  the  benefit  of    a    child,  though  no  declaration  of 
trust  appeared  in  the  deed,  evidence  was  admitted  to  prove  it. 
Gay  V.  Hunt^  1  Murph.  141;  Ross  v.  IforvelU  1  Wash.  14,  1  Am. 
Dec.  422.    Whenever  parol  evidence  is  admitted  to  prove  a  trust 
or  establish  a  trust  it  must  be  very  clear  and  satisfactory.     Snel- 
liiig  V.  Utterhaek^  1  Bibb,  609, 4  Am.  Dec.  661;  Hunter  v.  Bilyeu^ 
30  111.  246;  Harrison  v.  Howard^  1   Ired.  Eq.  407;  Brady  v. 
Parker^  4  Ired.  Eq.  430;  Lymam,  v.  jfnited  Ins.  Co.  2  Johns.  Ch. 
630, 1  L.  ed.  519;  Philpott  v.  EUiott,  4  Md.  Ch.  273. 

§  179.  Parol  Evidence  in  Cases  of  Fraud. 

a.  Policy  of  the  Law. — It  is  the  sound  policy  of  the  law  to 
encourage  the  exposure  of  fraud  and  deceit,  and  to  give  great 
latitude  to  the  evidence  through  which  it  is  sought  to  establish  a 
fraud  {Davenj)ort  v.  Cummings^  15  Iowa,  219;  Ferris  v.  Irons^ 
83  Pa.  179;  Blue  v.  Penniston^  27  Mo.  272);  and  however  trivial 
the  facts  relied  upon  to  sustain  an  allegation  of  fraud,  if  at  all 
relevant  to  the  issue,  they  are  admissible.  Walters  v.  Dashiell^  1 
Md.  455;  Curtis  v.  Moore^  20  Md.  93;  Baltimore  cfe  0.  R.  Co.  v. 
Hoge,  34  Pa.  214. 

b.  True  Test  Stated. — The  line  of  cleavage  in  these  cases  is 
frequently  very  vague  and  probably  the  true  test,  that  is  the  one 
warranted  by  the  facts  and  circumstances  surrounding  most  con- 
controversies  of  this  character,  is  whether  the  evidence  can  throw 
any  light  upon  the  transaction,  or  is  so  hopelessly  and  obviously 
irrelevant  as  to  come  within  the  sphere  of  judicial  condenmation. 
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Zerhe  v.  MiUer,  16  Pa.  488;  Heath  v.  Pa^e,  63  Pa.  108;  Blue  v. 
Penniston^  27  Mo.  272;  Wright  v.  Linn^  16  Tex.  34;  Cooke  v.  CooJce^ 
43  Md.  522.  The  relevancy  of  a  given  fact  as  has  be^n  shown  in 
the  preceding  chapter  npon  that  topic,  does  not  depend  upon  its 
force,  but  upon  its  bearing.  If  it  bears  indirectly  or  directly  with 
any  weight  whatever  on  the  main  controversy,  or  any  material 
part  of  it,  it  is  admissible.  It  is  sometimes  sought  to  foist  upon 
the  record  or  lodge  upon  the  minds  of  the  jury  prejudicial  mat- 
ters regarding  the  testimony  of  the  witness  or  the  facts  in  the 
case.  Disreputable  practice  of  this  nature  is  too  frequently  seen 
even  in  our  courts  of  exclusive  jurisdiction.  It  is  almost  surplus- 
age to  state  that  evidence  not  addressed  directly  to  the  issues,  or 
which  is  merely  calculated  to  generate  suspicion  and  distrust,  is 
inadmissible.  Dan)enport  v.  Wright^  51  Pa.  392;  BoyUton  v. 
Ga/rveTj  11  Mass.  515. 

c.  The  Controlling  Inquiry. — The  controlling  inquiry  in  all 
cases  where  it  is  sought  to  set  aside  a  conveyance  on  the  ground 
that  it  is  fraudulent,  is  what  actual  consideration  passed,  and  was 
it  made  with  an  intent  to  hinder,  delay  or  defraud  creditors,  and 
this  intent  is  an  emotion  of  the  mind,  and  can  usually  be  shown 
only  by  the  acts  and  declarations  of  the  party.  Bahoock  v.  Ech- 
ler,  24  N.  T.  623. 

d.  Acts  and  Declarations  Usually  Characterizing  Frandn- 
lent  Intent. — These  acts  and  declarations  and  all  the  concomitant 
circumstances  must  be  established,  and  then  the  motive  may  be 
deduced  from  them  in  accordance  with  those  principles  which 
are  shown  by  experience  and  observation  to  rule  human  conduct. 
FiUey  v.  Pegister^  4  Minn.  391.  The  proof  in  each  case  will 
consequently  depend  upon  its  own  circumstances.  •  Huff  v.  Poane, 
22  Ark.  184;  HarrdL  v.  MitcheU,  61  Ala.  270.  It  usually  con- 
sists of  many  items  of  evidence,  which,  standing  detached  and 
alone,  would  be  immaterial,  but  which,  in  connection  with  others, 
tend  to  illustrate  and  shed  light  upon  the  character  of  the  transac- 
tion and  show  the  position  in  which  the  parties  stand,  and  their 
motives,  conduct  and  relations  to  each  other.  Quae  tiivgula  non 
prosumi^junctajuvant.  Although  the  evidence  is  generally  cir- 
cumstantial it  is  often  as  potent  as  direct  testimony.  Sometimes 
a  combination  of  circumstances  characterize  a  transaction  so 
plainly  and  so  clearly  as  to  stamp  upon  it  imerring  and  indelible 
marks  of  fraud  which  cannot  be  mistaken,  and  the  transaction 


294  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

itself  presents  phrases  so  remarkable  and  peculiar  that  no  fair 
minded  person  can  hesitate  to  pronounce  it  fraudulent.  These 
indicia  are  often  the  clearest  proof  and  quite  as  reliable  as  posi- 
tive evidence.  Newrnan  v.  Corddl^  43  Barb.  448;  Bates  v.  Hen- 
ney,  32  111.  130;  Hopkins  v.  Sievert,  58  Mo.  201. 

§  180.  Parol  Proof  as  Original  Evidence. — The  existence  of 
documentary  evidence  that  might  show  the  nature  and  character 
of  a  transaction  does  not  per  se  ignore  all  parol  evidence  of  the 
fact  unless  the  document  in  question  is  expressly  made  by  the 
parties  to  it,  the  sole  repository  and  memorial  of  the  transaction. 

Frequent  illustrations  occur  in  the  every  day  business  experi- 
ence of  most  men;  a  methodical,  painstaking  person,  rather  than 
be  dependent  upon  the  infirmities  and  frailties  of  memory 
reduces  the  facts  of  a  transaction  to  carefully  written  statements. 
This  is  done  at  the  time  while  every  incident  is  vivid  in  the 
memory,  and  there  is  an  entire  absence  of  all  motive  to  garble  or 
distort.  Now  it  is  perfectly  apparent  that  this  statement  or 
memorandum  is  a  much  more  authentic  vehicle  of  the  facts  com 
prising  the  agreement  made  than  an  oral  statement  of  one  of  the 
parties  months  or  possibly  yeai*s  after  the  occurrence.  And  yet, 
there  is  no  exclusionary  principle  that  should  intervene  against 
the  parol  testimony.  There  was  no  mutual  understanding  to  the 
effect  that  the  written  statement  should  ever  be  relied  upon  as  the 
authentic  and  sole  method  of  proving  the  transaction.  The  degree 
of  credit  might  be  infected — ^the  jury  might  attach  greater  weight 
to  ttie  written  testimony,  the  court  niight  view  with  diminished 
suspicion — ^the  probabilities  of  the  case  if  sustained  by  document- 
ary rather  than  parol  evidence,  but  offsetting  all  this  is  the  actual 
fact  that  the  parol  evidence  is  competent  under  any  scheme  of 
evidence,  and  that  it  would  be  reversible  error  to  exclude  it  from 
consideration.     Churchman  v.  Lewis^  34  N.  Y.  444. 

Oral  evidence  must  in  all  cases  be  direct,  that  is  to  say : 

If  it  refers  to  a  fa^jt  alleged  to  have  been  seen,  it  must  be  the 
evidence  of  a  witness  who  savs  he  saw  it. 

K  it  refers  to  a  fact  alleged  to  have  been  perceived,  by  any 
other  sense  or  in  any  other  manner,  it  must  be  the  evidence  of  a 
witness  who  says  he  perceived  it  by  that  sense  or  in  that  manner 
if  it  refers  to  an  opinion,  or  to  the  grounds  on  which  that  opinion 
is  held,  it  must  be  the  evidence  of  the  person  who  holds  that 
opinion  on  those  grounds.     Stephen's  Dig.  Art.  02. 
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§  181.  Parol  Eyidence  to  Vary  Terms  of  a  Written  Contract. 

a.  Limitations  of  the  Rule. — The  rule  against  contradicting 
the  tenor  of  a  written  instrument  by  parol  does  not  apply  to 
strangers.  Bums  v.  Thompson^  91  Ind.  146;  Lowell  Mfg.  Co. 
V.  Safeguard  F.  Ins.  Co.  88  N.  Y.  591;  Masteraon  v.  Boyce^  29 
Hun,  456;  Hussmcm  v.  Wilke^  50  Cal.  250;  Smith  v.  Moynihcm^ 
44  CaL  53;  McMaster  v.  Insurcmce  Co.  of  Nori\  America^  55 
K.  T.  222;  BT(ywn  v.  Thurler,  77  K  Y.  613,  58  How.  Fr.  95. 

The  rule  excluding  parol  evidence  of  written  contracts  is  con- 
fined to  the  parties  to  the  contract,  and  does  not  preclude  strangers 
to  it  from  introducing  such  evidence.  Talbot  v.  WUkms^  31  Ark. 
411;  Colemam,  v.  Pike  Cowntn/^  83  Ala.  326. 

A  writing  made  by  a  grantor  after  the  execution  of  his  deed  is 
not  admissible  against  a  grantee  who  has  never  signed  the  instru- 
ment.   ScKwaJhach  v.  Chicago^  M.  <k  St.  P.  R.  Co.  73  Wis.  137. 

The  rule  admitting  extraneous  evidence  does  not  apply  to  a 
eontract  to  convey,  or  to  an  agreement  to  give  a  bond  to  convey 
where  title  derived  is  from  a  stranger.  Tobey  v.  Leonaa*dj  2 
€liff.  40. 

b.  Bute  In  Cases  of  Illegal  Contract. — ^Parol  evidence  is  in- 
admissible whenever  the  contract  is  in  fraud  of  law.  Laza/re  v. 
JacqtLeSy  15  La.  Ann.  599. 

It  is  admissible  to  prove  the  instrument  void,  or  inefficacious, 
or  that  the  consideration  has  failed  {Corhin  v.  Siai/runk,  19  Ala. 
203);  or  to  show  that  the  instrument  was  void,  or  that  it  never 
had  any  legal  existence  or  binding  force  for  want  of  due  delivery 
and  acceptance  {Zeppoc  v.  Maryland  Nat.  Union  Bank^  32  Md. 
136);  or  void  because  made  in  furtherance  of  an  illegal  object. 
Martin  v.  Clarke,  8  E.  I.  389. 

It  is  admissible  to  show  that  the  contract  never  existed  where 
its  existence  is  the  inmiediate  issue  {Kalamazoo  Novelty  Mfg. 
Works  V.  MeAlister,  40  Mich.  84);  or  that  it  never  existed 
because  induced  by  fraudulent  representations  {Jamison  v.  Zud- 
lowj  3  La.  Ann.  492);  or  to  show  that  a  signature  to  the  instru- 
ment was  obtained  by  fraud.    Zidl  v.  Cass,  43  N.  H.  62. 

It  can  always  be  shown  in  a  suit  at  law  or  p  equity  that  an 
instrument  produced  in  evidence  was  never  executed  by  the  per- 
son whose  signature  it  bears.  Marsh  v.  Nichols,  128  U.  S.  605, 
32  L  ed.  538. 

It  may  be  shown  that  a  patent  for  an  invention  was  never 
Agned  by  the  officers  whose  names  were  attached  to  it.    Ibu^ 
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It  is  admissible  to  vary  or  contradict  a  written  document  intro- 
duced to  support  a  usurious  contract  {Fenwick  v.  HatUff^  6  T.  B. 
Mon,  154);  or  to  show  that  a  written  act  contravenes  the  law^ 
passed  in  the  interest  of  public  morals.  Fletcher* a  Successionj  11 
La.  Ann.  59. 

Testimony  to  contradict  a  deed  by  denying  that  any  considera- 
tion was  paid  is  admissible.     Mc Campbell  v.  Dtcrst,  73  Tex.  4:10, 

The  rule  which  excludes  parol  evidence  is  inapplicable  to  evi- 
dence of  failure  of  consideration.    Meyer  v,  Casey j  67  Miss.  615. 

Parol  evidence  is  admissible  to  show  want,  failure  or  illegality 
of  consideration  of  a  contract  ( Way  mack  v.  HeUma/n^  26  Ark. 
449);  as  that  the  seller  agreed  to  take  confederate  money  in  pay- 
ment, although  nothing  appeared  upon  the  face  of  the  contract. 
Donley  v.  Tindall,  32  Tex.  43. 

c.  Gillespie  v.  Moon  Examined. — The  case  of  Gillespie  v. 
Moon^  (2  Johns.  Ch.  585,  1  L.  ed.  500),  is  in  every  respect 
instructive  and  suggestive  as  aflEording  ample  vindication  of  the 
principle  contended  for  in  the  text.  Aside  from  the  wide  accepta- 
tion which  the  decision  in  that  justly  celebrated  case  has  received 
and  apart  from  the  logical  force  and  consistency  of  the  reasoning 
employed  by  Chanceli^or  Kent,  the  case  derives  additional  inter- 
est as  affording  grounds  for  an  exhaustive  monographic  note  from 
Mr.  Eobert  Desty,  found  in  the  edition  of  the  Chancery  reports, 
above  cited.  This  singularly  thorough  review  is  practically  a 
digest  of  the  subject  and  its  exceptional  merits  seem  to  demand 
its  reproduction  in  this  connection  more  especially  as  the  e\d- 
dentiary  principles  implicated  with  this  particular  branch  of  our 
topic  are  either  expressly  referred  to,  or  are  necessarily  implied; 
the  note  proceeds  in  the  following  language: 

d.  Authority  of  Courts  of  Equity  to  Relieve  from  Mistake* 

— Courts  of  equity  will  relieve  against  the  results  of  ignorance 
and  error.  Thus  relieving  they  will  reform  a  written  evidence  of 
contract  if  through  misapprehension  or  mistake  it  should  not 
express  the  intention  of  the  parties;  and  parol  testimony  will  be 
admitted  to  show  such  misapprehension  or  mistake.  Cited  in 
Greer  v.  Caldwell^  14  Ga.  215,  15  Am.  Dec.  558;  Humphreys  v. 
Hurtt,  5  Thomp.  &  C.  433;  Glass  v.  HuUbert^  102  Mass.  34,  3 
Am.  Rep.  427.  See  Towers  v.  Moor^  2  Vem.  98;  La/ngley  v. 
JBrotcn^  2  Atk.  203;  Townshend  v.  Stangroom,^  6  Ves.  Jr.  328; 
Gordon  v.  Hertford^  2  Madd.  120;    Garrard  v.  Grirding^  2 
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Swanst.  248;   WiOan  v.  WHlwn,  16  Ves.  Jr.  82;  Wiser  v.  BUcUyy 

1  Johns.  Ch.  607,  1  L.  ed.  263;  Quick  v.  Stuyvesant,  2  Paige,  84, 

2  L  ed.  823;  Blancha/rd  v.  Kenton^  4  Bibb.  451;  Todd  v.  Rivera^ 
1  Desaus.  Eq.  155;  LindUy  v.  Sliarp^  7  T.  B.  Mon.  252;  Murphy 
V.  Trigg^  1  T.  B.  Mon.  73;  Bryce  v.  LorrUlard  F.  Ins.  Co,  55 
N.  Y.  240;  Welles  v.  Yates,  44  N.  Y.  525;  Coles  v.  ^c?i^j7i^,  10 
Paige,  526,  4  L.  ed.  1076.  They  will  relieve  on  proof  that  the 
intent  of  the  parties  would  be  rectified.  Cited  in  Firmstone  v.  Be 
Camp,  17  N.  J.  Eq.  315.  See  SkUlinan  v.  Teeple,  1  N".  J.  Eq. 
232;  Lyman  v.  United  Ins.  Co.  17  Johns.  377;  Hendrickson  v» 
IvinSy  1  N.  J.  Eq.  562.  The  power  to  rectify  mistakes  is  not 
limited  to  those  cases  where  the  language  used  is  not  in  the  very 
words  intended,  but  reaches  those  cases  where  in  consequence  of 
a  mistake  of  fact,  the  meaning  and  intentions  of  the  parties  are 
not  expressed  by  the  words.  Cited  in  Smith  v.  Jordan,  13  Minn. 
271;  De  Peyster  v.  Rashrouck,  11  IS.  Y.  591;  TaUey  v.  Cov/rtn 
ney,  1  Heisk.  718,  See  Bradford  v.  Union  Bank  of  Tennessee, 
54  U.  S.  13  How.  57,  14  L.  ed.  49;  Mc Curdy  v.  Breathitt,  5  T. 
B.  Mon.  234;  Burdett  v.  Simms,  3  J.  J.  Marsh.  190. 

e.  Parties  Entitled  to  Relief. — ^Relief  against  the  operation 
of  a  written  instrument  on  the  ground  that  by  fraud  or  mistake  it 
did  not  express  the  true  contract  of  the  parties,  might  be  aiforded 
to  plaintiff  seeking  a  modification  of  the  contract,  as  well  as  to 
a  defendant  resisting  its  enforcement.  Cited  in  Glass  v.  Hurl- 
hurt,  102  Mass.  41,  3  Am.  Rep.  427.  Explained  in  Worley  v. 
Tuggle,  4  Bush.  194,  See  Canedy  v.  Ma/rcy,  13  Gray,  373;  Keis- 
selirack  v.  Livingston,  4  Johns.  Ch.  148,  1  L.  ed.  796.  It  is  not 
material  whether  the  instrument  is  an  executory  or  an  executed 
agreement,  nor  is  it  material  whether  the  proceeding  is  directly 
by  bill  to  correct  the  mistake  or  the  mistake  is  set  up  in  the 
answer  by  way  of  defense.  Cited  in  Leitensdorfer  v.  Delphy,  15 
Mo.  167,  55  Am.  Dec.  140;  2  Pom.  Eq.  Jur.  334.  See  Wads- 
worth  V.  WendaU,  6  Johns.  Ch.  224,  1  L.  ed.  1064;  Higginhotham 
V.  Burnet,  5  Johns.  Ch,  184,  1  L.  ed.  1050;  Chamberlain  v» 
Thompson,  10  Conn.  244;  Wiser  v.  Bladdy,  1  Johns.  Ch.  607,  1 
L.  ed.  263;  White  v.  Wilson,  6  Blackf.  448;  JVewsom  v.  Bufer- 
low,  1  Dev.  Eq.  379;  Keisselbrack  v.  Livingston,  4  Johns.  Ch. 
144, 1  L.  ed.  795;  Phyfe  v.  WardeU,  2  Edw.  Ch.  47,  6  L.  ed.  304; 
CoUs  V.  Bowne,  10  Paige,  526,  535,  4  L.  ed.  1076,  1080;  Hen- 
drickson  v.  Ivins,  1  N.  J.  Eq.  562;  Workman  v.  Guthrie,  29  Pa^ 
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495;  Maffenaherger  v.  CuUison^  28  Pa.  426;  Tyson  v.  PoHSfmarey 
2  Pa.  122.  It  is  competent  to  set  up  mistake  in  the  contract  by 
way  of  equitable  defense  to  a  motion  for  an  injunction.  Cited  in 
Woodworth  v.  Cook^  2  Blatchf.  159;  Gibson  v.  Cook^  2  Blatclif. 
148.  See  Hunt  v.  Rous7nanier^  21, TJ.  S.  8  Wheat.  174,  5  L.  ed. 
^89;  Joynes  v.  Statham,  3  Atk.  389 j  Clark  v.  Grantj  14  Ves.  Jr. 
-519;  Price  v.  Dyer^  17  Ves.  Jr.  357;  Pitcaim  v.  Oghoume^  2 
Ves.  Sr.  375. 

f.  Mutuality  of  Mistake  Necessary  to  Reformation  of  Con- 
tract.— Mistake  of  a  material  fact  by  one  of  the  parties  to  a  con- 
tract I'enders  it  voidable  in  equity,  and  an  action  lies  for  its  rescis- 
sion; but  it  cannot  in  general  be  reformed,  as  in  such  cases  there 
is  no  mutual  agreement.  Cited  in  Smith  v.  Mdckin^  4  Lans.  4t>. 
A  mutual  mistake  which  will  afford  ground  for  relief  from  a  con- 
tract by  reforming  it  means  a  mistake  reciprocal  and  common  t<  ► 
both  parties,  where  each  alike  labors  under  the  misconception  in 
respect  to  the  terms  of  the  written  instrument.  Cited  in  Bofj^- 
ford  V.  McLean,  45  Barb.  481.  See  HenMe  v.  Royal  Exch^ 
Assur.  Go.  1  Ves.  Sr.  317;  Townshend  v.  Sta/ngroom,  6  Ves.  Jr. 
331;  Shelburne  v.  Inchiquin,  1  Bro.  Ch.  340.  If  the  mistake  ha-, 
not  been  mutual  but  made  inadvertently  on  one  side  and  yet  in 
good  faith  by  the  other.  K  any  amendment  or  reformation  of 
the  contract  can  under  any  circumstances  be  made  it  cannot  be 
made  so  as  to  make  the  agreement  conform  merely  to  the  views 
of  the  party  applying,  but  only  to  the  original  views  of  both  par- 
ties. In  this  latter  case  there  may  be  a  rescission  on  the  ground 
that  the  parties  minds  never  met,  but  there  can  be  no  reformation 
or  change  of  the  contract  making  it  substantially  a  new  one.  Cited 
in  Humphreys  v.  Hurtt,  20  Hun,  400.  See  Moran  v.  McLarty. 
11  Hun,  66,  aflBrmed  75  N.  T.  25;  Jackson  v.  Andrews,  59  N.  Y. 
^4i;  Bryce  v.  Lorillard  Ins.  Co.  55  N.  T.  240;  Welles  v.  Yate>s, 
44  N.  Y.  525;  JVevius  v.  Bunlap,  33  K  Y.  676;  Rider  v.  Powell. 
^8  N.  Y.  310;  Botsford  v.  McLean,  45  Barb.  478;  Kent  v.  Man- 
chester, 29  Barb.  597;  Pennell  v.  Wilson,  2  Abb.  Pr.  N.  S.  46*), 
469;  Lyman  v.  United  Ins.  Co.  17  Johns.  373;  McHttghv.  Im- 
perial F.  Ins.  Co.  48  How.  Pr.  230;  Heame  v.  Marine  F.  In-^. 
Co.  87  U.  S.  20  Wall.  488,  490,  22  L.  ed.  395,  396;  Beaumont  v. 
Bramley,  Turn.  &  E.  41;  Humphreys  v.  Hurtt,  5  Thomp.  &  C. 
433;  Fowler  v.  Fowler,  4  DeG.  &  J.  255;  Sells  v.  Sells,  1  Drew. 
<fe  S.  42;  Whittemore  v.  FaTinngton,  76  N.  Y.  452.  While  parol 
evidence  is  permissible  to  show  a  mistake  in  a  written  agreement 
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yet  to  justify  a  reformation  of  the  instrument  on  that  ground  the 
mistake  should  be  proved  as  much  to  the  satisfaction  of  the  court 
4IS  if  admitted.  Cited  in  Ford  v.  Joyce^  78  N.  T.  618.  A  writ- 
ten contract  in  the  absence  of  fraud  can  only  be  reformed  where 
it  is  shown  by  satisfactory  proof  that  there  is  a  plain  mistake  in 
the  contract,  by  the  accidental  omission  or  insertion  of  a  material 
stipulation  contrary  to  the  intention  of  both  parties,  by  express- 
ing something  different  in  substance  from  the  truth  of  that  intent 
and  under  a  mutual  mistake.  Cited  in  Wemple  v.  Stewa/rt^  22 
Barb.  158. 

g.  Relief  Obtainable  in  Equity. — Eelief  in  equity  can  be  had 
against  any  deed  or  contract  in  writing  founded  on  mistake  or 
fraud.  Cited  in  Hosevelt  v.  Dale^  2  Cow.  133;  Walden  v.  Skin- 
jusr,  101  U.  S.  585,  25  L.  ed.  966;  SnM  v.  Atlantic  F.  ds  M.  Ins. 
Co.  98  U.  S.  89,  25  L.  ed.  54;  Elder  v.  Flder,  10  Me.  86,  25  Am. 
Dec.  208;  Champlm  v.  Lay  tin,  18  Wend.  422,  31  Am.  Dec.  393; 
Welles  V.  TateSj  44  N.  Y.  529;  Hutcheon  v.  Johnsmi,  33  Barb. 
398;  Bishop  v.  Clay  F.  <&  M.  Ins.  Co.  49  Conn.  176;  Alden  v. 
Pryal,  60  Cal.  222;  Faure  v.  Martin,  7  K  Y.  213;  Wood  v.  Ilub- 
ieUj  10  N.  Y.  487;  Funoh  v.  Abenheim,  20  Hun,  6;  Kent  v.  Man- 
chester, 29  Barb.  598;  JB'uss  v.  Morris,  63  Pa.  372;  Fishell  v. 
Bdl,  1  Clark  Ch.  38,  7  L.  ed.  45;  Phcenix  F.  Ins.  Co.  v.  Hoff- 
heimery  46  Miss.  658;  Beading  v.  Westson,  8  Conn.  122,  20  Am. 
Dec.  99;  Firmstone  v.  De  Camp,  17  N.  J.  Eq.  315.  The  correc- 
tion of  mistakes  in  written  instruments  occurring  by  accident, 
fraud  or  otherwise  has  been  one  of  the  acknowledged  branches  of 
equity  jurisdiction  from  the  earliest  history  of  the  court.  Cited 
in  Andrews  v.  Gillespie,  47  N.  Y.  491,  It  was  an  essential  in- 
gredient to  any  relief  under  this  head  that  it  should  be  on  an  ac- 
cident perfectly  distinct  from  the  sense  of  the  instrument.  Cited 
in  Faure  v.  MarUn,  7  N.  Y.  219,  57  Am.  Dec.  518.  See  Shel- 
burns  V.  Inchiquin,  1  Bro.  Ch.  350;  Story,  Eq.  Jur.  §§  121-194. 
A  policy  of  insurance  is  as  much  within  the  reach  of  the  principle 
as  any  other  written  contract.  Applied,  Andrews  v.  Fssex  F  dk 
M.  Ins.  Co.  3  Mason,  10.  Cited  in  Carpenter  v.  Providence 
Wash.  Ins.  Co.  45  U.  S.  4  How.  224,  11  L.  ed.  949.  When  re- 
formation is  sought  of  a  deed  which  through  fraud  or  mistake 
conveyed  less  land  than  was  orally  bought  and  paid  for,  the  case 
does  not  stand  as  if  there  were  no  deed;  and  the  error  may  be  cor- 
rected without  proof  of  such  part  performance  as  is  necessary  for 
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a  decree  of  specific  perfonnance  compelling  a  conveyance  of  the- 
whole  land  when  no  part  of  it  has  been  conveyed.  Cited  in  Sit- 
ehins  V.  PeUingiU,  58  N.  Y.  389.  See  Doe  v.  Doe,  37  N.  Y.  268, 
285;  Herbert  v.  Odlin,  40  N.  H.  267;  Brown  v.  Olines,  42  N.  H. 
160;  Kenmird  v.  George,  44  N.  H.  440;  Leach  v.  Noyes,  45  N. 
H.  364;  Tucker  v.  Madden,  44  Me.  206;  Adams  v.  Stevens^  49^ 
Me.  362;  ^wrr  v.  Hutchinson,  61  Me.  514;  Blodgett  v.  Hobart, 
18  Vt.  414;  Brown  v.  Lamphear,  35  Vt.  252;  Shattuch  v.  G^ay,. 
45  Vt.  87;  Blakeman  v.  Blakeman,  39  Conn.  320;  WiswaU  v, 
/T^z//,  3  Paige,  313,  3  L.  ed.  168;  Ehleringer  v.  Moria/rty,  10> 
Iowa,  78;  Barber  v.  Lyon,  15  Iowa,  37. 

h.  Instances  of  Mistake^  Relief  from. — Among  the  ordinary 
examples  of  such  errors  are  those  as  to  the  legal  effect  of  a  de- 
scription of  the  subject  matter  and  as  to  the  import  of  the  tech- 
nical words  and  phrases;  but  the  rule  is  not  confined  to  these 
instances.  Cited  in  2  Pom.  Eq.  Jur.  309.  See  Hunt  v.  Bouh- 
manier,  21  U.  S.  8  Wheat.  174,  5  L.  ed.  589,  26  U.  S.  1  Pet.  1,  7 
L.  ed.  27;  Pitcher  v.  Hennessey,  48  N.  Y.  415;  Lannin^  v.  Car- 
j}e?ifer,  48  K.  Y.  408;  O^Donn^U  v.  Harmon,  3  Daly,  424;  Caned y 
V.  Marcy,  13  Gray,  373-377;  StedweU  v.  Anderson,  21  Conn.  1Z\K 
H^iss  V.  Morris,  63  Pa.  367;  Moser  v.  Libenguth,  2  Eawle,  428; 
Cooke  V.  Husbands,  11  Md.  492;  Springs  v.  Harven,Z  Jones,  Eq.. 
96;  Larkins  Y.Biddh,  21  Ala.  252;  Stone  v.  Hale,  17  Ala.  557; 
Clapton  V.  Martin,  11  Ala.  187;  Clayton  v.  Freet,  10  Ohio  St- 
544;  Yourk^  v.  Miller,  10  Ohio,  85;  McN'aughten  v.  Partridge, 
11  Ohio,  223;  IF^Z^y  v.  7i/5^i^?«,  4  Bush,  168;  ^maVA  v.  Jordan, 
13  Minn.  264;  Sparks  Y.Pittirian,  51  Miss.  511;  Stockbridge  Jron 
Go.  V.  Hudson  Iron  Co,  107  Mass.  290;  Oliver  v.  Mutuxd  C.  M, 
Ins.  Co.  2  Curt.  C.  C.  277.  As  illustrative  of  the  various  ques- 
tion which  may  arise,  see  3  Pom.  Eq.  Jur.  414;  Clayton  v.  Freet, 
10  Ohio  St.  544;  Deford  v.  Mercer,  24  Iowa,  118  (quitclaim);  Mat- 
tin^ly  V.  Speak,  4  Bush,  316;  Lestrade  v.  Barth,  19  Cal.  660:. 
Brown  v.  Balen,  33  N.  J.  Eq.  469;  TTe^^on  v.  H^i/^on.,  31  N.  J. 
Eq.  51;  Day  v.  Day,  84  N.  C.  408;  Sawyer  v.  Hanson,  48  Wis. 
611;  Kilmer  v.  aS/w^^A,  77  N.  Y.  226;  Jackson  v.  Andrews,  59  ]N^. 
Y.  244;  ^w^A  v.  ZTzV^^^,  60  N.  Y.  298;  Albany  City  Sav.  Inst.  v. 
Burdick,  87  N.  Y.  40;  Crippen  v.  Baumes,  15  Hun,  136;  e7J>A7i- 
«<?;i  v.  Johnson,  8  Baxt.  261;  Bl^^kbum  v.  Randolph,  33  Aj"k. 
119;  Michel  v.  Tinsley,  69  Mo.  442;  Baker  v.  Massey,  50  Iowa,. 
399;  Ballentine  v.  Clark,   38  Mich.  395;  Pasma/n  Y,Monta^iLe^ 
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SON.  J.  Eq.  385;  Fly  v.  Brooks^  64  Ind.  50;  Nicholson  v.  CaresSy 
A9  Ind.  39;  Gerald  v.  Ellei/,  45  Iowa,  322;  Parish  v.  Scott,  10 
Heisk.  438;  Dart  v,  Barbour,  32  Mich.  267;  Cummings  v.  Freer, 
^6  Mich.  128;  jBwrr  v.  Hutchinsmi,  61  Me.  514;  jffw««  v.  Moi^ris, 
63  Pa.  367;  Blakeman  v.  Blakeman,  39  Conn.  320.  There  is  a 
^lass  of  cases  where  as  in  a  sale  or  conveyance  there  is  a  mistake 
AS  to  the  quality  or  subject  matter  of  the  thing  contracted  for  or 
where  by  accident  or  mistake  the  agreement  is  materially  variant 
from  what  the  parties  intended,  in  which  cases  courts  of  equity 
will  relieve  against  it.  Cited  in  Troy  Iron  <&  JV,  Factory  v.  Cor7i- 
ing,  45  Barb.  255.  See  Ma/rviii  v.  Bennett,  8  Paige,  312,  4  L. 
ed.  441,  26  Wend.  169;  Calverly  v.  Williams,  1  Ves.  Jr.  210. 

i.  Mistake  Shown  by  Parol  Proof. — The  mistake  may  be 
shown  by  parol  proof  and  relief  granted  to  the  injured  party 
whether  he  sets  up  the  mistake  affirmatively  by  bill  or  as  a  de- 
fense. Cited  in  Rosevelt  v.  Dale,  2  Cow.  133;  Walden  v.  Skifi- 
^ler,  101  U.  S.  585,  25  L.  ed.  966;  SneU  v.  Atlantic  F  dk  M.  Ins. 
Co.  98  U.  S.  89,  25  L.  ed.  54;  Hutcheon  v,  Johnson,  33  Barb.  398; 
Rider  \,  Powell,  4  Abb.  App.  Dec.  66;  Avery  v.  Chappel,  6 
Oonn.  274,  16  Am.  Dec.  56;  FisheU  v.  Bell,  1  Clarke  Ch.  38,  7 
L.  ed.  45;  Readvng  v.  Weston,  8  Conn.  122, 20  Am.  Dec.  99;  Smith 
V.  Jordan,  13  Minn.  269;  McOurdy  v.  Breathitt,  5  T.  B.  Mon. 
233,  17  Am.  Dec.  66;  2  Pom.  Eq.  Jur.  330.  Limited  in  Elder 
V.  Elder,  10  Me.  86,  25  Am.  Dec.  208.  Explained  in  Worley  v. 
Tuggle,  4  Bush,  194.  See  Nelson  v.  Carrington,  4  Munf.  352; 
Dale  V.  Roosevelt,  5  Johns.  Ch.  175,  1  L.  ed.  1048;  Lyon  v.  Rich^ 
mond,  2  Johns.  Ch.  51,  1  L.  ed.  292;  Seymowr  v.  Delancey,  6 
Johns.  Ch.  225,  2  L.  ed.  108;  Howes  v.  Barker,  3  Johns.  506; 
Rosevelt  v.  Dale,  2  Cow.  133;  Meads  v.  Lam^ngh,  Hopk.  Ch.  134, 
2  L.  ed.  369;  Wiser  v.  BlacUy,  1  Johns.  Ch.  607,  1  L.  ed.  263; 
KeissdhroAik  v.  Livingston,  4  Johns.  Ch.  144,  1  L.  ed.  795;  Bar- 
low V.  Scott,  24  N.  Y.  40;  Geiman  v.  Bea/rdsley,  2  Johns.  Ch.  274, 
1  L.  ed.  376;  Lyman  v.  United  States  Ins.  Co.  2  Johns.  Ch.  630, 
1  L.  ed.  519;  Ja/rvis  v.  Palmer,  11  Paige,  658,  5  L.  ed.  269; 
UenMe  v.  Royal  Exch.  Assur.  Co.  1  Ves.  Jr.  317;  Bradford  v. 
Union  Bank  of  Termessee,  54  U.  S.  13  How.  67,  14  L.  ed.  49; 
Bv/rdeUy.Simms,  3  J.  J.  Marsh.  190;  Story,  Eq.  Jur.  §  168; 
Moses  V.  Murgai/royd,  1  Johns.  Ch.  128,  1  L.  ed.  86;  Marks  v. 
Pell,  1  Johns.  Ch.  594, 1  L.  ed.  258;  Noble  v.  Comstock,  3  Conn. 
295;  Liggett  v.  Ashley,  5  Litt.  178.    Parol  evidence  is  permissible 
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to  prove  the  mistake  although  it  is  denied  in  the  answer.  Cited 
in  Phcenix  F.  Ins,  Co.  v.  HoffJieim£r^  46  Miss.  658.  A  party- 
may  be  permitted  to  show  by  parol  proof  a  mistake  as  well  a& 
fraud  in  the  execution  of  a  deed  or  other  writing.  Cited  in  Ly- 
man V.  United  Ins,  Co,  17  Johns.  376.  Parol  evidence  though 
confessedly  inadmissible  at  law  would  be  admissible  in  equity  as- 
a  defense  against  the  performance  asked  for.  Cited  in  Jewett  v. 
MiUeTj  10  N.  Y.  407.  See  Townshend  v.  Stangroom,  6  Ves.  Jr^ 
328;  HilevKm  v.  Wright^  9  Ind.  126;  Davidson  v.  Oreer^  3  Sneed>. 
384;  Immbert  v.  Hill^  41  Me.  475;  Adams  v.  Stevens^  49  Me.  366. 

.  j.  Burden  of  Proof. — The  burden  rests  upon  the  moving  party 
of  overcoming  the  strong  presumption  arising  from  the  terms  of 
a  written  instrument.  If  the  proofs  are  doubtful  and  unsatisfac- 
tory, if  there  is  a  failure  to  overcome  this  presumption  by  testi- 
mony entirely  plain  and  convincing  beyond  reasonable  controversy 
the  writing  will  be  held  to  express  correctly  the  intention  of  the 
parties.  Cited  in  Northwestern  MuL  L.  Ins,  Co,  v.  Nelson^  103 
U.  S.  549,  26  L.  ed.  438.  See  SheUyume  v.  Inchiquvn^  1  Bro. 
Ch.  338,  341;  HenUe  v.  Boyal  Exch.  Assur.  Co.  1  Ves.  Jr.  317;. 
TovmsJiend  v.  Stangroom,  6  Ves.  Jr.  328,  338;  Lymam,  v.  United 
Ins.  Co.  2  Johns.  Ch.  630, 1  L.  ed.  519;  OroAyes  v.  Boston  M,  Ins.. 
Co.  6  U.  S.  2  Cranch,  444,  2  L.  ed.  332. 

k.  Evidence  to  Show  Mistake  Must  be  Clear  and  Strong. — 

Chancery  forbids  relief  where  the  evidence  is  loose,  equivocal  or 
contradictory,  or  is  in  its  texture  open  to  doubt  or  to  opposing 
presumptions.  Applied  Hooker  v.  Reilly^  2  Abb.  TJ.  S.  475.  See 
Lymxjm  v.  United  Ins,  Co.  2  Johns.  Ch.  630,  1  L.  ed.  519.  It 
must  be  a  case  that  leaves  no  reasonable  doubt  in  the  mind  of  the 
court  especially  where  considerable  time  had  elapsed  and  the  par- 
ties to  the  original  transaction  have  died  before  application  is 
made  for  relief.  Cited  in  Stiles  v.  'WHlis^  6  Cent.  Rep.  489,  66 
Md.  552;  Pemiell  v.  WUson^  2  Eobt.  509.  See  Watkms  v.  Stochett^ 
6  Harr.  &  J.  435;  8howma/n  v.  JUiUer,  6  Md.  485.  Chancery 
will  afford  relief  only  when  the  mistake  is  properly  established  by 
the  evidence.  Cited  in  Gooding  v.  McAlister,  9  How.  Pr.  129; 
Humphreys  v.  Hurtt^  20  Hun,  400.  It  is  unsafe  to  change  the 
character  of  an  instrument  by  evidence  slight  and  unsatisfactory. 
Cited  in  Taylor  v.  Baldwin^  10  Barb.  585.  See  Steere  v.  Steere, 
6  Johns.  Ch.  1,  1  L.  ed.  987.  Where  a  contract  is  sought  to  be 
avoided  on  the  ground  of  surprise  or  mistake,  the  fact  of  such 
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surprise  or  mistake  must  be  either  conceded  or  so  clearly  estab- 
lished as  to  be  substantially  without  dispute.  Cited  in  Masterton 
V.  DeerSy  1  Sweeney,  418;  Veazie  v.  WUliams^  49  TJ.  S.  8  How.. 
157,  12  L.  ed.  1028;  Lyynan  v.  United  Ins.  Co.  2  Johns.  Ch.  632, 
1  L.  ed.  620;  McDonnell  v.  MilhoUand^  48  Md.  545;  PennelZ  v. 
Wilson^  2  Abb.  N.  S.  466;  Adair  v.  Ada/ir^  38  On.  49;  Arnold 
V.  Fowler,  4A  Ala.  168. 

1.  Relief  from  Mistake  in  Conyeyance. — Equity  has  jurisdic- 
tion to  correct  deeds  for  fraud  or  mistake  in  them.  Cited  in  Loss 
Y.  Ohry,  22  N.  J.  Eq.  55.  See  De  Riemer  v.  De  OcmtiUon,  4 
Johns.  Ch.  85, 1  L.  ed.  772.  The  fact  that  the  defendant  denies- 
that  there  is  a  mistake  and  testifies  that  the  deed  was  drawn  ac- 
cording to  the  intention  of  the  parties  will  not  prevent  the  court 
from  granting  the  relief  if  it  is  satisfied  that  the  deed  is  not  in  ac- 
cordance with  the  agreement,  but  ought  to  be  so.  Cited  in  Stines^ 
V.  Hays,  36  K  J.  Eq.  369.  See  1  Story,  Eq.  Jur,  §§  156,  157. 
The  law  requires  strong  proof  to  support  a  real  charge  of  mistake 
in  a  deed.  Cited  in  Shepard  v.  Shepard^  36  Mich.  179;  Mauzy 
V.  SeUa7%  26  Gratt.  646.  Where  no  statutory  enactment  inter- 
venes it  is  competent  for  a  court  of  equity  to  rectify  a  deed  or 
written  contract.  Cited  in  Place  v.  Johnson,  20  Minn.  229.  See 
De  Peyster  v.  HcLsbrouck,  11  N.  Y.  582.  Complainant  would  be 
entitled  to  relief  from  the  effect  of  an  omission  of  an  essential 
part  of  the  agreement  from  the  conveyance.  Cited  in  Rider  v- 
Pavodl,  28  N.  Y.  313,  4  Abb.  App.  Dec.  66.  Where  an  attorney 
in  drawing  a  deed  by  which  a  father  conveys  a  life  estate  to  his 
daughter  neglects  to  insert  "for  her  sole  and  separate  benefit"  it 
constitutes  such  a  mistake  as  a  court  of  equity  will  relieve  against. 
Similar  relief  may  be  granted  after  a  lapse  of  a  long  period.  Ap- 
proved in  Stone  v.  Hale,  17  Ala.  557,  52  Am.  Dec.  187.  The  ac- 
knowledgment of  a  deed  can  only  be  impeached  for  fraud,  and 
the  evidence  must  be  clear  and  convincing.  Cited  in  Smith  v. 
AUis,  52'Wis.  337.  See  SheJhurne  v.  Inchiquin,  1  Bro.  Ch.  338;, 
HenJde  v.  Royal  Exch.  Assur.  Co.  1  Ves.  Sr.  317;  Tovmshend  v. 
Stam^room,  6  Ves.  Jr.  332;  Lyman  v.  United  Ins.  Co.  2  Johns. 
Ch.  630, 1  L.  ed.  519;  Graves  v.  Boston  M.  Ins.  Co.  6  TJ.  S.  2 
Cranch,  444,  2  L.  ed.  332;  Rowland  v.  Blake,  97  U.  S.  624,  24 
L.  ed.  1027;  Russell  v.  Baptist  Theo.  Union,  73  111.  337.  The 
raisupported  testimony  of  the  wife  alone  is  not  sufficient  to  con- 
tradict the  certificate  of  acknowledgment  of  a  note  and  mortgage 
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made  by  husband  and  wife.  Applied  in  Smith  v.  AUis^  52  Wis. 
347.  To  prove  an  account  presented  by  the  defendants  to  the 
court  of  probate  in  which  they  charge  the  sale  of  land  at  $2,800. 
Evidence  of  the  actual  consideration  paid  could  not  be  received 
on  the  foundation  of  mistake.  Cited  in  Bdden  v.  Seymowr^  8 
Conn.  304,  21  Am.  Dec.  668.  See  Thompson  v.  Leake,  1  Madd. 
40;  PhiUips  v.  Thompson,  1  Johns.  Ch.  138,  1  L.  ed.  91;  Mwrlcs 
V.  Pell,  1  Johns.  Ch.  594, 1  L.  ed.  258;  Wiser  v.  Bldchly,  1  Johns. 
Ch.  609,  1  L.  ed.  264;  Washburn  v.  Merrills,  1  Day,  139;  M'OaU 
V.  M^CaUy  3  Day,  402;  NoUe  v.  Comstock,  3  Conn.  295;  Maigley 
v.  Hauer,  7  Johns.  341. 

m.  Enforcement  of  Corrected  Agreement. — The  agreement, 
when  corrected  and  made  to  speak  the  i-eal  sense  of  the  parties 
ought  to  be  enforced  as  well  as  any  other  agreement  perfect  in 
the  first  instance.  Cited  in  Wood^,  HiibbelZ,  5  Barb.  603;  2  Pom. 
Eq.  Jur.  330.  See  Bellows  v.  Stone,  14  N.  H.  175;  Smith  v. 
OreeUy,  14  K  H.  378;  Tilton  v.  Tilton,  9  K  H.  385;  Craig  v. 
Kittredge,  23  N.  H.  231;  Beardsley  v.  Knight,  10  Vt.  185;  Glass 
v.Hvlbert,  102  Mass.  24,41;  MetcalfY.  Putncmi,  9  Allen,  97; 
Quinn  v.  Roath,  37  Conn.  16;  Wooden  v.  HamHand,  18  Conn. 
101;  Chaniberlain  v.  Thompson,  10  Conn.  243;  Lyman  v.  United 
Ins.  Co,  17  Johns.  373;  Rosevelt  v,  Fulton,  2  Cow.  129;  Gates  v. 
Green,  4  Paige,  355,  3  L.  ed.  468.  The  Statute  of  Frauds  is  not 
a  bar  to  an  action  to  compel  a  specific  performance  of  an  oral 
agreement  where  the  vendee  was  induced  by  fraudulent  represen- 
tations to  accept  a  conveyance  not  including  all  the  lands  orally 
agreed  to  be  conveyed.  Cited  in  Beardsley  v.  DunUey,  69  H, 
Y,  584.  See  WiswaU  v.  Hall,  3  Paige,  313,  3  L,  ed.  168.  A 
fraudulent  possessor  is  never  allowed  for  beneficial  improvements. 
Oited  in  Va/n  Home  v.  Fonda,  5  Johns.  Ch.  416,  1  L.  ed.  127. 
The  absence  of  willful  fraud  on  the  part  of  the  vendor  will  not 
relieve  the  purchaser  from  the  injury  his  mistake  has  entailed  up- 
on others.  For  his  own  positive  acts  which  mislead  and  injure 
he  is  liable.  Cited  in  McCaU  v.  Davis,  56  Pa.  435.  See  Tyson 
V.  Passmore,  2  Pa.  124;  Fisher  v.  Woi^all,  5  Watts  &  S.  479; 
Jenks  V.  Fritz,  7  Watts  &  S.  201;  Livingston  v.  Peru  Iron  Co,  2 
Paige,  390,  2  L.  ed.  956;  Quick  v.  Stuyvesant,  2  Paige,  92,  2  L. 
cd.  826. 

§  182.  Intention  Cannot  be  Proved  by  Parol. — An  intended 
contract  not  made  cannot  be  set  up  in  place  of  one  made.  Sanr 
ford  V.  Howard,  29  Ala.  684. 
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Parol  evidence  is  not  admissible  to  effect  a  written  contract  in 
which  the  parties  have  plainly  expressed  their  intention.  Ames 
V.  Brooks^  3  New  Eng.  Rep.  485,  143  Mass.  844. 

It  is  error  to  admit  oral  testimony  of  the  intentions  with  which 
A  writing  is  executed.  Morris  v.  Robinson^  80  Ala,  291;  Watson 
V.  Watson,  24  S.  C.  229. 

A  contract  made  in  the  name  of  the  principal,  and  signed  in 
his  name  by  another  as  his  agent,  cannot  be  shown  by  parol  to 
have  been  signed  by  the  agent  with  the  intention  to  bind  himself. 
Heffron  v.  PoUa/rd,  73  Tex.  96. 

It  is  admissible  to  show  that  a  written  contract  with  a  certain 
person  who  is  named  as  "  agent "  was  intended  to  be  a  contract 
with  his  wife,  for  whom  he  was  acting  as  agent,  and  not  with  him 
personally.    Heab  v.  Pool,  30  S.  0.  140. 

Parol  evidence  as  to  what  was  intended  by  a  bill  of  sale,  or 
what  was  included  in  it,  is  inadmissible  to  contradict  or  add  to  the 
writing.    Schroeder  v.  Schmidt,  74  Cal.  459. 

Or  tiliat  the  parties  intended  a  sale  at  the  market  price  at  the 
time  payment  should  be  demanded.  Ma/rks  v.  Cass  County  M. 
dk  E.  Co.  43  Iowa,  146, 

Or  to  show  that  the  parties  intended  their  interests  should  be 
<lifferent  from  those  in  partnership  articles.  Taft  v.  Schwamh, 
«0  111.  289. 

Or  to  prove  that  an  ordinary  note  by  a  husband  and  wife  was 
intended  to  be  a  charge  upon  her  separate  estate.  Ragsdale  v. 
Oossett,  2  Lea,  729. 

To  show  that  corporate  officers  who  are  bound  as  makers  did 
not  intend  to  make  themselves  personally  liable.  McCandless  v. 
Belle  Plavn.  Canning  Co.  4  L.  R  A.  396,  78  Iowa,  161. 

Parol  evidence  is  not  admissible  to  show  that  a  reservation 
plainly  expressed  in  a  deed  was  not  intended.  Zear  v,  Durgin, 
«  New  Eng.  Rep.  896,  64  N.  H.  618. 

Or  an  intention  to  postpone  the  operations  of  a  deed.  Omaha 
<6  G.  Smdt  &  Ref.  Co.  v.  Tahor,  5  L.  R.  A.  226,  13  Colo.  41. 

Or  to  show  that  a  deed  delivered  to  a  grantee  was  intended  to 
operate  as  an  escrow  and  not  as  a  deed.  Har grave  v.  MeHhoume^ 
86  Ala.  270. 

Or  to  ahow  that  a  chattel  mortgage  was  intended  to  embrace 
property  not  specifically  included  therein.      Vam  Evera  v.  Davis^ 
51  Iowa,  637. 
20 
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Intention  cannot  be  proved  except  in  cases  of  ambigoity.    Mo- 
CleUand  v.  Ja/mes^  33  Iowa,  571. 

§  183.  Parol  Evidence  to  Show  a  Condition  Precedent. — 

In  harmony  with  well  recognized  principles  of  law  is  the  admis- 
sion of  parol  evidence  to  show  the  non-performance  of  a  condition, 
precedent  and  this  too  where  the  agreement  of  the  parties  has 
assnmed  a  written  form.  Pym  v.  Cwm/pbeU^  6  EL  &  Bl.  370;. 
WaRis  V.  LiMea,  11  C.  B.  N.  S.  368;  WUam  v.  Powers,  131 
Mass.  539;  Seymour  v.  Gowmg,  4  Abb.  App.  Dec.  200;  Benton 
V.  MaHi/n,  52  K  Y.  570;  JuHlard  v.  Ghaffee,  92  K  Y.  535, 
and  cases  cited.  See  also  Mem.  in  opinion  Reynolds  v.  Robinson, 
110  N.  Y.  654.  It  is  perhaps  needless  to  say  that  such  a  defense 
is  snbject  to  suspicion,  and  that  the  rule  stated  should  be  cautious- 
ly applied  to  avoid  mistake  or  imposition  and  strictly  confined  to 
cases  clearly  within  its  reason.  IHd.  Parol  testimony  is  admis- 
sible to  show  that  an  assignment  in  writing  of  a  bond  and  mort- 
gage was  intended  only  to  secure  the  assignee  from  the  payment 
of  a  debt  then  in  suit,  which  might  subsequently  become  a  lien 
upon  a  tract  of  land  purchased  by  the  assignee  from  the  assignor; 
such  testimony  being  allowed  to  explain  the  intent  of  the  con- 
tracting parties  not  to  vary,  alter  or  contradict  the  terms  of  their 
written  agreement.  FvUwood  v.  Blanding,  26  S.  0.  312.  And 
where  the  contract  between  the  parties,  as  shown  by  their  corre- 
spondence, does  not  specify  the  commission  or  rate  of  compensa- 
tion to  be  paid  to  the  agent,  oral  evidence  of  an  antecedent 
agreement  as  to  that  matter  may  be  admitted,  but  this  principle 
cannot  be  extended  to  the  admission  of  oral  evidence  as  to  an 
agreement  for  the  insertion  of  restrictions,  or  special  stipulation 
in  a  deed  outside  of  the  written  provisions  customary  in  a  war- 
ranty deed.  Sayre  v.  Wilson,  86  Ala.  151.  And  when  a  contract 
in  writing  is  uncertain  in  its  terms,  parol  testimony  of  a  subse- 
quent agreement  by  and  between  the  same  contracting  parties^ 
making  such  contract  definite,  certain  and  plain,  is  admissible. 
Katz  V.  Bedford,  1  L.  R.  A.  826,  77  Cal.  319.  Parol  testimony 
cannot  add  to  an  imperfect  contract  a  material  part  in  order  to 
sustain  it  or  make  it  valid;  but  it  can  apply  a  description  in  it  to 
the  subject  of  the  contract.     Watson  v.  Baker,  71  Tex.  739. 

In  fact  it  has  been  decided  that  parol  or  extrinsic  proof  is 
always  admissible  and  competent  to  identify  the  subject  matter 
of  a  contract  if  necessary;  and  this  in  no  way  violates  the  rule 
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that  oral  proof  is  inadmissible  to  vary  or  contradict  the  terms  of 
a  written  contract.  Bulkley  v.  Demne^  3  L.  R.  A.  330,  127  IlL 
407. 

So  it  may  be  shown  that  the  instrument  sued  lipon  was  not  to 
take  effect  as  an  agreement  until  it  was  approved  by  some  partic- 
ular person,  and  that  such  approval  has  not  been  given  {Pym  v. 
Camphell^  6  El.  &  Bl.  370);  or  it  may  be  shown  that  the  instru- 
ment was  not  to  be  obligatory  on  the  party  sued  until  another 
person  signed  it  above  his  signature.  Ely  v.  KiUborn^  5  Denio,. 
512.  The  facts  surrounding  the  transaction  however  may  be 
such  as  to  estop  the  party  from  introducing  such  a  defense.  Dair 
V.  United  States,  83  U.  i.  16  Wall.  1,  21  L.  ed.  491. 

§  184.  Parol  Evidence  to  Prove  a  Warranty. 

a.  A  Cardinal  Principle  Stated. — A  cardinal  principle  of  the 
law  of  sales  requires  that  the  bulk  purchased  shall  correspond  in 
quality,  grade,  etc.,  with  the  sample  shown  in  all  cases  where  the 
sale  is  by  sample  there  is  an  implied  warranty  in  such  cases  and 
evidence  is  competent  to  show  any  features  of  the  transaction 
that  can  legitimately  impress  the  features  of  a  warranty  upon  the 
vendor.  BrcmUey  v.  Thomas,  22  Tex.  270,  73  Am.  Dec.  264, 
265,  266;  Bradford  v.  Manly,  13  Mass.  138,  7  Am.  Dec.  122. 
123,  with  note,  125;  WUliains  v.  Spafford,  8  Pick.  250;  Day  v, 
Ragv^t,  14  Minn.  273;  Beirne  v.  Dord,  5  N.  Y.  95,  55  Am.  Dec. 
321;  Hanson  v.  Busse,  45  Dl.  496.  But  compare  Boyd  v.  Wil- 
son, 83  Pa.  319,  24  Am.  Rep.  176;  West  Repuhlic  Min.  Co.  v. 
Jones,  108  Pa.  55,  65.  See  Parker  v.  Palmer,  4  Barn.  &  Aid. 
387;  Bennett's  Benj.  Sales,  §  648;  Parkinson  v.  Lee,  2  East,  314; 
referring  also  to  Azemar  v.  Casella,  L.  R.  2  C.  P.  446;  and  con- 
sult also  Campb.  Sales,  305;  Gunther  v.  Atwell,  19  Md.  157. 

b.  Sale  of  Merchandise  by  Sample. — The  commercial  activi- 
ties of  modem  life  imperatively  require  that  in  all  cases  of  sale  of 
merchandise  by  sample  the  agreement  shall  be  impressed  with 
the  characteristics  of  warranty,  and  that  parol  evidence  is  admis- 
sible to  show  the  precise  nature  and  extent  of  that  warranty.  We 
say  this  is  generally  held  and  yet  as  will  be  seen,  not  without 
dissent.  That  a  sale  by  sample  implies  a  warranty  tliat  the  bulk 
is  equal  to  the  sample  was  held  in  the  United  States  Supreme 
Court  in  Schuchardt  v.  Aliens,  6S  U.  S.  1  Wall.  359,  370,  17  L. 
ed.  642,  646,  and  was  decided  or  taken  for  granted  in  the  follow- 
ing cases  :    Barnard  v.  Kellogg,  77  U.  S.  10  Wall.  383,  19  L.  ed. 
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987;  Huhbard  v.  Ge<yrge,  49  HI.  275;  Webster  v.  Oranger,  78  111. 
230;  OiU  V.  Kaufmrni,  16  Kan.  571;  Gunther  v.  Atwell,  19  Md. 
157;  BooiKfyy  v.  Plaiated,  51  N.  H.  436;  BanUey  v.  Thomas,  22 
Tex.  270;  WhiMaher  v.  Hueske,  29  Tex.  355;  Bradford  v.  i/imZy, 
13  Mass.  139;  WHMams  v.  Spafford,  8  Pick.  250;  WhUnKyre  v. 
.Siw^A  Boston  Iron  Co,  2  Allen,  52,  58;  Warmg  v.  Mason,  18 
Wend.  425;  JbT^^^e*  v.  Jtf'^<zrf,  1  Denio,  378,  386;  Beirne  v.  2?(?r<?, 
5  K  Y.  95,  99;  Leonard  v.  J^ot^i^r,  44  N.  Y.  289;  ^t^^A^  v, 
^ray,  60  Cal.  284;  Graff  v.  i^(?«^,  67  Mo.  512,  521. 

In  Pennsylvania  there  is  no  implied  warranty  that  goods  sold 
by  sample  are  equal  to  the  sample  in  quality;  the  maxim  of  ca/oeat 
emptor  applies  in  all  its  rigor.  See  Boyd  v.  WUson,  83  Pa.  319 
This  State  retains  the  full  array  of  early  decisions  on  this  subject, 
and  is  conspicuously  at  variance  with  nearly  every  other  jurisdic- 
tion in  this  country. 

A  warranty  may  relate  to  the  quality  or  condition  of  the  article 
sold  or  its  character.  There  is  no  distinction  in  principle  between 
representations  as  to  quality,  condition  or  character,  and  what  will 
amount  to  a  warranty  in  one  case  will  in  another.  Hanjokins  v. 
PemberUm,  51  N.  Y.  198;  Bounce  v.  Dow,  64  K  Y.  411;  White 
V.  Miller,  71  K  Y.  118;    Vam,  Wyck  v.  AUen,  69  N,  Y.  61. 

c.  Distinction  in  Older  Cases  not  Tenable. — The  distinctions 
made  in  some  of  the  older  cases  are  no  longer  tenable.  They 
were  based  mainly  upon  the  authority  of  Ohandelor  v.  Lopus, 
Oro.  Jac.  4,  and  that  case  has  been  distinctly  overruled  in  Eng- 
land. Seixas  v.  Woods,  2  Oai.  48,  is  tainted  with  the  infirmities 
of  the  former  case  and  ChanceUor  Kent,  who  took  part  in  citing 
it  intimates  in  his  commentaries  a  doubt  of  its  correctness,  2 
Kent,  479. 

d.  Rules  Governing  Contracts  of  Warranty. — Contracts  of 
warranty  are  governed  by  the  same  rules  of  law  that  apply  to  all 
other  contracts,  and  therefore  a  warranty  need  not  be  expressed  in 
any  particular  form  of  language.  If  the  vendor,  at  the  time  of  the 
sale  affirms  a  fact  as  to  the  essential  qualities  of  his  goods  in  clear 
and  definite  language,  and  the  purchaser  buys  on  the  faith  of  such 
affirmation,  that  is  an  express  warranty.  Polhermis  v.  Heiman, 
45  Cal.  573;  Murray  v.  Smith,  4  Daly,  277;  CaUa/nan  v.  Brawn, 
31  Iowa,  333;  Thorne  v.  Mc  Veagh,  75  111.  81;  BryarU  v.  Crosby, 
40  Me.  9;  Ca/rley  v.  WiZkins,  6  Barb.  557;  Oneida  Mfg.  Soc.  v. 
LoAJorence,  4  Cow.  440.    The  word  "  warranty  "  need  not  be  used 
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in  order  to  constitute  a  contract  of  warranty.  Chapmmi  v.  Murch, 
19  Johns.  290;  Boberts  v.  Morgan^  2  Cow.  438;  Whitney  v.  Sut- 
ton, 10  Wend.  411. 

It  is  certainly  a  regretable  incident  that  perfect  uniformity  can- 
not prevail  in  a  matter  of  this  importance.  The  New  York  Court 
of  Appeals  distinctly  announced  the  prevailing  doctrine  in  a  com- 
paratively recent  case  {Hawkins  v.  Pewherton,  51  N.  Y.  198) 
and  with  great  particularity  repudiated  Chcmdelor  v.  LapuSj 
Cro.  Jac.  4,  declaring  that  it  was  without  weight  of  authority  either 
in  this  country  or  in  England — the  doctrine  has  long  since  been 
exploded — ^see  Hilliard  on  Sales,  237,  noi€\  2  Kent,  Com.  (Corn- 
stocks  ed.)  633,  note  a;  Marriot  v.  Hampton,  2  Smith,  Lead. 
Cases,  5th  Am.  ed.  238;  Bradford  v.  Manly,  13  Mass.  139;  Stone 
V.  Denny,  4  Met.  151. 

e.  Warranty  Outside  of  Agreements  Relating  to  Land. — 

To  allow  the  introduction  of  parol  evidence  to  prove  a  warranty 
which  was  part  of  the  prior  or  contemporaneous  agreement,  and 
about  which  the  deed  or  other  writing  is  silent,  is  certainly  a 
direct  contradiction  to  that  elementary  and  universally  recognized 
rale  of  law  and  of  reason,  that  in  the  absence  of  fraud  or  mistake 
parol  evidence  cannot  be  received  to  contradict  or  vary  the  terms 
of  a  written  contract.  For  it  is  the  plain  and  recognized  doctrine, 
and  may  be  said  to  be  an  elementary  principle,  that,  upon  the 
execution,  delivery  and  acceptance  of  a  deed  or  written  instru- 
ment, all  prior  or  contemporaneous  parol  stipulations  or  under- 
standings as  to  warranty,  or  incidents  in  any  way  relating  to  the 
subject  matter  are  merged  in  the  deed  or  writing,  and  cannot  be 
contradicted  or  varied  by  parol.  Mr.  Wharton  after  stating 
similar  principles  says, — and  cites  a  multitude  of  cases  in  support 
thereof — that,  "  to  deeds  the  rules  just  expressed  are  eminently 
applicable  for  the  reason  that  the  more  solemn  are  the  formalities 
prescribed  by  a  disposative  document,  and  the  more  permanent  are 
meant  to  be  the  disposition  it  makes,  the  more  unjust  is  its  varia- 
tion by  an  agency  so  liable  to  careless  or  fraudulent  falsification 
as  is  unwritten  speech.  Hence  it  is  that  the  courts  are  uniform 
in  their  refusal  to  admit,  except  in  case  of  fraud  or  gross  concur- 
rent mistake,  parol  evidence  to  contradict  or  vary  the  terms  of  a 
deed  as  between  the  parties.  ...  To  deeds  also  is  the  rule 
applied,  that  to  what  is  written  no  new  ingredients  can  be  added 
by  parol.    In  applying  this  doctrine  it  has  been  held  that  a  limited 
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warranty  in  a  deed  cannot  be  extended  to  a  general  warranty  by 
proof  of  a  parol  agreement  to  that  effect,  made  at  the  time  of  the 
delivery  of  the  deed.  Raymond  v.  Raymond,  10  Ouslu  134; 
Dutton  V.  Gerrish,  9  Cush.  89.  Parol  evidence  of  a  verbal  war- 
ranty of  the  quantity  of  land  conveyed  by  deed  is  inadmissible,  as 
tending  to  vary  and  contradict  the  terms  of  the  instrument.  Cook 
V.  ComJ>ay  39  N.  H.  592,  75  Am.  Dec.  241,  and  note,  242;  Ma/rtm 
V.  HamLm,  18  Mich.  354,  100  Am.  Dec.  181;  Cabot  v.  Christie, 
45  Vt.  121,  1  Am.  Rep.  313;  where  it  is  said  that  a  deed  purports 
to  contain  all  the  covenants  of  the  grantor  with  respect  to  the 
land  conveyed,  and  that  to  add  a  new  covenant  by  parol  would 
be  a  palpable  violation  .of  the  rule  that  written  instruments  are 
not  to  be  varied  by  parol  or  oral  testimony.  So  where  the  deed 
is  absolute  in  form,  a  verbal  warranty  in  the  nature  of  a  condition 
made  prior  to  its  execution  cannot  be  ingrafted  upon  the  deed  by 
parol  evidence.  Marshall  County  H.  S,  Co.  v.  Iowa  Evangelical 
Synod,  28  Iowa,  360;  Bryan  v.  Swain,  56  Cal.  616. 

So  the  covenant  implied  by  the  acceptance  of  a  deed  expressly 
warranting  against  all  claims  except  certain  taxes  cannot  be 
defeated  by  oral  evidence  of  a  verbal  contemporaneous  agreement 
to  pay  such  taxes.    McLeod  v.  Skiles,  81  Mo.  595, 

f .  An  Elementary  Rnle  of  Law. — It  is  elementary  law  that 
upon  the  execution,  delivery  and  acceptance  of  a  deed  or  written 
instrument  aU  prior  contemporaneous  parol  stipulations  are  merged 
in  the  deed  or  writing,  and  cannot  afterward  be  set  up  to  contra- 
dict or  vary  the  same.  It  is  scarcely  necessary  to  refer  to  ele- 
mentary authority  or  adjudged  cases  to  establish  so  plain  and 
recognized  a  doctrine  as  this.  Robins  v.  Ayres,  10  Mo.  538,  and 
2  Whart.  Ev.  §§  920,  921,  are  amply  sufficient  for  this  purpose. 

These  citations  sufficiently  indicate  the  present  attitude  of  the 
courts  upon  the  subject  under  review.  We  gather  from  them  that 
where  the  vendor  of  real  estate  during  some  preliminary  negotia- 
tion touching  its  sale,  and  where  as  a  result  of  such  negotiations 
a  sale  is  perfected  and  a  conveyance  issues  which  does  not  express 
in  its  recitals  the  parol  warranty  which  had  been  agreeii  upon, 
evidence  of  any  conversation  tending  to  show  a  parol  warranty  is 
inadmissible. 

To  meet  the  difficulties  this  situation  frequently  imposes  the 
courts  have  resorted  to  various  refinements  and  distinctions,  which 
while  having  the  direct  effect  of  abrogating  or  at  least  suspending 
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the  Statute  of  Frauds  are  all  couched  lu  phraseology  which  dis- 
<claims  any  such  intention.  They  admit  the  parol  evidence,  not  for 
the  purpose  of  aflEecting  the  interpretation  of  the  particular  writ- 
ing which  the  party  is  called  upon  to  meet,  but  for  the  purpose 
•of  enlarging  the  juridical  sphere  of  action  so  as  to  embrace  the 
whole  transaction  to  which  the  writings  belong,  and  define  the 
rights  growing  out  of  the  case.    Miller  v.  Fichthom^  31  Pa.  252. 

§  185.  Parol  Evidence  to  Explain  Receipts  in  FuII^  Bills  of 
Lading^  etc. — "  A  receipt  in  full  when  given  with  full  knowledge 
of  all  the  circumstances  and  in  the  absence  of  fraud  is  conclusive." 
5  Starkie,  Ev.  1296;  3  Phillips,  Ev.  (4  Am.  ed.)  653.  This 
dictum  of  the  English  authorities  has  little  influence  with  our 
courts  at  the  present  day.  The  cases  in  which  a  receipt  has  been 
held  to  be  conclusive  upon  the  party  giving  it  will  be  found  to  be 
•cases  where  the  claims  or  accounts  were  in  dispute,  and  a  com- 
promise was  agreed  upon;  or  where  a  receipt  was  given  for  un- 
liquidated damages.  Such  were  the  cases  of  Coon  v,  Knapp^  8 
N.  Y.  402,  and  Kellogg  v.  RichoArds^  14  Wend.  116.  In  such 
instances  the  receipts  were  held  to  be  in  the  nature  of  a  contract 
and  release  and  that  it  could  not  be  varied  by  parol  proof;  a 
receipt  furnishes  mere  prima  facie  evidence  of  the  lacts  stated 
therein  and  that  it  may  be  controverted  or  explained  by  parol 
■evidence  is  too  firmly  established  by  authority  throughout  the 
country  to  admit  of  question  or  demur.  This  grows  out  of  the 
fact  that  a  receipt  is  not  a  contract,  it  is  a  mere  declaration  or 
Admission  in  writing.  Where  a  contract  is  embodied  in  a  receipt, 
then,  so  far  as  the  receipt  contains  a  contract,  itcannot  be  contro- 
verted or  explained  by  parol.  This,  too,  without  reference  to  any 
■distinction  between  a  receipt  for  a  specified  sum  of  money  or  a 
receipt  in  full.  The  same  rule  applies  in  each  instance;  no  reason 
is  apparent  why  it  should  not.  A  receipt  for  a  specified  sum  of 
money  contains  a  declaration  that  a  certain  sum  has  been  paid  in  full 
of  all  claims  of  a  certain  kind  or  of  all  demands — ^neither  kind  of 
receipt  embod'ied  any  contract,  both  furnish  only  prima  facie  evi- 
<lence  and  are  valuable  only  as  both  such  are  equally  open  to 
explanation  or  contradiction.  See  opinions  of  Commtsdmiera  Hunt 
and  Earl  in  Byan  v.  Wa7^d^  48  N.  Y.  204;  also  Woods,  Pr.  Ev. 
§  24,  chap.  2.  In  harmony  with  the  foregoing  it  is  well  settled 
that  a  bill  of  lading  or  invoice  may  be  explained  by  parol  {Gros- 
•^etior  V.  Phillvpa^  2  Hill,  151;  HihJm^t  v.  Carter^  1  T.  R.  745, 
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746;  Bank  of  Rochester  v.  Jones^  4  N.  T.  500,  501;  Sweet  v^ 
Bwrney,  23  K.  Y.  335;  WoLter  v.  Ro%b,  2  Wash.  C.  C.  283);  and 
it  may  be  shown  by  parol  to  have  been  intended  as  evidence  of  an 
absolute  sale,  a  trust,  a  mortgage,  a  pledge,  a  lien  or  a  mere 
agency.  Bailey  v.  Hudson  River  R.  Co.  49  IS.  Y.  70,  opinion 
by  Church,  Ch. 

Bills  of  lading  and  subscription  papers  are  catalogued  witk 
receipts,  and  parol  evidence  is  properly  admitted  to  explain  and 
contradict  them.  They  are  withdrawn  from  the  operation  of  the- 
rule  which  excludes  parol  evidence  to  vary  or  contradict  the  terms, 
of  a  written  instrument,  being  mere  memoranda  hastily  given., 
they  are  by  business  usage  treated  as  provisional,  the  same  liberty 
exists  as  to  informal  short-hand  memoranda.  Whart.  Ev.  §  92<'>^ 
A  very  recent  decision  in  Iowa  confirms  the  views  previously 
expressed.  It  was  held  that  as  receipts  showing  a  settlement  are 
but  prima  facie  evidence  of  such  settlement  they  may  be  contra^ 
dieted  by  parol  testimony.     Thompson  v.  Maaywell^  74  Iow6^  415.. 

§  186.  Parol  Evidence  of  Antecedent  Contemporaneous  and 
Subsequent  Agreements. — As  a  general  rule  extrinsic  evidence 
by  way  of  parol  testimony  is  not  admissible,  either  to  add  to,  subtract 
from  or  contradict  or  in  any  way  vary  the  terms  of  a  written  con- 
tract; all  antecedent  or  contemporaneous  negotiations  or  agreements 
are  merged  into  the  written  agreement.  Stodda/rd  v.  Nelson,  IT 
Or.  417.  In  an  action  to  recover  back  money  paid  on  a  transfer,, 
and  assignment  of  land  interests,  evidence  by  a  written  instru- 
ment which  merely  states  that  the  assignor  transfers  his  "  right, 
title  and  interest  to  the  land  recently  contracted  for,"  and  that  the 
assignees  assume  all  liabilities,  parol  testimony  cannot  be  received 
aa  to  a  promise  or  agreement  by  the  assignor  antecedent  to  the 
execution  of  the  written  assignment,  or  contemporaneous  there- 
with, to  refund  the  money  if  the  assignees  failed  to  acquire  a  deed 
to  the  land.  Griel  v.  Lomax,  86  Ala.  132.  But  collateral  agree- 
ments while  inadmissible  to  vary  a  written  contract  may  be  proved 
for  the  purpose  of  showing  that  the  contract  never  had  a  legal 
existence.    Brewer  v.  Reel,  74  Iowa,  506. 

And  so  parol  testimony  is  admissible  to  show  that  a  writing^ 
which  is  in  form  a  complete  contract  was  not  to  become  binding 
until  the  performance  of  some  condition  precedent  resting  on 
parol;  but  this  rule  should  be  very  cautiously  applied.  Reynolds^ 
V.  Roiinsonj  110  N.  Y.  654.     And  parol  testimony  is  admissible 
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to  show  that  an  assignment  in  writing  of  a  bond  and  mortgage 
was  intended  only  to  secure  the  assignee  from  the  payment  of  a 
debt  then  in  suit,  which  might  subsequently  become  a  lien  upon 
a  tract  of  land  purchased  by  the  assignee  from  the  assignor;  such 
testimony  being  allowed  to  explain  the  intent  of  the  contracting 
parties  not  to  vai"y,  alter  or  contradict  the  terms  of  their  written 
agreement.  FuUwood  v.  Blcmding^  26  S.  C.  312.  And  where 
the  contract  between  the  parties,  as  shown  be  their  correspondence^ 
does  not  specify  the  commissions  or  rate  of  compensation  to  be 
paid  to  the  agent,  oral  evidence  of  an  antecedent  tigreement  as  to 
that  matter  may  be  admitted;  but  this  principle  cannot  be  extended 
to  the  admission  of  oral  evidence  as  to  an  agreement  for  the  inser- 
tion of  restrictions,  or  special  stipulations  in  a  deed  outside  of  the 
written  provisions,  customary  in  a  warranty  deed.  Sayre  v.  Wil- 
son^ 86  Ala.  151. 

When  a  contract  in  writing  is  uncertain  in  its  terms,  parol  testi- 
mony of  a  susequent  agreement  by  and  between  the  same  con- 
tracting parties  making  such  contract,  definite,  certain  and  plain,  is 
admissible.     iTote  v.  Bedford^  77  Cal.  319. 

Parol  evidence  has  been  received  to  show  a  contemporaneous  but 
distinct  contract  on  the  same  general  subject  matter  {Dupa/rquet 
V.  Knvhd,  24  Hun,  653,  654;  Lewis  v.  Sedbury,  74  N.  Y.  409; 
Ghapin  V.  Dohson^  78  N.  Y.  74;  Unger  v.  Jacobs^  7  Hun,  220);  as 
for  example,  an  agreement  by  the  payee  of  a  note  given  for  a 
sewing  machine  to  furnish  ^Jie  maker  work  within  a  certain  time^ 
at  a  certain  price.      Weeks  v.  Medler^  20  Kan.  57. 

While  it  is  generally  true  that  all  prior  and  contemporaneous 
negotiations  are  merged  in  the  written  agreement  of  the  parties, 
and  parol  evidence  could  not  be  received  of  such  negotiations  to 
vary,  contradict  or  alter  the  terms  of  the  written  agreement  to 
ingraft  a  new  condition,  it  must  be  remembered  that  there  is 
another  rule  equally  important  which  allows  a  collateral  agree- 
ment made  prior  to  or  contemporaneous  with  a  written  agreement^ 
but  not  inconsistent  with  or  aflFecting  the  terms,  to  be  given  in  evi- 
dence. Enskine  v.  Adeane^  L.  R.  8  Ch.  App.  756;  Morgan  v. 
Grljjlth,  L.  R.  6  Exch.  69;  Johnson  v.  Oppenheim^  55  N.  Y.  280. 

It  is  quite  unnecessary  to  remark  that  where  on  a  consideration 
independent  of  a  written  instrument  a  certain  thing  is  to  be  done 
or  omitted,  parol  evidence  of  such  contemporaneous  or  antecedent 
agreement  is  admissible.     Lewis  v.  Seahiry,  74  N.  Y.  409. 
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§  187.  Function  of  Courts  of  Equity  in  Cases  of  Mistake. — 

Courts  of  eqnitj  afford  relief  in  case  of  mistake  of  facts,  aud  al- 
low  parol  evidence  to  vary  and  reform  written  contracts  and  in- 
struments when  the  defect  or  error  arises  from  accident  or  mis- 
conception, as  properly  forming  an  exception  to  the  general  role 
which  excludes  parol  testimony  oflEered  to  vary  or  contradict  writ- 
ten instruments.  Where  the  mistake  is  admitted  by  the  other 
party,  relief,  as  all  agree,  will  be  granted,  and  if  it  be  f uUy  proved 
by  other  evidence,  Jxtdge  Story  says,  the  reasons  for  granting  re- 
lief seem  to  be  equally  satisfactory.  1  Story,  Eq.  Jur.  (9th  ed.) 
§  156.  This  principle  received  a  vigorous  application  in  a  recent 
case  before  the  United  States  Supreme  Court  in  which  Mr.  Justice 
Clifford  elaborates  the  reasoning  involved  in  such  contentions  in 
language  which  we  reproduce  as  affording  the  most  instructive 
review  of  the  subject  the  decisions  anywhere  contain. 

^^Kules  of  decision  in  suits  for  specific  performance  are  neces- 
sarily affected  by  considerations  peculiar  to  the  nature  of  the 
right  sought  to  be  enforced  and  the  remedy  employed  to  accom- 
plish the  object.  Where  no  question  of  fraud  or  mistake  is  in- 
volved, the  rule  with  respect  to  the  admission  of  parol  evidence 
to  vary  a  written  contract  is  the  same  in  courts  of  equity  as  in 
those  of  common  law;  the  rule  in  both  being  that  when  an  agree- 
ment is  reduced  to  writing  by  the  act  and  consent  of  the  parties, 
the  intent  and  meaning  of  the  same  must  be  sought  in  the  instru- 
ment which  they  have  chosen  as  the  repository  and  evidence  of 
their  purpose,  and  not  in  extrinsic  facts  and  allegations.  Proof 
of  f i-aud  or  mistake,  however,  may  be  admitted  in  equity  to  show 
that  the  terms  of  the  instrument  employed  in  the  preparation  of 
the  same  were  varied  or  made  different  by  addition  or  subtrac- 
tion from  what  they  were  intended  and  believed  to  be  when  the 
4Bame  was  executed. 

"Evidence  of  fraud  or  mistake  is  seldom  found  in  the  instru- 
ment itself,  from  which  it  follows  that  unless  parol  evidence  may 
be  admitted  for  that  purpose,  the  aggrieved  party  would  have  as 
little  hope  of  redress  in  a  court  of  equity  as  in  a  court  of  law. 
Even  at  law,  all  that  pertains  to  the  execution  of  a  written  in- 
strument or  to  the  proof  that  the  instrument  was  adopted  or  rati- 
fied by  the  parties  as  their  act  or  contract,  is  necessarily  left  to 
^xtidnsic  evidence,  and  witnesses  may,  consequently,  be  called  for 
the  purpose  of  impeaching  the  execution  of  a  deed  or  other  writ- 
ing under  seal,  and  showing  that  its  sealing  or  delivery  was  pro- 


FABOL   KVIDENOB.  ^15 

<siired  by  fraudulently  substituting  one  instrument  for  another,  or 
by  any  other  species  of  fraud  by  which  the  complaining  party 
was  misled  and  induced  to  put  his  name  to  that  which  was  sub- 
stantially diflEerent  from  the  actual  agreement.  ThoroughgoocCa 
Cdse^  2  Coke,  5. 

"When  the  deed  or  other  written  instrument  is  duly  executed 
and  delivered,  the  courts  of  law  hold  that  it  contains  the  true 
^agreement  of  the  parties,  and  that  the  writing  furnishes  better 
evidence  of  the  sense  of  the  parties  than  any  that  can  be  supplied 
by  parol,  but  courts  of  equity,  says  ChanceUar  Kent,  have  a  broader 
jurisdiction  and  will  open  the  written  contract  to  let  in  an  equity 
•arising  from  facts  perfectly  distinct  from  the  sense  and  construc- 
tion of  the  instrument  itself.  Pursuant  to  that  rule,  he  held  it  to 
be  established  that  relief  can  be  liad  against  any  deed  or  contract 
in  writing  founded  on  mistake  or  fraud,  and  that  mistake  may  be 
-shown  by  parol  proof  and  the  relief  granted  to  the  injured  party 
whether  he  sets  up  the  mistake  affirmatively  by  bill  or  as  a  de- 
fense.    Gillespie  v.  Moon,  2  Johns.  Ch.  585,  596,  1  L.  ed.  500. 

"Parol  proof,  said  the  same  learned  magistrate,  is  admissi1)le 
in  equity  to  correct  a  mistake  in  a  written  contract  in  favor  of  the 
-complainant  seeking  a  specific  performance,  especially  where  the 
•contract  in  the  first  instance  is  imperfect  without  referring  to  ex- 
trinsic facts.  ICeisdelbrack  v.  Livingston,  4  Johns.  Ch.  144,  1  L. 
•ed.  795;  Cathcart  v.  Rohinson,  30  U.  S.  5  Pet.  264,  8  L.  ed.  12p. 

"Many  cases  support  that  proposition  without  qualification,  and 
all  or  nearly  all  agree  that  it  is  correct  where  it  is  invoked  as  de- 
fense to  a  suit  to  enforce  specific  performance.  Little  or  no  dis- 
agreement is  found  in  the  adjudged  cases  to  that  extent,  but  there 
are  many  others  where  it  is  held  that  the  rule  is  unsound  when 
applied  in  behalf  of  a  complainant  seeking  to  enforce  a  specific 
performance  of  a  contract  with  variations  from  the  written  in- 
strument. Difficulty,  it  must  be  admitted,  would  arise  in  any 
attempt  to  reconcile  the  decided  cases  in  that  regard."  Wald/m 
V.  Skinner,  101  U.  S.  577,  25  L.  ed.  963. 

§  188.  Collection  of  Recent  Anthorlties  on  the  Subject.— 
There  are  decisions  holding  that  parol  evidence  is  incompetent  to 
•contradict  a  cei*tificate  of  acknowledgment.  Kerr  v.  liussell,  69 
III  666;  Green  v.  Godfrey,  44  Me.  25. 

The  certificate  of  the  Justice  of  the  Peace  of  the  acknowledg- 
ment of  a  deed  or  mortgage  is  a  judicial  act;  it  is  conclusive  of  the 
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facts  certified  to  in  the  absence  of  fraud  or  duress.     Hector  v, 
Glmgow,  79  Pa.  79. 

Under  a  general  denial  in  replevin,  defendant  may  show  by 
parol  what  was  the  real  agreement  between  plaintiff  and  a  third 
person  from  whom  he  obtained  the  property,  even  if  it  is  different 
froin  that  contained  in  the  writing.  Spooner  v.  CummingSy  151 
Mass.  313. 

The  general  rule  requires  the  rejection  of  parol  evidence  when 
its  effects  would  be  to  cut  down  or  destroy  stipulations  or  undertak-^ 
ings  entered  into  between  parties  and  by  them  put  in  writing. 
All  prior  and  contemporaneous  negotiations  and  oral  promises  in 
reference  to  the  same  subject  are  merged  in  the  written  contract^ 
and  the  rights  and  duties  of  the  parties  are  to  be  determined  by 
that  instrument.  When  that  has  been  executed  it  is  then  conclu 
sively  presumed  that  it  contains  the  whole  engagement  of  the 
parties.     Engelhom  v.  HeiUinger,  9  L.  R.  A.  548,  122  N.  Y.  76. 

The  number  of  cattle  actually  shipped  under  a  bill  of  ladin;^ 
specifying  a  certain  number  may  be  shown  by  parol  evidence.. 
Chajnn  v.  Chicago,  M.  cfe  St  P.  li.  Co.  79  Iowa,  582. 

Parol  evidence  is  admissible  to  aid  in  the  description  of  a  min- 
ing claim.     Carter  v.  Bacigaliipi,  83  Cal.  187. 

Parol  evidence  is  not  admissible  to  sliow  that  the  capital  which 
partnership  articles  required  to  be  furnished  was  nominal  only.. 
IIen7U8^  V.  Griggs  (N.  D.)  44  N.  W.  Rep.  1010. 

Parol  evidence  is  admissible  to  impeach  the  validity  of  a  writ- 
ten instrument.  Such  evidence  is  not  proper  to  change  the  terms 
of  a  written  agreement,  but  the  circumstances  under  which  its 
execution  is  procured  may  be  fihown,  for  the  purpose  of  showings 
whether  the  paper  ever  became  a  contract  or  not.  That  a  con- 
tract existing  must  be  shown  by  parol,  and  the  proof  of  such  ex- 
istence may  be  attacked  by  proof  that  the  execution  of  the  docu- 
ment as  a  nullity,  as  having  been  procured  by  duress,  or  by  fraud,, 
etc.     Black  v.  Wabash,  St.  L.  &  P.  R.  Co.  Ill  HI.  352. 

Parol  evidence  is  admissible  to  prove  the  perfoimance  of  the 
necessary  acts  to  constitute  a  valid  attachment,  where  the  retm-a 
of  the  officer  states  that  he  attached  the  property,  but  fails  to  set 
forth  the  performance  of  all  such  acts.  Bruise  v.  Gates,  80  Cal. 
462.  If  a  party  seeks  to  make  out  that  cei'tain  words  used  in  a- 
contract  have  a  different  acceptation  from  their  ordinary  sense, 
he  must  prove  it  by  clear  distinct  and  iiTcsistible  evidence.  J?^: 
Witt  V.  Berry,  134  U.  S.  306,  33  L.  ed.  896. 
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A  mere  admission,  although  in  writing,  of  a  fact  subsequently 
in  issue,  may  be  contradicted  or  explained  by  oral  testimony. 
^i/ngham  v.  Berna/rd^  36  Minn.  114. 

The  effect  of  a  deed  cannot  be  controlled  by  oral  evidence. 
Authorities  cited  in  Knapp  v.  Bailey^  4  New  Eng.  Rep.  150,  79 
Me.  195. 

Proof  of  a  contemporaneous  parol  agreement  is  inadmissible  to 
4^1ter  or  contradict  a  contract  in  writing.  MiUer  v.  Edgei^tony  38 
Kan.  36. 

Conditions  cannot  be  engrafted  upon  written  instruments  by 
proof  of  contemporaneous  oral  agreements.  Authorities  cited  in 
Tucker  v.  Tucker,  11  West.  Eep.  360,  113  Ind.  272. 

Where  a  written  contract  is  shown,  an  oral  warranty  cannot  be 
proved.    Nichols  v.  Wyman,  71  Iowa,  160. 

A  receipt  "  in  full  of  all  demands  for  damages  sustained  on  a 
highway "  is  an  agreement  in  full  settlement  for  damages,  and 
«annot  be  varied  by  an  inconsistent  oral  contemporaneous  agree- 
ment.   Squires  Y.Amherst,  5  New  Eng.  Rep.  148,  145  Mass.  192. 

In  an  action  on  a  promissory  note  payable  unconditionally  and 
-on  a  day  certain,  oral  evidence  of  a  contemporaneous  or  anteced- 
•ent  agreement  postponing  the  time  of  payment  cannot  be  re- 
•ceived.    Doss  v.  Peterson,  82  Ala.  253. 

Parol  evidence  is  admissible  to  show  circumstances  under  which 
^n  indorsement  was  made,  and  to  prove  fraud  in  obtaining  signa- 
ture, etc.  Authorities  cited  in  Johnson  v.  Olover,  10  West.  Riep. 
126,  121  111.  283. 

Courts  of  equity  will  look  beyond  the  terms  of  a  written  con- 
tract, and  consider  the  whole  transaction,  and  will  hear  parol  evi- 
•dence,  in  the  investigation  of  allegations  as  to  matters  of  fraud 
which  induced  or  affected  the  terms  of  the  contract,  if  the  person 
seeking  relief  has  acted  promptly  and  decidedly  upon  the  discov- 
•ery  of  fraud,  and  has  not  derived  such  benefits  from  the  transac- 
tion as  to  prevent  the  parties  from  being  placed  in  statu  qv^, 
lUd. 

Where  the  agreement  in  writing  is  expressed  in  short  and 
incomplete  terms,  parol  evidence  is  admissible  to  explain  what  is 
per  se  unintelligible,  such  explanation  not  being  inconsistent  with 
the  written  terms.  Authorities  cited  in  The  Wcmderer,  29  Fed. 
Eep.  260. 

Where  the  word  or  phrase  used  in  a  particular  trade  or  calling 
lias  a  peculiar  meaning,  evidence  may  be  heard  to  explain  its  use. 
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but  not  to  contradict  or  explain  away  the  obligation  of  the  con- 
tract Seavey  v.  ShuricJc^  9  West.  Kep.  250, 110  Ind.  494;  author- 
ities cited  in  Morniiigsta/r  v.  Cunningham,^  9  West.  Kep.  63, 110- 
Ind.  328. 

In  case  of  latent  ambiguity,  parol  e^dence  is  admissible  for  the 
purpose  of  determining  its  existence  or  nonexistence  and  for  its 
removal.  Authorities  cited  in  Decker  v.  Decker^  10  West  Kep^ 
348,  121  111.  341. 

As  between  immediate  parties,  parol  evidence  is  admissible  to 
impeach  the  consideration  of  an  instrument  Authorities  cited 
in  Fa/rwelX  v.  JEnsign,  10  West  Eep.  564,  60  Mich.  600. 

In  the  absence  of  fraud,  parol  testimony  is  inadmissible  to 
prove  total  lack  of  consideration  for  the  conveyance  purporting 
to  have  been  made  for  a  consideration.  Gardner  v.  Zightfoot,  71 
Iowa,  577. 

It  is  always  competent  to  prove  that  different  names  may  in 
fact  identify  or  relate  to  the  same  person.  Authorities  cited  in 
Rudicel  v.  State,  10  West.  Rep.  838,  111  Ind.  595. 

Parol  evidence  is  admissible  to  prove  the  true  relation  between 
indorsers  on  a  note.  Martin  v.  MarshaU^  6  New  Eng.  Rep.  235,. 
60  Vt  321. 

Parol  evidence  is  admissible  to  contradict  or  explain  the  recit- 
als of  date  in  a  mortgage.  PascauU  v. .  Cochra/n,  34  Fed.  Rep. 
358. 

It  is  competent  to  show  that  the  date  inserted  in  a  deed  is  not 
the  real  date  of  its  delivery.  Moody  v.  Hamilton,  22  Fla.  298. 
•  Parol  evidence  is  admissible  to  contradict  the  record  of  the 
proceedings  of  the  directors  of  a  corporation  as  to  the  amount  of 
money  found  due  and  ordered  to  be  paid  to  one  of  its  officers. 
St.  Louis,  F.  S.  cfe  W.  li.  Co.  v.  Tiernan,  37  Kan.  606. 

Where  a  contract  is  partly  in  writing  and  partly  oral,  oral  tes- 
timony is  admissible  to  prove  the  oral  part  of  the  contract  Nis- 
sen  V.  Gennessee  Gold  Min.  Co.  104  N.  C.  309. 

Parol  evidence  is  admissible  to  establish  a  contemporaneous 
oral  agreement  which  induced  the  execution  of  a  written  contract 
though  it  may  vary,  change  or  reform  the  instrament  Ferguson 
v.  Rafferty,  6  L.  R.  A.  33,  128  Pa.  337. 

Extrinsic  evidence  to  determine  the  intention  of  parties  is  not 
competent  where  a  written  contract  is  clear  upon  its  face.  Baker 
V.  Baird,  79  Mich.  255. 

Where  a  deed  is  assailed  by  a  third  person  on  the  ground  of 
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fraud,  evidence  is  admissible  to  show  that  a  substantial  and  valn~ 
able  consideration,  in  addition  to  the  consideration  expressed  was< 
or  was  not  paid.     Ca%to  v.  Fry^  33  W.  Va.  449. 

Parol  testimony  is  inadmissible  to  show  that  a  contract  totallj^ 
at  variance  with  the  one  sued  on  was  contemporaneously  agreed 
on  between  the  parties.    DeLoach  v.  Smithy  83  Ga.  665. 

The  language  of  a  written  contract,  while  it  is  in  force,  is  the 
only  legitimate  evidence  of  what  the  parties  intended  and  under- 
stood by  it.      West  Haven  Water  Co,  v.  Redfieldy  58  Conn.  39. 

The  presumption  of  law  is  that  the  entire  contract  is  contained 
in  the  writing,  and  parol  testimony  of  declarations  made  by  the 
parties  at  the  time  is  inadmissible.     Dodge  v.  Sjiene^  28  Neb.  216. 

Where  a  contract  is  silent  as  to  the  time  of  performance,  the 
law  implies  that  it  is  to  be  performed  in  a  reasonable  time;  and  if 
it  be  in  writing,  evidence  of  a  contemporaneous  oral  agreement 
is  inadmissible  to  vary  the  construction  to  be  thus  legally  implied 
from  the  writing  itself,  Liljengren  Furniture  d:  L.  Co.  v» 
Mead,  42  Minn.  420. 

Oral  evidence  of  the  surrounding  circumstances  is  admissible  to 
show  that  a  writing  sued  on  does  not  show  all  of  the  contract 
relations  between  the  parties.     Peahody  v.  Bement^  79  Mich.  47. 

Parol  evidence  is  admissible  to  contradict,  vary  or  avoid  a  writ- 
ten instrument,  where  it  clearly  shows  that  but  for  the  oral  stipu- 
lations it  would  not  have  been  executed.  Wam^ner  v.  Landis^  137 
Pa.  61. 

Parol  evidence  is  inadmissible  to  show  whether  a  deed  which 
has  been  delivered  shall  take  effect  absolutely  or  only  on  condi- 
tion of  the  grantor's  death.     Mowry  v.  Heney^  86  Ckl.  471. 

Parol  evidence  is  admissible  to  show  the  true  consideration 
agreed  to  be  paid  for  personal  property  purchased,  and  that  an 
error  as  to  the  price  was  committed  in  drawing  the  bill  of  sale. 
Halpin  v.  Stone,  78  Wis.  183. 

Parol  evidence  is  admissible  that  two  letters  constituting  an 
entire' transaction  and  which  together  will  take  the  contract  out 
of  the  Statute  of  Frauds,  were  inclosed  in  an  envelope  and  sent 
by  defendants  to  plaintiff.     Barney  v.  Farhes,  118  N.  Y.  580. 

The  test  of  the  admissibility  of  evidence  dehors  a  deed  is 
whether  it  tends  to  so  explain  some  descriptive  word  of  expression 
as  to  show  that  euch  phraseology  otherwise  of  doubtful  import 
contains  in  itself  with  such  explanation  an  identification  of  the 
land  conveyed.     Blow  v.  Vaugliam^  105  N.  C.  198. 
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Guarantees  like  other  contracts  must  be  construed  so  as  to  give 
effect  to  the  intentions  of  the  parties;  and  if  upon  their  face  the 
intention  is  doubtful  resort  may  be  had  to  parol  evidence  of  the 
situation  and  surroundings  of  the  parties.  Gardner  v.  Watson^ 
76  Tex.  25. 

To  ascertain  the  meaning  of  an  ambiguous  contract  the  circum- 
stances under  which  it  was  executed  and  the  matters  to  which  it 
relates  may  be  established  by  parol  evidence.  Ba/mey  v.  ForheSj 
118  N.  Y.  680. 

Parol  evidence  is  admissible  to  show  how  and  when  letters  form- 
ing part  of  an  entire  correspondence  were  received.    Ibid. 

In  the  interpretation  of  a  contract  it  is  competent  to  consider 
such  oral  testimony  as  tends  to  put  the  court  in  the  position  of, 
and  give  it  the  point  of  view  occupied  by  the  parties  themselves, 
when  they  executed  the  contract.  Dexter  v.  Ohlcmder,  89  Ala, 
262. 

A  written  contract  which  is  free  from  ambiguity  and  perfect  in 
itself  and  not  the  product  of  fraud  or  the  result  of  mistake,  and 
which  has  not  been  changed  by  subsequent  contract,  cannot  be 
changed,  varied  or  contradicted  by  parol  evidence.  Sohenck  v. 
Spring  Lake  Beach  Imp.  Co.  47  N.  J,  Eq.  44. 

Where  a  contract  is  in  writing  and  is  so  distinctly  drawn  as  to 
leave  no  ambiguities  for  parol  explanation,  evidence  of  a  prior 
course  of  dealing  between  the  parties  to  it — and  especially  of  a 
prior  course  of  dealing  between  one  of  the  parties  to  it  and  the 
predecessor  of  the  other  party — cannot  be  appealed  to,  to  supply 
An  interpretation  of  it.  Conrad  v.  Fisher^  8  L.  E.  A.  147,  37  Mo. 
App.  352. 

It  is  competent  to  show  that  parties  in  their  dealings  under  a 
written  contract  varied  its  terms  by  a  subsequent  parol  agreement. 
Ilyid. 

Where  a  contract  is  partly  in  writing  and  partly  by  verbal 
agreement,  parol  evidence  is  admissible  to  show  the  portion  of  the 
contract  not  reduced  to  writing.  Peterson  v.  Chica^o^  H.  I  <& 
P.  R.  Co.  80  Iowa,  92. 

In  a  suit  on  the  written  subscription  of  a  stockholder  in  a  cor- 
poration, evidence  of  an  oral  condition  to  the  subscription  is 
incompetent.    Masonic  Temple  Asso.  v.  Cha/nneU^  43  Minn.  353. 

Extrinsic  evidence  is  inadmissible  to  explain  or  contradict  a 
ballot  cast  at  an  election  for  a  justice  of  the  peace  in  the  third  dis- 
trict of  the  City  of  Lincoln,  Nebraska,  containing  the  names  of 
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three  persons  when  bnt  one  person  was  to  be  elected.    State  v. 
Foooworthy^  29  Neb.  341. 

A  person  not  a  party  to  a  written  contract  cannot,  in  New  Jer- 
sey, be  shown  to  be  a  party  by  oral  evidence.  Schenck  v.  Spring 
Lake  Beach  Imp.  Co,  47  N.  J.  Eq.  44. 

The  rule  that  contemporaneous  parol  evidence  is  inadmissible  to 
■contradict  or  vary  the  terms  of  a  valid  written  instrument  is  lim- 
ited in  its  application  to  the  language  of  the  instrument,  and  does 
not  exclude  the  light  of  extrinsic  circumstances.  HoUins  v. 
Ptcehlo  Cotmty  Comrs.  15  Colo.  103, 

Where  the  description  in  a  deed  is  not  clear  and  intelligible  the 
situation  of  the  parties  and  the  circumstances  surrounding  the 
transaction  may  be  considered  in  connection  with  its  provisiju  to 
ascertain  the  intention  and  give  it  practical  effect.  Wills  v.  Zev- 
^ricA^  20  Or.  168. 

It  is  not  competent  to  aver  or  prove  that  a  note  drew  only  6  per 
•cent  interest  where  the  note  expressly  fixes  the  rate  of  interest  at 
10  per  cent.    Dams  v.  Stout,  126  Ind.  12. 

Parol  evidence  of  a  usage  or  custom  is  inadmissible  for  the  pur- 
pose of  varying  the  terms  or  conditions  of  a  written  contract  when 
it  is  free  from  uncertainty  or  ambiguity.  Scott  v.  Hardey^  126 
Ind.  239. 

Parol  evidence  is  admissible  in  an  action  for  brokers  commis- 
43ions,  that  a  receipt  and  deed  deposited  in  escrow  at  the  time  of 
the  alleged  sale  did  not  contain  the  entire  agreement  of  the  par- 
ties, but  that  there  was  a  parol  condition  leaving  the  vendee  at 
liberty  to  refuse  to  buy,  and  making  the  transaction  a  mere  option 
to  purchase.     Condit  v.  Cowdrey,  123  N.  Y.  463. 

Parol  evidence  is  admissible  to  show  the  reasonable  value  of 
services  by  a  real  estate  broker  in  buying  or  selling  lands  where 
the  compensation  to  be  paid  him  is  not  specified  in  the  contract 
•employing  him.     Toomy  v.  Dunphy,  86  Cal.  639. 

A  written  and  express  contract  cannot  be  controlled  or  varied 
or  contradicted  by  a  usage  or  custom.  De  Witt  v.  Berry y  134  U. 
S.  306,  33  L.  ed.  896. 

When  parties  have  put  their  engagement  into  writing  in  such 

terms  as  import  a  legal  obligation,  without  any  uncertainty  it  is 

conclusively  presumed  that  the  whole  engagement  was  reduced  to 

writing;  and  all  oral  testimony  of  a  previous  conversation  between 

the  parties  is  inadmissible.     Ihid. 

Where  a  contract  of  sale  of  goods  is  in  writing  and  contains  no 
21 
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warranty,  or  where  a  written  contract  contains  a  warranty,  parol 
evidence  is  not  admissible  to  add  a  warranty.    Ihid. 

A  parol  agreement  anterior  to  the  execution  of  a  conveyance  is. 
ineffectual  to  modify  the  latter.     Chaplin  v.  Baker ^  124  Ind.  385. 

Any  matter  such  as  fraud  or  illegality  which  would  affect  the 
validity  of  a  written  contract  may  be  proved  by  parol  evidence^ 
Lewis  V.  WiU(mghhy^  43  Minn.  307. 

A  deed  absolute  on  its  face  made  to  the  wife  of  the  grantor 
cannot  be  shown  by  parol  evidence  to  have  been  in  trust,  in  the 
absence  of  fraud,  accident  or  mistake.  Gowdy  v.  Gordon^  122 
Ind.  533. 

A  letter  alleged  to  contain  a  blackmailing  charge  may  be 
explained  by  parol  evidence  if  it  is  ambiguous.  MoUinger  v. 
StaU,  123  Ind.  498. 
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b.  Personal  knowledge  Necessary, 

c.  Speculative  Questions  Discountenanced, 

d.  Opinion  Evidence  not  Binding. 
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§  189.  Necessity  for  Created  by  Specialized  Pursuits.— A 

diversified  industry  developes  specialized  pursuits.  These  in  their 
turn  stimulate  exhaustive  inquiry  and  acute  scholarship,  which 
has  a  tendency  to  give  special  significance  and  value  to  the  opin- 
ion of  those  who  have  signalized  their  devotion  to  some  particular 
pursuit  by  exact  study  and  knowledge  of  the  various  outward 
manifestations  and  subtle  effects  which  every  specialty  involves. 
Hence  the  peculiar  value  and  importance  that  justly  attaches  to 
the  expressions  of  opinion  by  parties  qualified  to  give  a  discrim- 
inating and  analytical  statement  of  cause  or  effect,  and  whose 
critical  knowledge  is  frequently  valued  in  determining  the  just 
relations,  equipoise  and  juxtaposition  of  natural  phenonena  in  its 
complicated  relations  with  the  affairs  of  men. 

§  190.  General  Rule  Restricts  a  Witness  to  Evidence  of 
Facts. — ^It  is  familiar  learning,  emphasized  by  a  very  formidable 
array  of  authorities,  that  witnesses  must  give  evidence  of  facts, — 
statements,  oral  or  written,  of  what  has  actually  occurred,  and  not 
edify  the  court  and  jury  by  extracts  from  their  opinion.  The 
same  case,  however,  which  emphasizes  and  gives  special  significance 
to  this  familiar  rule,  also  notes  and  italicizes  the  exception  under  it, 
and  Mr.  Justice  Harlan  employs  unequivocal  language  in  express- 
ing the  idea  when  he  says:  ^'The  general  rule  undoubtedly  is,  that 
witnesses  are  restricted  to  proof  of  facts  within  their  personal 
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knowledge  and  may  not  express  their  opinion  or  judgment  as  to 
matters  wluch  the  jury  or  the  court  are  required  to  determine  or 
which  must  constitute  elements  in  such  detennination.  To  this 
rule  there  is  a  well  established  exception  in  the  case  of  witness 
having  special  knowledge  or  skill  in  the  business,  art  or  science, 
the  principles  of  which  are  involved  in  the  issue  to  be  tried." 
Connecticut  Mut  L,  Ins.  Co,  v.  Lathrop,  111  TJ.  S.  612-624,  28 
L.  ed.  536-540. 

§  191.  Witness  Not  to  Draw  Conelusions  or  Give  Opinions. 

— "As  a  rule  witnesses  must  state  facts,  and  not  draw  conclusions 
or  give  opinions.  It  is  the  duty  of  the  jury  or  court,  to  draw 
conclusions  from  the  evidence,  and  form  opinions  upon  the  facts 
proved.  The  cases  in  which  opinions  of  witnesses  are  allowable, 
constitute  exceptions  to  the  general  rule  and  the  exceptions  are 
not  to  be  extended  or  enlarged  so  as  to  include  new  cases,  except 
as  a  necessity  to  prevent  a  failure  of  justice,  and  when  better  evi- 
dence cannot  be  had,"  Teerpenning  v.  Com  Exch,  Ins,  Co,  43 
N.  Y.  279. 

These  considerations  doubtless  influenced  Sir  James  Stephen 
in  formulating  Article  48,  of  his  Digest  of  the  Law  of  Evidence, 
which  is  in  the  following  language: 

§  192.  The  English  Rule.— "The  fact  that  any  person  is  of 
opinion  that  a  fact  in  issue,  or  relevant  or  deemed  to  be  relevant 
to  the  issue,  does  or  does  not  exist  is  deemed  to  be  irrelevant  to 
the  existence  of  such  fact,  except  in  the  cases  specified  in  this 
chapter."  See  Continental  Ins,  Co,  v.  DelPeuch^  82  Pa.  225; 
Simmons  v.  New  Bedford,  V.  dd  N,  S,  B,  Co.  97  Mass.  361;  Clark 
V.  Baird,  9  N.  Y.  183. 

The  exceptions  alluded  to  in  the  article  above  cited  will  receive 
the  treatment  tlieir  special  significance  merits,  in  subsequent  sec- 
tions of  this  chapter.  Mr.  Stephen's  succeeding  article  (§  49), 
reaches  the  very  pith  and  marrow  of  the  subject  now  under  re- 
view. The  inimitable  conciseness  of  the  statement  and  the  ex- 
treme lucidity  of  (style  make  it  worthy  of  reproduction  entire. 
"When  there  is  a  question  as  to  any  point  of  science  or  art,  the 
opinions  upon  that  point  of  persons  specially  skilled  in  any  such 
matter  are  deemed  to  be  relevant  facts. 

"Such  persons  are  hereinafter  called  experts. 

"The  words  'science  or  art'  include  all  subjects  on  which  a  course 
of  special  study  or  experience  is  necessary  to  the  formation 
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of  an  opinion,  and  amongst  others  the  examination  of  handwrit- 
ing. 

"  When  there  is  an  question  as  to  a  foreign  law  the  opinions  of 
experts  who  in  then*  profession  are  acquainted  with  such  law  are 
the  only  admissible  evidence  thereof,  though  such  experts  may- 
produce  to  the  court  books  which  they  declare  to  be  works  of  au- 
thority upon  the  foreign  law  in  question,  which  books  the  court, 
having  received  all  necessary  explanations  from  the  expert,  may 
<;onstrue  for  itself. 

"It  is  the  duty  of  the  judge  to  decide,  subject  to  the  opinion  of 
the  court  above,  whether  the  skill  of  any  person  in  the  matter  on 
which  evidence  of  his  opinion  is  oflEered  is  sufficient  to  entitle  him 
to  be  considered  as  an  expert. 

"The  opinion  of  an  expert  as  to  the  existence  of  the  facts  on 
which  his  opinion  is  to  be  given  is  irrelevant,  unless  he  perceived 
them  himself." 

§  193.  Its  Harmony  with  American  Decisions. — The  lan- 
guage of  this  section  merely  chrystalizes  a  number  of  adjudications 
of  a  similar  import,  English  and  American,  from  which  we  select 
tlie  following  as  illustrative:  Nelson  v.  Sun  MuL  Ins.  Co.  71  N. 
Y.  453;  Jones  v.  Tucker^  41  N.  H.  546;  Muldowney  v.  Illinois 
Cent  R.  Co.  36  Iowa,  462;  Coyle  v.  Com.  104  Pa.  117;  HexoleU 
V.  Wood,  55  K  Y.  634;  Congress  (&  K  S.  Co.  v.  £dgar,  99  U.  S. 
645,  25  L.  ed.  487. 

§  194.  Necessity  for  an  Accurate  Definition  of  tlie  Term 

^^Expert/' 

a.  Antliorities  Collected. — These  observations  make  it  neces- 
■sary  to  accurately  define  the  term  "expert,"  and  upon  this  topic, 
Anderson's  Law  Dictionary  may  be  regarded  as  authority. 

A  person  instructed  by  experience.  ITyde  v.  Woolfolk,  1  Iowa, 
166,  167;  2  Best,  Ev.  513;  Toomes"  Estate,  54  Cal.  517. 

A  skilled  or  experienced  person;  a  person  having  skill,  exper- 
ience or  peculiar  knowledge  on  certain  subjects  or  in  certain  pro- 
fessions; a  scientific  witness.  Heald  v.  Thing,  45  Me.  394; 
Clark  V.  Rockland  W.  P.  Co.  52  Me.  77;  Jones  v.  Tucker,  41  N. 
H.  547;  Dole  v.  Johnson,  50  N.  H.  454;  State  v.  Phair,  48  Vt. 
577. 

On  questions  of  science,  skill,  trade  or  art  or  others  of  like  kind, 
ik  person  of  skill,  sometimes  called  an  expert,  may  not  only  testify 
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to  fiurts,  but  may  give  his  opinion.  His  qualification  must  first 
be  shown  to  the  court  Congress  &  E.  Sprmg  Go.  v.  Edgar,  9^ 
U.  S.  645,  25  L.  ed.  487,  cases  Clifford,  J.;  1  Greenl.  Ev.  §  440. 

b.  Qualiflcations  of  an  Expert^  Question  for  the  Gonrt. — 

Whether  a  witness  who  is  called  as  an  expert  has  the  requisite 
qualifications  to  enable  him  .to  testify  is  a  preliminary  question 
for  the  court,  the  decision  of  which  is  conclusive,  unless  it  appears- 
upon  the  evidence  to  have  been  erroneous  or  to  have  been  founded 
upon  some  error  in  law.  Perkins  v.  Stickney,  132  Mass.  21 8. 
The  opinions  of  witnesses  are  constantly  taken  as  to  the  result 
of  their  observations  on  a  great  variety  of  subjects.  All  that  is 
required  is  that  the  witnesses  should  be  able  properly  to  make  the 
observations,  the  result  of  which  they  give;  and  the  confidence 
bestowed  upon  their  conclusions  will  depend  upon  the  extent  and 
completeness  of  their  examination,  and  tlie  ability  with  which  it 
is  made.  Hopt  v.  Utah,  120  U.  S.  437,  438,  30  L.  ed.  710,  711^ 
cases. 

c.  Opinions  of,  Weight  to  be  Given  to. — The  testimony  of 
an  expert  has  not  the  weight  of  testimony  from  observation.  His 
statements  are  mere  opinions,  and  entitled  to  such  weight  only  a& 
his  experience  justifies.  United  States  v.  Pendergast,  32  Fed. 
Kep.  198. 

Where  the  subject  of  a  proposed  inquiry  is  not  a  matter  of 
science  but  of  common  observation,  upon  which  the  ordinary  mind 
is  capable  of  forming  a  judgment,  an  expert  may  not  state  his 
opinion.  Mihoaukee  <&  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  472,. 
24  L.  ed.  258,  cases ;  Connecticut  MuL  Z.  Ins.  Co.  v.  iMhropy 
111  U.  S.  618,  28  L.  ed.  538;  Carter  v.  Boehm,  3  Burr.  1905,  i 
Smith,  Lead.  Cas.  4th  Am.  ed.  286,  cases. 

d.  The  Governing  Rule. — These  decisions  suflSciently  indi- 
cate the  definition,  and  the  governing  rule  deduced  from  the  cases 
permitting  the  opinion  of  witnesses  is,  that  the  subject  must  be 
one  of  science  or  skill,  or  one  of  which  observation  and  experience 
have  given  the  opportunity  and  means  of  knowledge  which  exists 
in  reasons  rather  than  descriptive  facts,  and  therefore  cannot  be 
intelligently  communicated  to  others,  not  familiar  with  the  sub- 
ject, so  as  to  possess  them  with  a  full  understanding  of  it. 

e.  A  Judicial  View  of  the  Subject. — To  the  same  effect  it 
was  said  By  Judge  Earl  in  Ferguson  v.  HvhheH,  97  JST.  Y.  507: 
"Opinions  are  allowed  when    .     .     .     the  facts  cannot  be  ade- 
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qnatelj  placed  before  the  jury  so  as  to  impress  their  mind  as  they 
impress  the  minds  of  a  competent  skilled  observer.  When  the 
facts  can  be  placed  before  a  jury,  and  they  are  of  such  a  nature 
that  juries  generally  are  just  as  competent  to  form  opinions  in 
reference  to  them,  and  draw  inferences  from  them  as  witnesses, 
there  is  no  occasion  to  resort  to  expert  or  opinion  evidence."  Vcm. 
WycJden  v.  Brooklyn,  118  N.  Y.  424. 

f.  Testimony  not  to  be  Unnecessarily  Extended. — ^The  rule& 
admitting  the  opinions  of  experts  should  not  be  unnecessarily 
extended.  Experience  has  shown  that  it  is  much  safer  to  confine 
the  testimony  of  witnesses  to  facts  in  all  cases  where  that  is  prac- 
ticable and  leave  the  jury  to  exercise  their  judgment  and  experi- 
ence upon  the  facts  proved. 

g.  Diseonntenanced  by  High  Authority. — Where  witnesses 
testify  to  facts  they  may  be  specifically  contradicted,  and  if  they 
testify  falsely,  they  are  liable  to  punishment  for  perjury.  But 
they  may  give  the  false  opinion  without  the  fear  of  punishment. 
It  is  generally  safer  to  take  the  judgments  of  unskilled  juror& 
than  the  opinions  of  hired  and  generally  biased  experts.  As  early 
as  1839  it  was  said  by  Lord  Campbell  in  the  Tracy  Peerage  Case 
(10  Clark  &  F.  154,  191),  that  skilled  witnesses  came  with  such  & 
bias  on  their  minds  to  support  the  cause  in  which  they  are  embarked, 
that  hardly  any  weight  should  be  given  to  their  evidence.  "With- 
out indorsing  this  strong  language  which  is,  however,  counte- 
nanced by  the  utterances  of  other  judges  and  of  some  text-writers^ 
and  believing  that  opinion  evidence  is  in  many  cases  essential  in 
the  administration  of  justice,  yet  we  think  it  should  not  be  much 
encouraged  and  should  be  received  only  in  cases  of  necessity. 
Better  results  will  generally  be  reached  by  taking  the  impartial,, 
unbiased  judgments  of  twelve  jurors  of  common  sense  and  com- 
mon experience  than  can  be  obtained  by  taking  the  opinions  of 
experts,  if  not  generally  hired,  at  least  friendly,  whose  opinions 
cannot  fail  generally  to  be  warped  by  a  desire  to  promote  the 
cause  in  which  they  are  enlisted."  Ferguson  v.  HvJbbell^  97  N.  Y, 
607. 

h.  What  will  Warrant  Introduction  of. — It  is  not  sufficient 
to  warrant  the  introduction  of  expert  evidence  that  the  witness, 
may  know  more  of  the  subject  of  inquiry,  and  may  better  com- 
prehend and  appreciate  it  than  the  jury;  but  to  warrant  its  intro- 
duction, the  subject  of  the  inquiry  must  be  one  relating  to  some 
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trade,  profession,  science  or  art  in  which  persons  instructed  there- 
in, by  study  or  experience,  may  be  supposed  to  have  more  skill 
and  knowledge  than  jurors  of  average  intelligence  may  be  pre- 
sumed generally  to  have.     The  jurors  may  have  less  skill   and 
experience  than  the  witnesses  and  yet  have  enough  to  draw  their 
•own  conclusions  and  do  justice  between  the  parties.    Where  the 
facts  can  be  placed  before  a  jury,  and  they  are  of  such  a  nature 
that  jurors  generally  are  just  as  competent  to  form  opinions  in 
reference  to  them  as  witnesses,  then  there  is  no  occasion  to  resort 
to  expert  or  opinion  evidence.     To  require  the  exclusion  of  such 
evidence,  it  is  not  needed  that  the  jurors  should  be  able  to  see  the 
facts  as  they  appear  to  eye-witnesses  or  to  be  as  capable  to  draw 
conclusions  from  them  as  some  witnesses  might  be,  but  it  is  suffi- 
cient that  the  facts  can  be  presented  in  such  a  manner  that  jurors 
of  ordinary  intelligence  and  experience  in  the  affairs  of  life  can 
appreciate  them,  can  base  intelligent  judgments  upon  them  and 
comprehend  them  sufficiently  for  the  ordinary  administration  of 
justice.     JFergicson  v.  JffubbeU,  97  N.  Y.  507. 

i.  Upon  Questions  Relating  to  Arts  and  Sciences. — It  is 

well  settled  by  authority  that  the  persons  who  have  made  spe- 
•cial  inquiry  upon  certain  topics  relating  to  the  arts  and  sciences, 
and  have  given   special   study  and   investigation   to  scientific 
and   artistic  affairs,  are  competent  to   testify  relative  to  such 
matter,  and  give  their  opinions  respecting  the  same  {Lincohi  ^^ 
Taunton  Copper  Mfg,  Co,  9  Allen,  181;   Williatna  v.  Taxinttm, 
125  Mass.  34;  Shelton  v.  State^  34  Tex.  664);  and  the  evidence  of 
a  duly  qualified  physician  or  surgeon  is  pertinent  in  reference  to 
matters  within  the  legitimate  scope  of  his  professional  employ- 
ment (Lush  V.  McDaniel^  13  Ired.  L.  485;  Hook  v.  Stovalf,,  26 
<jra.  704;    Roberts  v.  Fleming^  31  Ala.  683;   Joiies  v.  ^Vh^te.  11 
Humph.  268;  State  v.  Smithy  32  Me.  369;  Lindsay  v.  People,  63 
N.  Y.  143;   Paty  v.  Martin,  15  La.  Ann.  620;  Com,  v.  Piper^ 
120  Mass.  185;  Shdtoii  v.  StaU,  34  Tex.  662;  State  v.  Morphy. 
33  Iowa,  270);  and  analogy  would  seem  to  suggest  that  an  attor- 
ney and  counsellor  at  law  was  qualified  to  give  an  opinion  as  to  the 
value  of  professional  services  rendered.     Allis  v.  Day,  14  Minn. 
516;  Eggleston  v.  Boardtaan,  37  Mich.  14;  Thompson  v.  Boyh\ 
85  Pa.  477;  Eagle  i&  P.  Mfg,  Co,  v.  Browne,  58  Ga.  240;  Covey 
V.  Campbell,  52  Ind.  157;    Williams  v.  Broxon,  28  Ohio  St.  547; 
Moxory  v.  Chase,  100  Mass.  79;  Ott<ixoa  University  v.  Parkinson, 
14  Kan.  159;  Stmiton  v.  Embrey,  93  U.  S.  548,  23  L.  ed.  983. 
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j.  Compensation  for  Services  of. — "  Attorneys  and  solicitors 
^re  entitled  to  have  allowed  to  them  for  their  professional  ser- 
vices, what  they  reasonably  deserve  to  have  for  the  same,  having 
-due  reference  to  the  nature  of  the  service  and  their  own  standing 
in  the  profession  for  learning,  skill  and  proficiency;  and  for  the 
purpose  of  aiding  the  jury  in  determining  that  matter,  it  is  pro- 
posed to  receive  evidence  as  to  the  price  usually  charged  and 
received  for  similar  services  by  other  persons  of  the  same  profes- 
sion practicing  in  the  same  courts.    Vilas  v.  Downer^  21  Vt.  419." 

Mr,  Justice  Clifford's  reasoning  in  Stanton  v.  Emhrey^  93  U. 
S.  548,  23  L.  ed.  983,  places  a  quietus  upon  further  controversy 
-as  regards  this  subject.  If  it  is  necessary  to  furnish  a  further 
vindication  of  the  rule  announced,  it  is  admirably  accomplished 
by  an  excerpt  from  this  opinion. 

"Professional  services,  to  prepare  and  advocate  just  claims  for 
compensation,  are  as  legitimate  as  services  rendered  in  court  in 
arguing  a  cause  to  convince  a  court  or  jury  that  the  claim  pre- 
sented or  the  defense  set  up  against  a  claim  presented  by  the  other 
party,  ought  to  be  allowed  or  rejected.  Parties  in  such  cases 
require  advocates;  and  the  legal  profession  must  have  a  rifi^ht  to 
jwjcept  such  employment  and  to  receive  compensation  for  their 
services;  nor  can  courts  of  justice  adjudge  such  contracts  illegal, 
if  they  are  free  from  any  taint  of  fraud,  misrepresentation  or 
unfairness." 

k.  A  Distinction  Noted. — An  important  distinction  obtrudes 
itself  at  this  juncture,  which  must  be  observed;  it  is  this:  The 
mere  opportunity  for  observing  the  characteristics  of  certain 
phenomena  is  insufficient  to  qualify  one  as  an  expert,  unless  that 
opportunity  is  supplemented  and  reinforced  by  special  study  and 
critical  attention.  A  New  Hampshire  case  of  comparatively 
recent  date  will  illustrate  this  rule.  A.  has  been  a  practicing 
attorney  for  many  years,  several  times  his  attention  has  been  called 
to  comparison  in  handwriting;  but  the  subject  has  never  been  a 
matter  of  special  investigation.  His  opinion  is  worthless  and 
inadmissible.  The  courts  say:  His  attention  has  only  once  or 
twice,  in  the  course  of  a  long  professional  experience  as  a  lawyer, 
been  particularly  called  to  the  examination  and  comparison  of 
handwriting.  He  was  not,  with  reference  to  the  subject  under 
-consideration,  a  man  of  science,  and  he  was  not  qualified  by  any 
previous  habit,  or  course  of  attention,  observation  and  peculiar 
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and  special  study  in  that  direction.    EUmgwood  v.  Bragg^  52  N^ 
H.  490;  Goldstein  v.  Blaek,  50  Cal.  462. 

1.  Decision  of  New  York  Court  of  Appeals. — Witnesses- 
who  are  skilled  in  any  science,  art  or  trade,  or  occupation,  may 
not  only  testify  to  facts,  but  are  sometimes  permitted  to  give  their 
opinions  as  experts.  This  is  permitted  because  such  witnesses  are 
supposed,  from  their  experience  and  study,  to  have  peculiar 
knowledge  upon  the  subject  of  inquiry,  which  jurors  generally 
have  not,  and  are  thus  supposed  to  be  more  capable  of  drawings 
conclusions  from  facts,  and  basing  opinions  on  them,  than  jurors 
generally  are  supposed  to  be;  opinions  are  also  allowed  in  some 
cases  where,  from  the  nature  of  the  matter  under  investigation^ 
the  facts  cannot  be  adequately  placed  before  the  jury  so  as  to 
impress  their  minds  as  they  impress  the  mind  of  a  competent, 
skilled  observer,  and  where  the  facts  cannot  be  stated  or  described 
in  such  language  as  will  enable  persons,  not  eye-witnesses,  to  form 
an  accurate  judgment  in  regard  to  them,  and  no  better  evidence 
than  such  opinion  is  attainable.  Young  v.  Johnson^  123  N.  Y. 
226. 

m.  Rule  Approved  by  Weight  of  Authority. — ^As  we  have 
shown,  the  weight  of  authority  lends  its  approval  to  this  rule.  It 
is  competent  to  allow  expert  testimony  as  to  the  signature  of  a 
document  when  it  is  alleged  to  have  been  written  in  a  simulated 
hand,  and  the  question  is  unaifected  by  the  fact  that  the  experts 
testifying  as  to  their  opinion  have  had  no  previous  knowledge  of 
the  handwriting.  Jackson  v.  Van  Dusen^  5  Johns.  144;  Doe  v. 
SaclcermoTe^  5  Ad.  &  El.  705,  opinion,  Patterson,  J.;  AUesbrooh 
V.  Roach^  1  Esp.  351;  Griffith  v.  WiUiams^  1  Comp.  &  J.  47;  Doe 
V.  Newton,  5  Ad.  &  El.  514;  Griffijts  v.  Ivery,  11  Ad.  &  El.  322; 
Hivghes  V.  Rogers,  8  Mees.  &  W.  123;  Van  Wyck  v.  Mcintosh,  14 
N.  Y.  439;  Folkes  v.  Chadd,  3  Dougl.  157;  GoodtiUe  v.  Brahrnn, 
4  T.  Kep.  496;  Rex  v.  Gator,  4  Esp.  120;  Reg,  v.  Williams,  8  Car. 
&  P.  431;  Gooper  v.  Bockett,  4  Moore,  P.  C.  433;  Doe  v. 
Thomas,  14  East,  327;  Roe  v.  RawUngs,  7  East,  282  n.;  Mudd 
V.  Sackermore,  5  Ad.  &  El.  703;  Lyon  v.  Lyman,  9  Conn.  55;, 
Hammond^ s  Gase,  2  Me.  33;  Withee  v.  Ro^oe,  45  Me.  571;  Moody 
V.  Rowell,  17  Pick.  490;  Gom,  v.  Webster,  5  Cush.  295;  State  v. 
Hastings,  53  N.  H.  453;  Stat^  v.  Ward,  39  Vt.  226;  Hicks  v.  Per- 
son, 19  Ohio,  426;  DemerriU  v.  Randall,  116  Mass.  331;  People 
V.  Hewit,  2  Park.  Crim.  Rep.  20;  Rogers  v.  Shaler,  Anth.  N.  P. 
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109;  Phoenix  F.  Ins,  Co,  v.  Philip^  13  Wend.  81;  Jackson  v. 
PhillipSy  9  Cow.  112;  JEUis  v.  People,  21  How.  Pr.  358;  lowing 
T.  Manh/,  49  N.  Y.  203;  lioe  v.  Hoe,  8  Jones  &  S.  1. 

§  195.  In  Matters  of  Ordinary  Obseryation^  Expert  Eyidenee 
Incompetent. — The  general  rules  that  support  the  frame- work  and 
superstructure  of  the  law  of  evidence  are  few  and  simple.  The 
-contradiction,  the  misconception — ^the  hopeless  diversity  in  some 
instances — ^arises  from  the  want  of  a  critical  apprehension  of  the 
•exceptions  that  characterize  and  accompany  all  general  rules.  A 
graphic  illustration  of  this  is  afforded  by  the  suggestions  that  spring 
from  even  a  cursory  review  of  the  subject  now  under  treatment. 
It  is  abundantly  settled  by  authority  that  the  general  rule  with 
reference  to  evidence,  requires  a  witness  to  testify  to  facts  and  not 
•conclusions.  Seattergood  v.  Wood,  79  N.  T.  263;  Hophins  v.  In- 
dicmapoUs  dk  St  L,  H.  Co.  78  HI.  32;  Seliger  v.  Bastia/n,  66  Wis. 
521;  Morris  v.  East  Haven,  41  Conn.  252.  Hence  an  expert,  what- 
ever his  attainment  or  eminence  or  qualification,  is  not  a  compe- 
tent witness  as  such  to  testify  regarding  the  matters  which  are 
the  subject  of  ordinary  observation  or  common  notoriety,  and 
which  fall  within  the  cognizance  of  every  day  observation  and 
■experience.  Thompson  v.  Deprez,  96  Ind.  67;  DiUard  v.  State, 
58  Miss.  368;  Milwaukee  <&  St.  P.  P.  Go.  v.  KeUogg,  94  U.  S. 
469,  24  L.  ed.  256;  Harvey  v.  United  States^  18  Ct.  CI.  470;  May- 
hew  V.  Sidliva/n  Min.  Co.  76  Me.  100;  Com.  v.  Piper,  120  Mass. 
185;  Sledge  v.  Scott,  56  Ala.  202;  Rosenheim  v.  America  Ins. 
Co.  33  Mo.  230;  Ifewma/t*k  v.  Liverpool  db  L.  F.  (&  L.  Lis.  Co. 
30  Mo.  160;  Con/nor  v.  Stanley,  67  Cal.  315;  McKay  v.  OverUm, 
«5  Tex.  82;  C(mcord  P.  Co.  v.  Greely,  23  N.  H.  237;  Page  v. 
Pa/rker,  40  N.  H.  47;  Brywnt  v.  Central  Vermont  R.  Co.  56  Vt- 
710;  Perkins  v.  Augusta  Lns.  <&  Bkg.  Co.  10  Gray,  312;  Boston 
<&  W.  R.  Co.  V.  Old  Colony  db  F.  R.  R.  Co.  3  Allen,  142; 
Higgins  v.  Dewey,  107  Mass.  494;  Perkins  v.  Stickney,  132  Mass. 
217;  FramMvn  F.  Ins.  Co.  v.  Gruver,  100  Pa.  266;  Baltimore 
Eleo.  Co.  V.  Neal,  65  Md.  438;  Moore  v.  StaU,  17  Ohio  St.  521; 
Linn  v.  Sigshee,  67  HI.  75;  Hopkins  v.  IndicmapolAs  (&  St.  L.  R. 
Co,  78  111.  32;  People  v.  Sessions,  58  Mich.  594;  Jones  v.  State,  71 
Ind.  66;  Pelamaurges  V.  Cla/rk,  9  Iowa,  1;  BiUs  v.  Ottumwa,  35 
Iowa,  107;  Hughes  v.  Muscatine  Co.  44  Iowa,  672;  Kline  v.  Kan- 
sas City,  St.  J.  <&  C  B.  R.  Co.  50  Iowa,  656;  Mantel  v.  Chicago, 
M.  dk  St.  P.  R.  Co.  33  Minn.  62 ;  Schmieder  v.  Barney,  113  U. 
S.  645,  28  L.  ed.  1130. 
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a.  Opinion  of  Chief  Justice  Waite. — The  case  last  cited  derives 
its  chief  importance  in  this  connection  from  the  fact  that  it  con- 
ferred upon  Chief  Jvstice  Waite  the  opportunity  to  illustrate  the 
subject  matter  of  this  review. 

In  referring  to  this  exact  phase  of  evidence  he  said :  "The 
effort  was  to  put  the  opinion  of  commercial  experts  in  the 
place  of  that  of  the  jury,  upon  a  question  which  was  as  well 
understood  by  the  community  at  large  as  by  merchants  and 
importers.  This,  it  was  decided  in  Greenleaf  v.  Goodrich^  could 
not  be  done,  and  upon  the  point  supposed  to  have  been  reserved 
in  that  decision,  this  case  stands  just  where  that  did.  The  testi- 
mony offered  was  properly  rejected."  Schmieder  v.  Barney^  113 
.  U.  S.  645,  28  L.  ed.  1130. 

b.  Of  Mr.  Justice  Strong. — The  case  of  Greenleaf  y.  Goodrich^. 
cited  by  the  distinguished  judge,  is  a  very  recent  authority.  The 
case  was  accorded  the  honor  of  unanimous  affirmance,  and  the 
opinion  of  Mr,  Justice  Strong  incorporates  the  following  lan- 
guage :  "  While  it  is  true  that  where  words  of  art  or  phrases  are 
novel  or  obscure  as  in  terms  of  art,  it^was  proper  to  explain  them 
by  reference  to  the  art  or  science  to  which  they  were  appropriate,, 
the  rule  was  not  so,  when  the  words  or  phrases  are  familiar  to  all 
classes,  grades  and  occupations;  and  that  the  popular  or  received 
import  of  words  furnishes  the  general  rule  for  the  interpretation 
of  public  laws  as  well  as  of  private  transactions."  Greerdeaf  v. 
Goodrich,  101  U.  S.  278,  25  L.  ed.  845. 

c.  Expression  of  tlie  Rule  by  Massachusetts  Supreme 
Court. — The  rule  is  expressed  by  the  Massachusetts  Supreme 
Court  in  the  most  logical  manner,  and  as  a  thorough  examination 
of  the  authorities  fails  to  give  better  synopsis  of  the  prevailing 
theory,  with  reference  to  opinions  concerning  value,  I  quote 
the  language  of  that  court,  "  It  is  not  necessary  in  order  to  qualify 
one  to  give  an  opinion  as  to  values,  that  his  information  should 
be  of  such  a  direct  character  as  would  make  it  competent  in  itself 
as  primary  evidence.  It  is  the  experience  which  he  acquires  in 
the  ordinary  conduct]  of  affairs  and  from  means  of  information 
such  as  are  usually  relied  on  by  men  engaged  in  business  for  the 
conduct  of  that  business,  that  qualifies  him  to  testify."  Whit/ney 
V.  Thacher,  117  Mass.  526. 

d.  By  Judge  Earl. — By  supplementing  the  opinion  of  the- 
Massachusetts  court  by  that  of  Judge  Earl  in  the  New  York 
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Court  of  Appeals,  we  reach  a  very  satisfactory  result  regarding 
the  degree  of  knowledge  imputed  to  a  witness  before  he  is 
adjudged  competent  to  give  an  opinion  of  values.  "No  rule  of 
law  can  be  laid  down,  defining  how  much  acquaintance  with 
property  a  witness  must  have  to  render  his  opinion  of  its  value 
competent  evidence.  He  must  have  some  knowledge  of  it,  suffi- 
cient to  enable  him  to  form  an  estimate,  and  it  is  then  for  tha 
jury  to  say,  in  view  of  his  means  of  judging,  to  what  weight  his. 
estimate  is  entitled."  Bedell  v.  Long  Islwnd  R,  Co.  44  N.  Y.  367. 
The  same  distinguished  judge  in  an  earlier  case  clothed  the  same 
idea  in  equally  concise  language.  Witnesses  may  give  opinions 
as  to  the  value  of  services  of  which  they  had  peculiar  knowledge, 
which  a  jury  is  not  supposed  to  possess.  They  may  base  their 
opinions  upon  what  they  know  of  the  services  rendered,  or  upon 
a  hypothetical  case,  including  some  or  all  the  facts  proven  and 
the  jury  will  determfne  from  tlie  skill  of  the  witnesses  and  all  the 
other  circumstances  the  weight  to  be  given  to  the  opinions. 

"Barley  is  a  well  known  commodity  and  has  a  market  price,  and 
one  who  knows  it  can  testify  to  it."  Earl,  t/.,  in  Hamlin  v.  SearSy 
82  N.  Y.  327.  Analogous  with  the  above  is  a  decision  by  the 
Supreme  Court  of  Mississippi.  "In  the  nature  of  things  the 
value  of  this  sort  of  property  (an  ordinary  shot-gim)  in  such  com- 
mon use,  can  be  estimated  by  almost  every  man  in  the  community. 
It  is  not  like  paintings  or  precious  stones,  of  which  experts  alone 
can  form  intelligent  judgment.  But  it  is  rather  like  that  class  of 
merchandise  and  commodities,  of  the  value  of  which  most  persons, 
have  knowledge."     Cooper  v.  State^  53  Miss.  398. 

e.  Expert  Opinion^  Province  of  the  Jury. — The  opinion  of 
commercial  experts  cannot  be  put  in  the  place  of  that  of  the  jury, 
upon  a  question  which  is  as  well  understood  by  the  community  at 
large  as  by  merchants  and  importers.  Schmieder  v.  Barney^  113 
U.  S.  646,  28  L.  ed,  1130. 

f.  Real  Estate  Values,  How  Proved.— I  may  safely  affirm,  as 
an  indisputable  proposition  sustained  by  a  great  preponderance  of 
authority,  that  real  estate  values,  in  the  vast  majority  of  instances 
may  be  proved  by  the  opinions  of  ordinary  witnesses,  who  are 
acquainted  with  the  real  estate  in  question,  or  who  have  an  inti- 
mate knowledge  of  real  estate  similarly  situated  in  its  immediate 
vicinity.  Brown  v.  Corey ^  43  Pa.  495;  JSvcm^ille  /.  dfe  S.  C.  Z. 
a,  Co,  V.  Cochran,  10  Ind.  560;   Sater  v.  Burlington  cfe  M.  P^ 
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JPl.  Road  Co.  1  lowa^  386;  Jarvis  v.  Fv/rmcm^  25  Hun,  391; 
Ilolton  V.  Lake  Couivty  Comra,  55  Ind,  194;  Taie  v.  Missouri  -ffl 
<fe  r.  .e.  Ci?.  64  Mo.  149;  Wa/rren  v.  Wheeler,  21  Me.  484;  (7ar. 
penter  v.  Hdbinson,  1  Holmes,  73;  French  v.  Snyder,  30  IlL  344; 
vSAai^  V.  Charlestown,  2  Gray,  107;  "Fia^^wi  v.  PUtahurgh  <&  C.  H. 
Co.  37  Pa.  469;  Jl/^eww  v.  Meam^,  7  Kich.  L.  533;  HousUm  <&  T. 
C.  R.  Co.  V.  Knapp,  51  Tex.  592;  Erd  v.  Chicago  <&  N.  W.  E. 
Co.  41  Wis.  65;  Snow  v.  Boston  <&  M.  R.  Co.  65  Me.  230;  Has- 
^mer  v.  Warner,  15  Gray,  46;  SmaUey  v.  Iowa  Pac.  R,  Co.  36 
Iowa,  571;  Rand  v.  Newton,  6  Allen,  38;  Thomds  v.  MaUinchrodt, 
43  Mo.  58;  Thorn  v.  Sutherland,  25  Hun,  435;  Bristol  Cownty 
Sa/v.  Bank  v.  Keam/,  128  Mass.  298;  P<a^^  v.  Fi^/fe,  37  Mich,  415; 
Pettibone  v.  Smith,  37  Mich.  579. 

By  parity  of  reasoning  the  same  principles  that  allow  a  witness 
to  testify  as  to  the  value  of  real  estate,  apply  a  fortiori  to  ques- 
tions relative  to  the  value  of  goods  and  chattels.  Continental 
Lis.  Co.  V.  Horton,  28  Mich.  173;  Whitfield  v.  Whitfi^eld,  40  Miss. 
352;  Tiffany  v.  L(yrd,  65  N.  Y.  310;  Laurent  v.  Vaughn,  30  Vt. 
90;  Fa^ry  v.  Hiltgen,  16  Wis.  516;  J/^rriK  v.  GrmneU,  30  N. 
Y.  595;  Hudson  v.  /S^^it^,  61  Ala.  333;  Burger  v.  Northern  Pac. 
R.  Co.  22  Minn,  343;  Hood  v.  Maaywdl,  1  W.  Va.  239;  Far^  v. 
Reynolds,  32  Ala.  384;  Gonzales  College  v.  McHugh,  21  Tex. 
256;  LoAJorence  v.  Boston,  119  Mass.  126;  Brackett  v.  Edgerton, 
14  Minn.  174;  TJiatcJier  v.  Kaucher,  2  Colo.  698;  7%<9  Sdbion- 
<}ello,  8  Ben.  90;  Noonan  v.  Llsley,  22  Wis.  27;  Hutchi/nson  v. 
Broum,  33  Wis.  465;  Doane  v.  Garretson,  24  Iowa,  351;  Mathews 
V.  Stewart,  44  Mich.  209;  Derby  v.  Gallup,  5  Minn.  119. 

A  farmer  living  in  the  neighborhood  who  has  had  knowledge 
for  years  of  a  farm  through  which  a  right  of  way  is  condemned 
and  has  known  its  location,  advantages,  character  of  soil  and 
market  value  compared  to  other  lands  surrounding  it,  is  compe- 
tent to  testify  as  to  the  value  of  the  land  taken  and  damages  to  the 
whole  tract.    Chicago  K.  <&  W.  R.  Co.  v.  Cosper,  42  Kan.  561. 

g.  Yalue  of  Animals. — So  the  value  of  animals  may  be  proved 
by  ordinary  opinion  evidence,  and  similarly  the  value  of  services 
may  be  proved,  by  evidence  of  opinion.  White  v.  Thomas,  39 
111.  228;  Rawles  v.  Jamies,  49  Ala.  183;  Cantli/ng  v.  Ha/nnibal  & 
St.  J.  R.  Co.  54  Mo.  385;  Anson  v.  Dwight,  18  Iowa,  244;  Brill 
V.  FlagUr,  23  Wend.  354;  Ohio  (&  M.  R.  Co.  v.  Taylor,  27  lU. 
207;  Atchison  cfe  N.  R.  Co.  v.  Harper,  19  Kan.  529;  Michigan 
S.  i&  N.  L.  R.  Co.  V.  McDonough,  21  Mich.  165.    An  action  was 


EXPERT   AND   OPINION   TESTIMONY.  337 

brought  for  breach  of  warranty,  on  the  sale  of  a  cow,  that  she  was 
young  and  good.  Tlie  opinion  of  a  witness  as  to  what  the  cow 
would  have  been  worth  if  good  and  young,  and  what  she  would 
have  been  worth  provided  she  gave  four  quarts  of  milk  a  day, 
was  admitted.  Joy  v.  Hopkiris^  5  Denio,  84;  and  see  Wliipple 
V.  WaLpoU,  10  N.  H.  130;  Toledo  cfe  W,  R.  Co.  v.  Smith,  25  Ind. 
288;  MiUer  v.  Smith,  112  Mass.  470. 

§  196.  Proof  of  Handwriting. 

a.  Its  Inherent  Weal^ness  as  Evidence. — Of  all  kinds  of  evi- 
dence admitted  in  a  court  this  is  the  most  unsatisfactory.  It  is 
so  weak  and  decrepit  as  scarcely  to  deserve  a  place  in  our  system 
of  jurisprudence.     Coican  v.  BeaU,  1  McArth.  271. 

Every  one  knows  how  unsafe  it  is  to  rely  upon  anyone's  opin- 
ion concerning  the  niceties  of  penmanship.  The  introduction  of 
professional  experts  has  only  added  to  the  mischief,  instead  of  palli- 
ating it,  and  the  results  of  litigation  have  shown  that  these  are 
often  the  merest  pretenders  to  knowledge  whose  notions  are  pure 
speculation.  Opinions  are  necessarily  received  and  may  be  valu- 
able, but  at  best  this  kind  of  testimony  is  a  necessary  evil.  Those 
who  have  had  personal  acquaintance  with  the  handwriting  of  a 
person  are  not  always  reliable  in  their  views,  and  single  signa- 
tures, apart  from  some  known  surroundings,  are  not  always  rec- 
ognized by  the  one  who  made  them.  Every  degree  of  removal 
beyond  personal  knowledge  into  the  domain  of  what  is  sometimes 
-called  with  great  liberality,  scientific  opinion,  is  a  step  towards 
greater  uncertainty,  and  the  science  which  is  generally  diffused  is 
of  very  moderate  value.     He  Foster^  WiU^  34  Mich.  21, 

The  fact  that  an  English  statute  has  allowed  the  reception  of 
•documents  satisfactory  to  the  court,  is  not  an  argument  to  which 
we  can  yield  our  own  judgment.  Some  of  the  ablest  judges  in 
England,  who  were  not  the  least  backward  in  legal  reform  have 
always  regarded  the  old  rule  as  over  legal  than  over  strict.  What 
influences  may  have  induced  Parliament  to  change  the  rule  we 
do  not  know,  but  it  certainly  was  not  the  opinion  of  those  judges 
whose  views  have  been  most  respected.    Ihid, 

b.  Comparison  by  JTuxtaposition. — In  Illinois,  comparison  by 
juxtaposition  is  not  allowable  but  the  individual  members  of  the 
jury  may  compare  the  controverted  writing  with  any  document 
properly  in  evidence.     In  other  words,  the  genuineness  of  a  signa- 

2^ 
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ture  caimot  be  proved  by  comparing  it  to  another  signature  ad- 
mitted to  be  genuine,    Kernin  v.  HM^  37  111.  209. 

c.  Fluctuation  of  the  Rule. — The  New  York  Eule  is  clear^ 
concise  and  well  authenticated.  For  fifty  years  the  matter  under- 
went a  state  of  gestation,  and  was  subjected  to  various  vascillating 
rules  which  finally  compelled  legislative  interference,  and  in  1881 
the  matter  crystalized  into  statutory  form,  which  is  believed  to 
express  and  typify  the  ripest  conclusions  and  ablest  judicial  judg- 
ments that  have  yet  been  given  on  this  vexed  and  much  contro- 
verted subject.  We  give  the  substance  of  the  New  York  Stat- 
utes (Laws  of  1880,  chapter  36),  by  stating  that  it  permits  the 
comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  genuine.  This  proof  of  genuine- 
ness therefore  is  addressed  to  the  consideration  of  the  court 
only.  The  evidence  on  this  point  is  not  direct  evidence  upon  the 
merits.  It  is  somewhat  analogous  to  evidence  tending  to  prove 
the  competency  of  one  who  is  called  as  an  expert  and  the  like. 

d.  Extracts  from  Recent  Authorities. — The  general  rule  in 
regard  to  such  classes  of  evidence  is  addressed  to  the  court,  error 
cannot  be  alleged  in  respect  to  the  decision  thereto.  The  degree  of 
proof  which  shall  show  that  witnessh  as  experience  enough  to  testify^ 
as  an  expert  must  be  left  to  the  trial  judge.  So  too,  the  sufficiency 
of  the  proof  which  shall  show  that  a  paper  is  genuine  so  that  it 
may  be  used  for  comparison  must  be  also  left  to  the  trial  judge. 
Possibly  to  admit  a  paper  without  any  evidence  of  its  genuineness 
might  be  error.    Hall  v.  Va7i  Yrankin^  64  How.  Pr.  407. 

This  act  was  evidently  intended  to  enlarge  the  rules  of  evidence 
and  extend  the  facilities  for  testing  the  handwriting  of  a  party, 
the  genuineness  of  whose  signature  was  disputed,  beyond  the  op- 
portunities aflEorded  by  the  then  existing  rules.  Peck  v.  Cal- 
lagha/n,  95  K  Y.  73. 

Under  former  rules  of  evidence,  it  had  been  competent  to  give 
the  evidence  of  experts  as  to  the  genuineness  of  handwriting  by 
comparison  with  other  specimens,  which  had  already  been  ad- 
mitted in  evidence  for  other  lawful  purposes,  the  distinction 
being  that  it  was  not  competent  to  introduce  such  specimens  of 
handwriting  for  the  sole  purpose  of  comparison.  Mil^  v.  Lomnis^ 
75  N.  Y.  288,  31  Am.  Kep.  470.  The  evils  apprehended  from 
the  introduction  of  such  evidence  have  been  stated  to  be,  first: 
The  selection  of  unfair  specimens  of  the  handwriting,  which  is  in 
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dispute,  by  the  party  offering  them  in  proof ;  and  second:  The 
embarittssments  arising  from  the  multiplications  of  issues  over 
the  genuineness  of  the  various  signatures  which  might  be  offered 
in  evidence.  Milea  v.  Loomis^  supra.  The  act  in  question  leaves 
the  character,  number  and  sufficiency  of  identification  of  the  spe- 
cimens offered  in  evidence  for  the  purposes  of  comparison  en- 
tirely to  the  discretion  of  the  court,  and  thus  attempts  to  obviate 
the  objections  formerly  existing  to  this  species  of  evidence.  Peck 
V.  CaUagha/n,y  eupra. 

e.  Statutory  InnoTatlons  Upon  the  Gommon  Law  Rule. — 

Even  in  other  States  where  the  common  law  rule  has  been  relaxed,, 
by  statutory  innovation,  it  is  nevertheless  held  that  the  standard  of 
comparison  sought  to  be  introduced  must  be  either  admitted  to 
be  genuine,  or  proved  so  to  be  by  undoubted  evidence,  McKeone 
V.  Barnes^  108  Mass.  344;  Pmey  v.  Pa/vey,  30  Ohio  St.  600;  Va/n 
Sickle  V.  People,  29  Mich.  61;  StaU  v.  Hastings,  53  N.  H.  452; 
Trams  v.  Brovm,  43  Pa.  9;  Baker  v.  MygaU,  14  Iowa,  131; 
Heard  v.  Staie,  9  Tex.  App.  1. 

It  is  reversible  error  to  allow  a  document  to  go  to  the  jury  as 
a  standard  where  the  only  proof  of  its  genuineness  consists  in 
comparison  by  experts  with  some  other  writing  admitted  to  be 
genuine.  The  court  says:  ^'It  appears  to  us  that  the  genuineness 
of  the  writing  made  the  basis  of  comparison,  called  sometimes 
the  standard  writing,  should  be  proved  by  direct  or  positive  evi- 
dence;" and  approve  of  the  statement  in  an  early  Iowa  case,  that 
such  proof  should  be  by  the  testimony  of  a  witness  who  saw  it 
written,  or  by  the  person's  admission  when  not  offered  by  himself, 
or  by  some  other  positive  proof.  Winch  v.  Norman,  65  Iowa, 
186. 

A  witness  adopted  as  a  standard  a  letter  found  addressed  to 
himself  purporting  to  come  from  a  penitentiary  convict,  the  au- 
thorship of  which  was  subsequently  acknowledged  by  such  con- 
vict,— held,  error  to  admit  it  as  a  standard;  for  in  Texas  a  felon  is 
incompetent  as  a  witness,  and  therefore  no  admission  or  fact  stated 
by  such  felon  could  be  detailed  or  used  as  evidence  against  a  third 
person  for  any  purpose.  Judgment  reversed  on  this  and  other 
grounds.    Long  v.  State,  10  Tex.  App.  186. 

f.  Unanimity  of  Recent  Decisions. — A  series  of  decisions 
sustain  the  substantial  unanimity  of  the  proposition,  that  to  ren- 
der the  witness  an  expert,  competent  to  testify  as  to  the  genuine- 


340  LAW    OF   EVIDENCE   IK   CIVIL   CASES. 

iiess  of  a  person's  signature  or  handwriting,  he  mnst  have  seen 
such  person  write,  or  have  been  the  recipient  of  social  or  business 
letters  from  him,  which  letters  have  been  assumed  to  be  genuine 
by  both  parties,  or  is  shown  to  be  competent  by  virtue  of  close 
fitudy  of  comparisons  where  the  spurious  and  genuine  handwriting 
were  the  subject  of  contrast.  Strong  v.  Brewer^  17  Ala.  706; 
Keith  V.  Lothrop^  10  Cush.  453;  Bumham  v.  Ayer^  36  N.  H. 
182;  Pepper  v.  Barnett^  22  Gratt.  405;  Hopkins  v.  Megquire^  36 
Me.  78;  West  v.  State,  22  N.  J.  L.  212;  Woodford  v.  McClenor 
han,  9  111.  85;  Edelen  v.  GoMgh,  8  Gill,  87;  GarreUs  v.  Alexander , 
4  Esp.  37;  Hammond  v.  Varian,  54  N.  Y.  398;  Board  of  Trustees 
V.  Misenheimer,  78  111.  22;  Bowman  v.  Sanborn,  25  N.  H.  87; 
Stoiie  V.  Ward,  39  Vt.  225;  Mrs.  Medway's  Case,  6  Ct.  CI.  421; 
Com,,  V.  Eastman,  1  Cush.  189;  Com,  v.  Coe^  115  Mass.  481;  SiU 
V.  Eeese,  47  Cal.  294;  Cody  v.  Conly,  27  Gratt.  313;  State  v. 
S2}en€e,  2  Harr.  (Del.)  348;  Pearson  v.  McDaniel,  62  Ga.  100; 
Gordon  v.  Price,  10  Ired.  L.  385;  South  Exp,  Co,  v.  Thornton,  41 
Miss.  216;  Beyhurn  v.  Belotti,  10  Mo.  597;  Em^pire  Mfg,  Co,  v. 
5^war^,  46  Mich,  482;  Rogers  v.  ^?<fer,  79  U.  S.  12  Wall.  317, 20 
L.  ed.  417;  Willson  v.  Betts,  4  Denio,  201. 

g.  £xamination  of  Late  Authorities. — It  is  universally  con- 
ceded that  evidence  of  handwriting  may  be  opinion  merely;  and 
it  is  as  universally  conceded  that  a  witness  who  has  either  seen  the 
party  write,  or  who,  not  having  seen  him  write,  has  received  let- 
ters from  him  which  have  been  "  acted  upon  "  by  him  as  genuine, 
is  competent  to  give  an  opinion  as  to  his  handwriting.  And  this 
competency  is  not  affected  by  the  lack  of  frequency  of  observation, 
the  length  of  time  which  has  elapsed  since  the  writing  was  seen, 
or  the  slightness  of  the  correspondence,  although  the  weight  of  the 
opinion  will  of  course  depend  much  upon  these  circumstances. 
Miles  V.  Loomis,  75  N.  Y.  288. 

A  comparison  of  the  handwriting  of  papers  introduced  and 
relevant  is  permitted  to  ascertain  the  genuineness  of  the  one  in 
controversy.  This  rule  was  distinctly  laid  down  in  Doe  v.  New- 
ton (5  Ad.  &  El.  514),  and  approved  by  the  New  York  Court  of 
Appeals  in  Van  Wych  v.  Mcintosh,  14  JS".  Y.  442,  and  in  a  later 
case,  Mr,  Commissioner  Leonard,  writing  for  affirmance,  says: 
*'The  comparison  of  handwriting  is  permitted  where  different 
instruments  relevant  to  the  controversv  have  been  introduced  for 
other  purposes."     Randolph  v.  Loughlin,  48  N.  Y.  456. 
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Another  illustration  will  suffice.  A  witness  had  seen  the 
defendant  write  his  name  once,  and  another  who  had  never  seen 
him  write,  but  who  had  held  his  note,  acknowledged  and  conceded 
to  be  genuine,  were  permitted  to  express  their  opinion  and  belief, 
against  the  defendant's  exception,  whether  the  signature  was  his. 
The  objection  taken  to  the  testimony  was,  tliat  they  had  not 
shown  themselves  sufficiently  acquainted  with  the  defendant's 
handwriting  to  testify  as  to  its  genuineness.  This  was  not  tenable. 
They  had  some  means,  although  slight,  of  enabling  them  to  judge 
whether  the  signature  was  that  of  the  defendant,  yet  sufficient  in 
their  belief,  to  express  an  opinion  in  reference  thereto.  The 
extent  of  their  knowledge,  and  the  weight  or  effect  to  be  given  to 
their  opinion,  were  proper  matters  for  the  consideration  of  the 
jury.     Hammond  v.  Varian^  54  K.  Y.  398. 

h.  Chaotic  Condition  of  this  Question  in  Seyeral  States. 

In  Indiana. — The  fluctuation  in  judicial  opinion  regarding  this 
topic  has  been  violent  and  contradictory,  and  is  several  degrees  re- 
moved from  unanimity  at  this  time.  Indiana  represents  a  chaotic 
condition,  and  if  curiosity  or  self  interest  should  prompt  an  inves- 
tigation with  a  view  of  determining  the  present  state  of  the  law  in 
that  jurisdiction,  we  recommend  an  attentive  perusal  of  the  cases 
of  Clark  V.  WyaU,  15  Ind.  271,  and  Shank  v.  BuUch,  28  Ind. 
20.  These  cases  are  supposed  to  typify  the  so-called  English 
rule.  These  two  decisions  were  subsequently  repudiated  in 
Chance  v.  Indianapolis  &  W.  G,  H.  Co.  32  Ind.  473.  Anything 
seemed  preferable  to  the  rule  enunciated  in  Cla?*k  v.  Wyattj  and 
the  question  was  allowed  to  rest  until  1877,  the  date  of  the  last 
decision. 

In  Maryland. — Maryland  adopted  at  an  early  day  the  Eng- 
lish rule  and  allowed  signatures  to  be  proved  in  the  usual  manner, 
except  in  cases  of  comparison,  by  which  is  meant  the  collation  of 
two  papers  in  juxtaposition  for  the  purpose  of  ascertaining  by 
inspection  if  they  were  written  by  the  same  person.  This  rule 
was  re-affirmed  in  1867,  in  Tome  v.  Parkersburg  B,  R,  Co.  39 
Md.  93;  which  case  is  supposed  to  announce  the  present  rule  gov- 
erning this  subject  in  that  jurisdiction. 

In  Mississippi. — Mississippi  typifies  the  ruling  in  the  south- 
em  states  and  admits  in  evidence  a  comparison  by  juxtaposition 
with  the  proviso  that  the  documents  with  which  the  comparisons 
are  made  are  not  in  issue  in  the  case.     Garvm  v.  State^  52  Miss.  209. 
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In  Iowa. — ^Evidence  respecting  handwriting  may  be  given 
by  comparison  made  by  experts  or  by  the  jury,  of  writings  of  the 
same  person  which  are  proved  to  be  genuine.  Iowa  Code,  §  3655; 
Baker  v.  MygaU^  14  Iowa>  131. 

In  Califoekia. — The  California  Code  of  Civil  Procedure, 
while  adopting  a  variant  phraseology,  is  in  essence  and  spirit  a 
substantial  redaction  of  the  above.  Various  provisions  are  enacted 
by  which  evidence  may  be  introduced  upon  the  trial,  and  among 
the  facts,  allowed  to  be  proved,  and  the  evidentiary  matter  that 
may  be  introduced,  we  find,  subdivision  9,  the  following:  The 
opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a 
person,  when  he  has  knowledge  of  the  person  or  handwriting;  his 
opinion  on  a  question  of  science,  art  or  trade,  when  he  is  skilled 
therein.    Cal.  Code,  §  1870. 

i.  The  Rule  Merely  Declaratory  of  the  Common  Law. — 

The  subdivision  above  quoted  is  but  a  legislative  enactment  of  a 
well  settled  rule  of  evidence  at  common  law.  Estate  of  Toomes^ 
54  Cal.  509.  Whether  one  oflEered  as  an  expert  is  qualified  to 
speak,  as  such,  is  a  fact  preliminary  to  his  testifying  as  such  to  be 
determined  by  the  court.  Fairbanh  v.  Hugheon^  58  CaL  314; 
Neal  V.  Neal,  58  Cal.  287;  J(mes  v.  Tucker,  41  N.  H.  546.  A 
person  not  a  lawyer  is  incompetent  to  put,  as  an  expert,  a  value 
on  legal  services.  Ha/rt  v.  Vidal,  6  Cal.  57.  Where  a  contract 
relates  to  the  mechanic  or  scientific  arts,  it  is  common  and  pru- 
dent to  admit  the  opinion  of  experts  to  explain  it,  and  where  the 
evidence  otherwise  tends  to  limit  or  enlarge  the  apparent  meaning 
of  the  words  used,  the  opinions  of  witnesses  who  are  in  the  habit 
of  making  and  executing  such  contracts  are  almost  indispensable. 
Heynolds  v.  Jourdam,,  6  Cal.  112. 

j.  Person  Presumed  Acquainted  with  Another's  Handwrit- 
ing^ When, — ^A  person  is  deemed  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has  at  any  time  seen  that 
person  write,  or  when  he  has  received  documents  purporting  to 
be  written  by  that  person  in  answer  to  documents  written  by 
himself  or  under  his  authority,  and  addressed  to  that  person,  or 
when,  in  the  ordinary  course  of  business,  documents  purporting  to 
be  written  by  that  person  have  been  habitually  submitted  to  him. 
Stephen,  Dig.  Art.  51. 

k.  Comparison  Permitted  When. — Comparison  of  a  disputed 
handwriting  with  any  writing  proved  to  the  satisfaction  of  the 
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judge  to  be  genuine  is  pennitted  to  be  made  by  witnesses,  and 
such  writings,  and  the  evidence  of  witnesses  respecting  the  same, 
may  be  submitted  to  the  court  and  jury  as  evidence  of  the  gen- 
uineness or  otherwise  of  the  writing  in  dispute.  This  paragraph 
applies  to  all  courts  of  judicature,  criminal  or  civil,  and  to  all 
persons  having  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive  and  examine  evidence.    Stephen,  Dig.  Art.  52. 

L  No  Standard  as  to  Qaalificatlon. — To  qualify  a  witness  to 
handwriting  there  is  no  standard  fixed.  It  is  sufficient  if  he  has 
seen  person  write  or  writing  be  acknowledged,  or  that  he  has 
received  letters  from  him  in  answer  to  letters  written  to  him,  or 
tliat  in  course  of  business  he  has  habitually  acted  on  papers  pur- 
porting to  be  signed  by  the  person,  or  that  as  a  pubUc  officer  he 
has  had  to  pass  on  party's  signature.  Smith  v.  WaUoriy  8  Gill,  77; 
Eddm  V.  Oough^  8  Gill,  87;  Rideout  v.  Newton^  17  N.  H.  71; 
Magee  v.  Osborn^  32  !N.  T.  669;  Hammond  v.  Variarij  54  N.  Y. 
-398;  State  v.  Sj>ence,  2  Harr.  (Del.)  348;  Johnson  v.  Da/vern^,  19 
Johns.  134,  10  Am.  Dec.  198;  Titford  v.  Knott,  2  Johns.  Cas. 
211;  Southern  JSxp,  Co,  v.  That^nton,  41  Mass.  216;  Doe  v.  Sack- 
-ermore,  5  Ad.  &  El.  703;  Bowmcm  v.  ^wnhorn,  25  N.  H.  87; 
Ilese  V.  State,  6  Ohio,  5;  Amjierst  Bamh  v.  Root,  2  Met.  522; 
Bcmk  of  Commonwealth  v.  MudgeU,  44  N.  Y.  514;  United  States 
V.  Ca^es  of  Champagne,  1  Ben.  241;  State  v.  Allen,  1  Hawks,  6; 
Hamm/md^s  Case,  2  Me.  33,  11  Am.  Dec.  39;  United  Stales  v. 
Simpson,  3  Penr.  &  W.  437,  24  Am.  Dec.  331;  Cochram,  v.  Buir 
terfield,  18  K  BL.  115,  45  Am.  Dec.  363. 

m.  Gonmioii  Law  Bale. — As  to  the  comparison  of  the  writing 
to  be  proved  with  other  writings  at  common  law  this  could  only 
be  by  those  already  in  evidence  and  tlus  rule  is  adopted  in  many 
states.  Mo(yre  v.  United  States,  91  U.  S.  270,  23  L.  ed.  346; 
WiMa/ms  v.  Drexd,  14  Md.  566;  Henderson  v.  Hackney,  16  Ga. 
521;  Hanley  v.  Gomdy,  28  Tex.  211;  Clay  v.  Alderson,  10  W. 
Ya.  49;  State  v.  Oi/oens,  5  Ala.  747;  Toms  v.  Pa/rkersburg  B* 
R.  Co.  39  Md.  36,  17  Am.  Eep.  540;  Ka/nnon  v.  OaUoway,  2 
Baxt.  230;  RoU  v.  KiZe,  1  Leigh,  216;  Pierce  v.  Northey,  14 
"W^is.  9:  yfest  v.  Stale,  22  N.  J.  L.  212;  Board  of  Trustees  v. 
Misenheim&r,  78  111.  22;  Clark  v.  Rhodes,  2  Heisk.  206;  Otey  v. 
Hoyt,  3  Jones,  L.  407;  Van  SicJde  v.  People,  29  Mich.  61;  Mc- 
AUister  v.  McAllister,  7  B.  Mon.  269. 

n.  Comparison  Allowed  in  Several  States. — In  other  states 
comparison  of  disputed  writings  with  others  proved  genuine,  is 
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allowed  by  statute.  Wilson  v.  BeaucKamp^  50  Miss.  24;  State  v. 
Hastings^  53  N.  H.  452;  Lyon  v.  Lyinan^  9  Conn.  55;  Moody  v. 
Rowell^  17  Pick.  490,  28  Am.  Dec.  317;  Woodmcm  v.  Dana^  52 
Me.  9;  Homer  v.  WaUis,  11  Mass.  309,  6  Am.  Dec.  169;  Bacon 
V.  WiUiams,  13  Gray,  527;  j5ra^^  v.  ColweU,  19  Ohio  St.  413; 
Haycock  v.  Greup^  57  Pa.  438;  Farmers  Bank  of  Lancaster  v. 
WhitehiU,  10  Serg.  &  K.  110;  -4<Za7?i^  v.  i^YeW,  21  Vt.  256; 
Demerritt  v.  liandaU,  116  Mass.  331. 

o.  An  Exception  Noted, — ^There  is  one  exception  to  the  com- 
mon law  rule  in  regard  to  comparison  of  handwriting.  If  the 
instrument  to  be  based  as  a  standard  is  properly  in  evidence  in 
the  cause  for  other  purposes,  then  the  signature  or  paper  in  quee-^ 
tion  may  be  compared  with  it  by  the  jury.  Jumpertz  v.  People^ 
21  HI.  375;  Kernin  v.  HUl,  37  111.  209;  Brohston  v.  CakiU,  64 
111.  358;  Whitney  v.  Bunnell,  8  La.  Ann.  429;  State  v.  Frits,  23 
La.  Ann.  55;  Williams  v.  Drexel,  14  Md.  566;  Smith  v.  Walton, 
8  Gill,  86;  Tome  v.  Parkersburg  &  B.  R.  Co,  39  Md.  36,  90,  17 
Am.  Rep.  540;  Van  Wyck  v.  Mcintosh,  14  N.  Y.  442;  Miles  v. 
Loomis,  10  Hun,  375;  AiFd,  75  N.  Y.  288;  Ra/ndolph  v.  Lough- 
lin,  48  N.  Y.  459. 

There  also  is  an  exception  in  some  cases  when  the  writing  is  too 
old  for  any  witness  to  prove  it.  Woodard  v.  SpiU&r^  1  Dana,. 
180,  25  Am.  Dec.  139. 

Genuineness  of  a  signature  to  a  lost  instrument  may  be  testified 
to  by  an  expert  who  has  examined  the  signature,  and  who  testi- 
fies to  his  recollection  as  compared  with  genuine  signatures  in 
evidence.    Abbott  v.  Coleman,  22  Kan.  250,  31  Am.  Eep.  186. 

Court  may  exclude  another  writing  made  by  party  during  the 
trial  for  the  purpose  of  evidence  and  offered  by  him  for  compari- 
son.    Com,  V.  Allen,  128  Mass.  46,  35  Am.  Rep.  356. 

p.  When  Expert  Is  Disqnalifled. — Expert  who  haa  no  knowl- 
edge of  writing  of  person,  except  from  seeing  him  write  several 
times,  and  that  only  for  the  purpose  of  testifying,  is  incompetent. 
Eeese  v.  Reese,  90  Pa.  89,  35  Am.  Rep.  634. 

q.  Citation  of  Authority. — For  the  purpose  of  proving  the 
genuineness  of  a  signature  against  a  party  to  be  charged  thereby 
it  is  not  competent  to  prove  that  the  signature  is  not  in  a  simu- 
lated handwriting.     Rowing  v.  Manly,  49  N.  Y.  193. 

Evidence  of  a  person  competent  to  judge  whether  a  writing  is 
in  the  genuine  hand  of  he  who  wrote  it  or  is  an  attempt  by  some 
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person  to  imitate  the  hand  of  another,  is  admissible.  Zansing  v, 
EusaeU,  3  Barb.  Ch.  325,  5  L.  ed.  919;  People  v.  Hevdt,  2  Park. 
Crim.  Kep.  20;  Moody  v.  RoweU^  17  Pick.  490;  Com,  v.  Carey^ 
2  Pick.  47;  Lyon  v.  Lyman^  9  Conn.  55;  Lodge  v.  Phipher^  11 
Serg.  &  R.  333. 

Apropos  in  this  connection  are  the  remarks  of  Judge  Bapallo  in 
Sowing  v.  Ma/rdy,  supra^  a  case  well  considered  and  in  high  re- 
pute. Evidence  offered  for  the  purpose  of  proving  that  the  order 
produced  by  the  defendants  was  not  a  simulated  handwriting  was 
properly  rejected.  The  plaintiff  had  not  introduced  any  evidence 
to  show  that  it  was  in  a  simulated  handwriting,  but  had  testified 
to  the  fact  that  it  was  not  written  by  him.  It  was  incumbent 
upon  the  defendants  to  prove  that  the  order  was  in  the  handwrit- 
ing of  the  plaintiff;  and  we  do  not  think  that  as  the  evidence 
stood,  the  opinion  of  an  expert  that  the  signature  was  not  in  a 
simulated  hand  was  competent  for  the  purpose  of  establishing 
that  it  was  the  plaintiff's.  In  the  cases  cited  (3  Barb.  Ch.  325,  5 
L,  ed.  919,  and  17  Pick.  490),  for  the  purpose  of  proving  that  a 
mark  or  signature  was  not  genuine,  evidence  of  experts  wa& 
admitted  to  show  that  the  writing  was  simulated.  The  only  case 
cited  in  which  evidence  was  admitted  to  show  that  the  writing 
was  not  simulated  is  that  of  People  v.  Hewit^  supra^  where 
on  the  trial  of  an  indictment  for  forgery  the  prisoner  was 
allowed  to  prove  by  an  expert  that  the  signature  was  not  in  a 
simulated  hand.  Whatever  effect  might  be  given  to  such  evidence 
in  a  criminal  case  for  counterfeiting  or  forgery,  as  to  which  we 
express  no  opinion,  we  do  not  think  it  competent  for  the  purpose 
of  proving  the  genuineness  of  a  signature  against  a  party  sought 
to  be  charged  thereby. 

Where  the  proof  as  to  the  genuineness  of  the  signature  to  a 
written  instrument  is  about  equally  balanced,  evidence  tending  to 
show  a  reason  for  the  execution  of  the  instrument  and  a  reason- 
able probability  or  improbability  that  it  was  made  and  delivered^ 
is  competent.     Hunter  v.  Harris^  131  111.  482. 

Under  the  common  law  rule  in  force  in  the  United  States 
Courts,  writings  not  in  evidence  for  other  purposes  cannot  be 
used  for  comparison  with  disputed  writings  to  determine  the 
question  of  handwriting.  Territory  v.  CfHare  (N.  D.)  44  If. 
W.  Rep.  1003. 

A  comparison  may  be  made  between  a  signature  admitted  to  be 
genuine  and  already  in  evidence  for  some  other  purpose,  and  a 


^40  LAW  OF   EVIDBNOE   IN  OIVIL  OA8E8. 

signature  whose  genuineness  is  in  question.     Swales  r.  ChnMs 
1::6  Ind.  106, 

It  frequently  occurs,  in  actual  experience  that  a  party's  signar 
ture  is  evidenced  by  a  mark.  This  is  most  often  the  sign  of  the 
•cross  made  in  a  little  space  left  between  the  christian  name  and 
tlie  surname  (2  Bl.  Com.  305);  the  word  "his"  is  usually  written 
above  the  line  and  the  work  "mark"  below  it.  A  mark  is  now 
held  to  be  a  good  signature  though  the  party  was  able  to  write. 
Bouv.  L.  Diet.  Tide  "  Mark."  See  also  Jackson  v.  Va/nDusen^  5 
Johns.  144. 

r.  North  Carolina  Bale  as  to  Comparison. — ^A  North  Caro- 
lina case  has  held  that  testimony  as  to  handwriting,  founded  on 
what  is  properly  termed  comparison  of  hands,  seems  to  be  now 
generally  exploded.  Pope  v.  Askew^  1  Ired.  L.  17;  but  see  Yates 
V.  YateSy  76  N.  C.  143.  In  Rhode  Island,  comparison  by  juxta- 
position was  not  allowed.    Kinney  v.  Flynn^  2  R.  I.  319. 

s.  Dissenting  Tiews  of  the  Texas  Court.  —  In  Texas  we 
find  the  usual  aberations  from  standard  authority.  The  judi- 
ciary of  that  State  gave  the  matter  the  most  exhaustive  and  dis- 
criminating review,  and  after  elaborate  discussion  of  every  appar- 
ent phase  of  the  question,  decided  in  favor  of  the  old  common- 
law  rule,  which  prohibits  proof  of  handwriting  by  comparison. 
Hanley  v.  Gandy^  28  Tex.  211.  Another  case  reported  in  the 
same  volume  sustains  the  same  view.  These  decisions  were 
received  with  such  dissatisfaction  as  to  place  the  court  in  serious  em- 
barrassment, and  rather  than  recede  from  a  position  so  deliberately 
assumed,  the  Legislature  was  importuned  and  relief  afforded  by 
statutory  enactment  which  provides,  m^^r^^ia,  that  it  is  competent 
in  every  case  to  give  evidence  of  handwriting  by  comparison 
made  by  experts  or  by  the  jury.    Article  3182,  Paschall's  Dig, 

t.  Authenticity  of  Signature^  Comparison  of  Handwrit- 
ing, — Comparison  of  hands  has  always  been  considered  a 
legitimate  mode  of  determining  as  to  the  authenticity  of  a  signa- 
ture. Judge  Loring  speaks  of  it  as  a  method  sanctioned  in  Mrs. 
Medway^s  Case^  6  Ct.  CI.  421,  and  "  the  law  of  the  court."  It 
would  be  more  accurate  to  say  that  it  was  adopted  because  found, 
on  examination,  to  be  the  law  of  the  land. 

See  the  cases  cited  in  6  Ct.  CI.  429,  432,  also  Henderson  v. 
Ua^chney^  16  Gra.  521;  WCorTde  v.  Binns^  5  Binn.  349;  Lyon, 
V.  Lyvian,  9  Conn.  55;  Adams  v.  Fidd^  21  Vt.  256;  Homer  v. 
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WaUiSy  11  Mass.  309;  Moody  v.  Eowell,  17  Pick.  490;  Eicha/rdr 
son  V.  Newcowh^  21  Pick.  315;  Chandler  v.  Le  Ba/rron^  45 
Me.  534. 

n.  Cautionary  Suggestions  by  Mr.  Justice  Bradley. — ^The 
-case  of  Moore  v.  United  States^  in  which  this  question  was  under 
review,  furnishes  some  cautionary  suggestions.  Mr,  Justice 
Bradley,  who  delivered  the  prevailing  opinion,  evidently  intended 
to  limit  his  remarks  in  their  applicability  to  the  case  at  bar,  which 
involved  the  question  as  to  what  rules  of  evidence  should  govern 
the  action  of  the  U.  S.  Court  of  Claims.  The  great  majority  of  con^ 
tracts  and  transactions  which  come  before  that  court  for  adjudica- 
tion are  permeated  and  are  to  be  adjudged  by  the  principles  of 
the  common  law.  Where  Congress  has  not  provided  and  no  special 
reason  demands  a  different  rule,  the  rules  of  evidence  as  found  in 
"the  common  law,  ought  to  govern  the  actions  of  the  Court  of 
Claims.  If  a  more  liberal  rule  is  desirable,  it  is  for  Congress  to 
declare  it  by  proper  enactment.  But  the  general  rule  of  the  com- 
mon law,  disallowing  a  comparison  of  handwriting  as  proof  of 
^signature,  has  exceptions  equally  as  well  settled  as  the  rule  itself. 
One  of  these  exceptions  is,  that  if  a  paper  admitted  to  be  the 
handwriting  of  a  party,  or  to  have  been  subscribed  by  him,  is  in 
-evidence  for  some  other  purpose  in  the  cause,  the  signature  or 
paper  in  question  may  be  compared  with  it  by  the  jury.  Moore 
T.  United  States,  91  U.  S.  270,  23  L.  ed.  346.  See  also  extended 
note  appended  to  Rogers  v.  Bitter,  79  U.  S.  12  Wall.  317,  20  L. 
-ed.  417,  where  the  authorities  are  fully  collated. 

§  197.  Experts  Entitled  to  Adequate  Pay.— Competent 
-expert  testimony  is  frequently  of  prime  necessity,  in  order  to 
establish  the  merits  of  the  controversy,  and  it  is  entirely  consistent 
with  the  policy  of  the  law,  that  experts  called  to  testify  should  be 
4idequately  paid. 

Even  the  fact  of  payment  for  expert  testimony,  if  unknown  to 
the  adverse  party  is  not  ground  for  a  reversal.  See  People  v. 
Montgomery,  13  Abb.  Pr.  K  S.  207. 

a.  Tiews  of  New  York  Supreme  Court. — The  question  of 
payment  for  expert  testimony  when  shown  by  competent  evidence 
was  carefully  considered  by  the  New  York  Supreme  Court  in  a 
isase  which  has  been  prolific  of  much  controversy,  and  provocative 
of  several  well  considered  medico-legal  pamphlets  that  have  since 
expanded  into  a  treatise  on  the  general  topic,  pertaining  to  evidence 
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in  its  relations  to  mental  disturbances,  expert  theorizing  and  com- 
pensation for  loss  of  time.  The  principle  case,  that  of  People  v. 
Montgoiney^y^  13  Abb.  Pr.  N.  S.  207,  has  been  enriched  by  an  edi- 
torial  note  of  exceptional  snggestiveness.  From  a  perusal  of  this^ 
note  we  gather  that  a  contract  for  compensation,  conditioned  on  the 
success  of  the  suit,  by  virtue  of  which  contract  an  expert  is  to  testify^ 
is  void.  PoUak  v.  Gregory^  9  Bosw.  116.  That  the  allowance 
of  compensation  to  an  expert  witness  for  loss  of  time  is  of  doubt- 
ful propriety,  but  on  this  point  there  are  but  two  citations,  CcHr- 
lins  V.  Godefroy^  1  Barn.  &  Ad.  960,  and  Lonergan  v.  Royal  Exch^ 
Asmr,  Co.  7  Bing.  729. 

b.  Converse  of  the  Above. — ^The  converse  of  the  proposition 
is  supported  by  an  abundance  of  authority.  Webh  v.  Page^  1  Car. 
&  K.  23;  Mocfr  v.  Adaim.  5  Maule  &  S.  156;  Willis  v.  Peckham. 
1  Brod.  &  B.  515;  Lowry  v.  Douhleday^  cited  in  note  to  Moor  v» 
Adam^  5  Maule  &  S.  159;  Severn  v.  Olive,  3  Brod.  &  B.  72;  Park- 
inson V.  Atkinson,  31  L.  J.  C.  P.  199;  Turner  v.  Turner^  5  Jur. 
N.  S.  839;  2  Phillips,  Ev.,  4th  ed.  828,  noU. 

%  198.  Subscribing  Witnesses  as  Experts. — The  subscribing^ 
witnesses  to  a  will  or  deed,  although  in  no  sense  displaying  the 
qualifications  of  experts,  may  testify  as  to  the  mental  condition  of 
the  testator  or  grantor  at  the  time  of  the  execution  of  the  instru- 
ment, and  they  are  not  required  to  state  previously  the  facts  upon 
which  they  base  their  opinion.  Titlow  v.  Tidow,  54  Pa.  216; 
WilUains  V.  Lee,  47  Md.  321;  Van  IIuss  v.  Painbolty  2  Coldw. 
139;  CaU  v.  Byram,  39  Ind.  499. 

a.  Non-Professional  Witnesses,  Conflict  of  Authority. — 

There  is  great  fluctuation  in  authority,  as  to  whether  non-profes- 
sional  witnesses,  other  than  the  subscribing  witnesses  may  giva 
their  opinions  or  impressions  on  the  subject  of  sanity.  An  exam- 
ination of  the  authorities  will  emphasize  this  contradiction,  espe- 
cially from  the  states  of  Massachusetts,  New  Jersey,  Iowa,  and 
New  York.  Without  attempting  to  reconcile  the  contradiction,, 
we  will  cite  the  cases,  after  venturing  upon  the  statement  which 
is  abundantly  sustained  by  textwriters  and  adjudication,  that  the 
rule  established  by  the  New  York  courts,  is  in  every  sense  the 
most  satisfactory,  and  has  the  additional  advantage  of  being  well 
understood  and  settled  beyond  cavil  by  a  long  line  of  adjudication^ 
The  following  decisions  are  pertinent  upon  the  point  in  issuer 
Poole  V.  Richardson,  3  Mass.  330;  Dorsey  v.  WarjieLd^  7  Md.  65; 
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Xinne  v.  Kinne,  9  Conn.  102;  Hunt  v.  Hunt,  3  B.  Mon.  575; 
Lowe  V.  Williamson,  2  N.  J.  Eq.  82;  Choice  v.  State,  31  Ga.  424; 
Dunham^ 8  App.  27  Conn.  192;  Berry  v.  State,  10  6a.  511;  Stewart 
V.  Eedditt,  3  Md.  67;  CTa7»A  v.  State,  12  Ohio,  483;  Butler  v.  5/. 
Z^w  Z.  Li8.  Co.  45  Iowa,  93;  Bamhler  v.  Tryan,  7  Serg.  &  R. 
^0;  C^ary  v.  Cla7^,  2  Ired.  L.  78;  Boardman  v.  TTc^^rfTwa/i,  47 
N.  H.  120;  Elder  v.  OgUtree,  36  Ga.  64;  Far^?  v.  Ware,  8  Me.  42; 
jpbrrf  V.  State,  71  Ala.  385;  People  v.  Sanford,  43  Cal.  29;  //aM- 
-tw^ay  V.  National  L,  Ins,  Co,  48  Vt.  335;  Doe  v.  Reagan,  5  Blackf . 
217;  Dicken  v.  Johnson,  7  Ga.  484;  McClackey  v.  aSV^^^,  5  Tex. 
App.  331;  Barker  v.  Comins,  110  Mass.  477;  ^^aZ  v.  People,  42 
K.  Y.  282;  xS^a^  v.  Brunetto,  13  La.  Ann.  45;  Diekmson  v.  ^^r- 
A^r,  9  Mass.  225;  /Sfa^  v.  P^-^,  49  N.  H.  399;  McDougald  v. 
McLean,  1  Winst.  L.  120;  Dove  v.  ^Sfa^,  3  Heisk.  348. 

b.  Cross-examination  of  Experts. — Medical  expert  may  be 
<5ro8s-exaniined  as  to  whether  he  believes  prisoner  was  able  to  dis- 
tinguish right  from  wrong.  Clark  v.  State,  12  Ohio,  483,  40  Am. 
Dec.  481. 

Experts  stating  their  opinion  as  to  sanity  should  state  circum- 
stances and  symptoms  from  which  tlieir  opinion  is  drawn. 
Hatharn  v.  King,  8  Mass.  371,  5  Am.  Dec.  106. 

c.  Testimony  of  Expert  as  to  Mental  Capacity. — An  exj^ert 
may  testify  directly  to  mental  capacity  in  either  of  three  ways: 
1.  He  may  state  his  opinion  based  upon  personal  knowledge  of  the 
person;  not  upon  hearsay  nor  upon  conflicting  testimony.  2.  Af- 
ter hearing  all  the  testimony  on  the  question,  if  it  is  not  conflict- 
ing he  may  give  his  opinion  as  to  the  mental  condition  indicated 
by  it.  3.  He  may  be  asked  what  a  supposed  state  of  facts  put  to 
him  hypothetically,  corresponding  in  details  to  the  facts  already 
in  evidence,  would  indicate  as  to  mental  condition.  Question  may 
have  reference  to  facts  in  evidence  on  one  side,  or  both,  or  on 
each  side  separately.  Heald  v.  Thing,  45  Me.  396;  Sanchez  v. 
People,  22  N.  Y.  147;  Bonard's  Will,  16  Abb.  Pr.  N.  S.  128; 
People  V.  Lake,  12  N.  Y.  358;  Woodbury  v.  Ohear^  7  Gray,  467; 
Com,  V.  Rogers,  7  Met.  500. 

The  distinguished  Dr.  Maudsley  insists  that  evidence  of  insan- 
ity, in  a  doubtful  case,  should  be  left  to  medical  experts.  See  Pop- 
ular Science  Monthly,  Aug.  1872. 

The  cases  further  decide  that  where  there  is  disagreement  in 
the  testimony  of  scientific  witnesses,  it  is  not  error  to  refuse  to 
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charge  that  the  opinions  of  those  who  had  not  had  practical 
experience  on  the  subject,  shonld  be  disregarded.  The  judge 
may  submit  the  respective  credit  of  such  witnesses  to  the  jury, 

d.  Testimony  of  Non-Professional  Witness — Expression  of 
General  Opinion. — A  non-professional  witness  may  testify  to 
facts  within  his  own  knowledge  and  after  he  has  shown  means  of 
forming  an  impression,  he  may  be  asked  the  impression  made  on 
his  mind  at  the  time  by  the  acts  and  declarations  as  to  mental 
soundness.  He  cannot  express  a  general  opinion  as  to  sanity  nor 
his  opinion  independently  of  stating  facts  and  circumstances. 
Clapp  V.  JFuUertoTij  34  N.  Y.  190;  Pelamourges  v.  Clark^  9  Iowa, 
17;  Robinson  v.  Adams^  62  Me.  369,  16  Am.  Rep.  473;  Cram  v. 
Cram^  33  Vt.  15;  Dicken  v.  Johnson^  7  Ga.  484;  De  Witt  v. 
Barly,  17  K  T.  340;  Irish  v.  Smith,  8  Serg.  &  E.  578;  Eich^ 
7narh  v.  StcUe,  38  Tex.  190. 

§199.  Hypothetical  Question^  Definition.— An  hypothetic 
cal  case  consists  of  a  statement  of  assumed  facts  intended  to  be 
propounded  to  an  expert,  in  order  to  elicit  his  opinion.  .  Thus  an 
expert  in  insanity  may  say  whether  a  person  under  indictment  for 
murder,  would  be  likely  to  be  predisposed  to  emotional  insanity, 
upon  a  statement  of  facts,  admitted  or  assumed,  supposed  to  ex- 
hibit his  individual  and  family  history.  Anderson,  Law  Diet. 
title  "Hypothesis." 

a.  When  Expert  may  Give  Opinion  on. — An  expert  may  be 
asked  his  opinion  upon  a  case  hypothetically  stated,  or  upon  a 
case  in  which  the  facts  have  been  established;  but  he  may  not  de- 
termine from  the  evidence  what  the  facts  are,  to  give  an  opinion 
upon  them.  Dexter  v.  Holly  82  U.  S.  15  Wall.  9,  26,  21  L.  ed- 
73,  79,  Strong,  J. 

b.  Duty  of  Counsel  in  Framing. — Counsel  in  framing  hypo- 
thetical questions  to  be  put  to  expert  witnesses,  are  not  confined 
to  facts  admitted  or  absolutely  proved,  but  facts  may  be  assumed 
where  there  is  any  evidence  on  either  side  to  establish,  which  are 
pertinent  to  the  theories  which  they  are  attempting  to  uphold. 
In  the  direct  examination  of  their  own  witnesses,  it  would  tend 
to  confusion  if  facts  were  assumed  in  hypothetical  questions  which 
did  not  bear  upon  the  matters  under  inquiry,  or  which  were  not 
fairly  within  the  scope  of  any  of  the  evidence.  ^  Upon  the  cross- 
examination  of  an  expert,  counsel  may  not  be  so  ntarowly  con- 
fined, but  may,   in  putting  hypothetical  questions,  assume  any 
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facts  pertinent  to  the  inquiry,  whether  testified  to  by  witnesses  or 
not,  with  the  view  of  testing  the  skill  and  accuracy  of  the  expert;, 
but  such  cross-examination  must,  to  some  extent,  be  under  control 
of  the  trial  court.  The  proposition  here  contended  for  finds  ample 
vindication  in  a  recent  decision  of  the  New  York  Court  of  Ap- 
peals. DiHeber  v.  Home  L.  Ins.  Co.  87  N.  T.  79. 

c.  Object  of. — ^The  object  of  all  questions  to  experts  should  be 
to  obtain  their  opinion  as  to  the  matter  of  skill  or  science  which 
is  in  controversy,  and  at  the  same  time  to  exclude  their  opinions 
as  to  the  effect  of  the  evidence  in  establishing  controverted  facts. 
Questions  adapted  to  this  end  may  be  in  a  great  variety  of  forms. 
If  they  require  the  witness  to  draw  a  conclusion  of  fact,  they 
should  be  excluded.    Hunt  v.  Lowell  Gas  Light  Co.  8  Allen,  169. 

§  200.  Qualifleations  of  Expert^  Information  Necessary. — 

A  mere  smattering  of  knowledge  does  not  qualify  a  witness  as  an 
expert.  He  must  have  practical  knowledge — such  knowledge  as 
is  obtained  by  study,  observation  and  reflection — the  knowledge 
that  gives  any  man  eminence  and  credibility  in  a  specialized 
department  of  scientific,  artistic  or  mechanical  industry.  The 
authorities  do  not  intimate  that  this  knowledge  must  be  of  the 
most  sublimated  character — ^thatitmust  include  the  technique  and 
minutia  of  microscopic  detail.  Such  criteria  for  an  expert  would 
speedily  extinguish  the  entire  class.  State  v.  HinJde^  6  Iowa, 
380;  Washmgton  v.  Cole,  6  Ala.  212;  Tvllia  v.  Kidd,  12  Ala. 
648;  Moriasey  v.  People,  11  Mich.  327;  WiUon  v.  StoOe,  41  Tex. 
320;  Polk  V.  StaU,  36  Ark.  117;  St,  Louis  cfe  S.  F.  R.  Co.  v.  Ed^ 
wards,  26  Kan.  72;  MamhaMcm  A.  cfe  B.  H.  Co.  v.  Stewart,  30 
Kan.  276;  SamdwichMfg.  Co.  v.  Nicholson,  32  Kan.  666;  J/"m<?^^ 
V.  Skinne7*,  44  Mo.  92;  State  v.  Wood,  53  N.  H.  484;  Dole  v.  JoJm- 
son,  50  N.  BL  452;  Shattuck  v.  Train,  116  Mass.  296;  Castner  v. 
Sliker,  33  N.  J.  L.  95;  ConsolidaUd  R.  E,  <&  F.  Ins,  Co,  v.  Cashow, 
41  Md.  59;  House  v.  Fc/rt,  4  Blackf .  293;  Berry  v.  Reed,  53  Me. 
487;  Boa/rdmcm  v.  Woodman,  47  N.  H.  120;  Hinds  v.  Ha/rhou,  58 
Ind.  121;  Donaldson  v.  Mississippi  cfe  M,  R.  Co,  18  Iowa,  280;. 
Benedict  v.  Fond  du  Lac,  44  Wis.  495;  GroA^es  v.  Moses,  13  Minn. 
335;  Sta;te  v.  Seer  est,  80  N.  C.  458;  Weai^er  v.  Alabanna  C,  Min. 
Co,  35  Ala.  176;  Calel  v.  StaU,  39  Miss.  722;  Brownell  v.  People,, 
38  Mich.  732;  Stale  v.  Reddick,  7  Kan.  143. 
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§  201.  Expert  Testimony  may  be  Shown  to  be  Erroneous. 

— An  expert  testified  that  his  opinion  was  sustained  by  all  works 
of  good  authority,  and  that  the  ''Modem  Horse  Doctor,"  (Dodd), 
was  a  work  of  that  kind.  The  opposite  party  was  then  allowed 
to  show  from  the  work  of  Doctor  Dodd,  that  it  laid  down  diflEer- 
ent  doctrines.  Graves,  e/.,  says:  "  This  evidence  was  offered  to 
discredit  this  expert  in  connection  with  his  cross-examination. 
The  rule  is  acknowledged  in  this  State,  that  medical  books  are  not 
admissible  as  a  substantive  medium  of  proof  of  the  facts  they  set 
forth.  But  tiie  matter  in  question  was  not  adduced  with  any 
such  view.  Tiie  witness  assumed  to  be  a  person  versed  in  the 
veterinary  science;  to  be  familiar  with  the  best  books  which  treat 
of  it,  and  among  others,  with  the  work  of  Dodd.  He  professed 
himself  qualified  to  give  an  opinion  to  the  jury  from  the  witness 
stand  on  the  ailment  of  the  plaintiff's  horse  and  his  ailments. 
He  borrowed  credit  for  the  accuracy  of  his  statements,  on  refer- 
ring his  learning  to  the  books  before  mentioned,  and  by  implying 
that  he  echoed  the  standard  authorities  like  Dodd.  Under  the  cir- 
cumstances it  was  not  improper  to  resort  to  the  book,  nor  to  prove 
the  facts  it  contained,  but  to  disprove  the  statements  of  the  wit- 
ness, and  to  enable  the  jury  to  see  that  the  book  did  not  contain 
what  lie  had  ascribed  to  it.  The  final  purpose  was  to  disparage 
the  opinion  of  the  witness,  and  hinder  the  jury  from  being  im- 
posed upon  by  a  false  light.  The  case  is  a  clear  exception  to  the 
rule  which  forbids  the  reading  of  books  of  inductive  science  as 
aflSrmative  evidence  of  the  facts  treated  of."  In  Cory  v.  Silcox^ 
6  Ind.  39,  "  Evan's  Wheelwright  Gruide "  was  permitted  to  be 
read  to  the  jury  by  way  of .  illustration  merely,  but  the  court 
charged  the  jury  that  "  extracts  read  from  a  scientific  work  are 
not  of  authority,  conclusively  or  prima  facie." 

Such  books  are  evidence  by  statute.  In  Stoudenmeier  v.  Wil- 
liamson,  29  Ala.  558,  the  court  says:  "  We  think  that  medical 
authors  whose  books  are  admitted  or  proven  to  be  standard 
works  ought  to  be  received  in  evidence." 

See  extended  discussion  appended  to  several  notes  to  the  case 
of  Stilling  v.  Thorp,  54  Wis.  528,  41  Am.  Eep.  60. 

§  202.  The  Principle  as  Stated  in  a  Recent  Case.  —  The 

principles  which  dominate  this  entire  subject  of  expert  testimony 
have  received  very  recent  vindication  from  the  New  York  Court 
of  Appeals  {Slocovich  v.  Oriental  Mat.  Ins.  Co.  10  Cent.  Rep. 
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456,  108  N.  T.  56),  and  the  conclusions  of  the  text  are  fully 

sustained  in  the  closely  reasoned  opinion  of  Judge  Earl  in  the  case 

referred  to.    A  careful  abridgment  of  his  decision  will  disclose  much 

interesting  matter  of  vital  importance  to  the  subject  under  review. 

The  action  was  brought  to  recover  on  a  policy  of  insurance,  and  the 

question  turned  upon  the  value  of  the  property  destroyed;  expert 

evidence  was  introduced  under  an  allegation  in  the  pleadings 

which  charged  a  fraudulent  over-valuation.     A  witness  was  asked 

this  question:     "What,  in  your  judgment,  judging  from  your 

personal  knowledge  of  the  vessel,  gathered  from  your  personal 

observation,  and  your  knowledge  from  the  ordinary  results  of 

wear  and  tear  in  ordinary  use,  was  the  market  value  in  the  port 

of  New  York  of  the  ship  Zorka  in  the  month  of  April,  1883  ? " 

This  question  was  objected  to  by  the  plaintiff  and  excluded  by 

the  court,  on  the  ground,  as  we  must  assume  from  the  record, 

that  he  did  not  have  sufficient  knowledge  of  the  vessel  to  testify 

as  to  her  value  at  the  time  she  was  burned.     It  will  be  observed 

tliat  the  witness  was  asked  for  his  judgment,  based  solely  upon 

his  personal  knowledge.     It  was  for  the  trial  judge  to  determine 

in  the  first  instance  whether  the  witness  was  competent  as  an 

expert  to  testify  to  the  value  of  this  vessel.     He  had  not  seen  her 

for  five  or  six  years,  and  knew  nothing  about  her  condition  at  the 

time  of  her-  destruction.     It  did  not  appear  what  her  condition 

was  at  the  time  he  last  saw  her,  and  it  appeared  that  subsequently 

to  that  time,  and  after  the  year  1880,  the  plaintiffs  had  expended 

at  least  $7,000  in  repairing  her.     Under  such  circumstances  we 

-cannot  say  that  the  judge  committed  any  error  in  excluding  the 

testimony.     If  the  evidence  had  been  received,  it  certainly  would 

not  have  been  entitled  to  very  much  weight  with  the  jury.  While 

it  would  not,  we  think,  have  been  erroneous  to  receive  and  submit 

the  evidence  to  the  jury  for  what  it  was  worth,  we  cannot  say,  as 

matter  of  law,  that  the  judge  exceeded  the  bounds  of  a  reasonable 

discretion  in  holding  that  the  witness  was  not  qualified  as  an 

expert  to  give  an  opinion  as  to  the  value  of  the  ship  at  the  time 

she  was  burned.     The  rules  determining  the  subjects  upon  which 

experts  may  testify,  and  prescribing  the  qualifications  of  experts, 

are  matters  of  law;  but  whether  a  witness  offered  as  an  expert  has 

those  qualifications  is  generally  a  question  of  fact,  to  be  decided 

by  the  trial  judge. 

And  it  has  been  held  that  his  decision  in  reference  thereto  is  not 

reviewable  in  an  appellate  court.   -Searle  v.  Arnold^  7  K.  I.  582; 
33 
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Dole  V.  Johnson^  50  N.  H.  455;  Jone^  v.  Tucker ,  41  N.  H.  546  ; 
Wright  v.  Williams,  47  Vt.  222.  The  ruling  of  a  trial  judge  that 
a  witness  is  or  is  not  shown  to  be  sufficiently  qualified  to  testify  as 
an  expert  is  a  decision  of  a  question  of  fact  and  is  not  reviewable 
on  appeal.  Nelson  v.  Sun  Mut.  Ins.  Co*  71  N.  Y.  453;  Searle  v. 
Arnold,  7  R.  I.  582;  Dole'Y,  Johnson,  50  N.  H.  455;  Jones  v. 
Tucker,  41  N.  H.  546;  Wright  v.  Williams,  47  Vt.  222;  Anihony 
V.  Smith,  4  Bosw.  503;  Sizer  v.  Burt,  4  Denio,  426. 

§  203.  Non-professional  Witnesses. — Merchants,  as  experi- 
enced judges  of  goods  and  their  values,  are  competent  to  testify 
as  to  the  value  of  goods  which,  it  is  claimed,  are  invoiced  below 
their  true  value.  Bucldey  v.  United  States,  45  U.  S.  4  How.  251, 
11  L.  ed.  961. 

Proof  of  the  value  of  an  article,  by  a  witness  who  had  enquired 
of  merchants  dealing  in  the  article  and  examined  their  books, 
when  uncontradicted,  is  sufficient.  Cliquot  v.  United  States^ 
{''CUquofs  Champagne'')  70  U.  S.  3  Wall.  114,  18  L.ed.  116. 

a.  An  Exclusionary  Rule  of  Evidence. — Xo  rule  of  evidence  is 
better  understood  than  the  exclusionary  one  by  which  non-profes- 
sional witnesses  are  not  allowed  to  express  an  opinion,  either  as  to 
the  merits  of  the  case,  or  as  to  the  legal  features  of  it.  To  deduce 
conclusions  from  the  facts  proved,  is  the  province  of  the  jury 
alone.  Robertson  v.  Stark,  15  X.  II.  109;  2^chary  v.  Swanger,. 
1  Or.  92;  3[ohiU  3L  D.  <k  Mut  Ins,  Co.  v.  McMillan,  31  Ala. 
711;  Carr  v.  Northern  Liberties,  35  Pa.  324;  Berry  v.  State,  10 
Ga.  511;  Lester  v.  Pittsford,  7  Vt.  161;  Gavisk  v.  Pacific  R, 
Co,  49  Mo.  274;  Spear  v.  Richardson,  34  N.  H.  428;  Largan  v. 
Central  R.  Co,  40  Cal.  272. 

Upon  an  issue,  in  a  suit  upon  a  life  policy,  as  to  the  insanity  of 
the  insured  at  the  time  he  took  his  own  life,  the  opinion  of  a. 
non-professional  witness  as  to  his  mental  condition,  in  connection 
with  a  statement  of  the  facts  and  circumstances  within  his  per- 
sonal knowledge,  upon  which  the  opinion  is  based,  is  competent 
evidence.  Connecticut  Mut.  L,  Ins,  Co,  v.  Lathrop  (citing  a  long 
list  of  cases  in  foot  note,  28  L.  ed.  p.  539),  111  U.  S.  612,  28  L.  ed. 
536;  Charter  Oak  L.  Ins,  Co,  v.  Rodel,  95  U.  S.  232,  24  L.  ed. 
433. 

Experts  are  not  permitted  to  state  their  opinions  in  matters  of 
common  knowledge,  such  as  the  peculiar  liability  of  property, 
from  its  situation,  to  fire.  Milwaukee  <&  St,  P.  R,Co,  v.  KeUoggy 
94  XJ.  S.  469,  24  L.  ed.  256. 
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The  opinion  of  commercial  experts  cannot  be  put  in  the  place 
of  that  of  the  jury,  npon  a  question  which  is  as  well  understood 
by  the  community  at  large  as  by  merchants  and  importers. 
Schmieder  v.  Barney,  113  U.  S.  646,  28  L.  ed.  1130. 

b.  Review  of  Authorities. — A  non-professional  witness  after 
stating  facts  upon  which  his  opinion  is  founded  may  state  his  opinion 
aB  to  sanity.  Pidcock  v.  Potter,  68  Pa.  342,  8  Am.  Eep.  181;  1 
Redfield,  Wills,  141;  RambUr  v.  Tryon,  7  Serg.  &  E.  90, 10  Am. 
Dec.  444;   Wogan  v.  Small,  11  Serg.  &  R.  141;  OrahUl  v.  Barry 

5  Pa.  441;  Wilkinson  v.  Pearson,  23  Pa.  117;  Bricker  v.  Ligktr- 
ner,  40  Pa.  199;  Titlow  v.  Titlow,  54  Pa.  216;  Dickinson  v. 
Dickinson,  61  Pa.  401;  Stewart  v.  Bedditt,  3  Md.  67;  Stewart  v. 
Spedden,  5  Md.  433;   Dorsey  v.   Warfield,  7  Md.  65;  Weems  v. 

Weeins,  19  Md.  334;  Kelly  v.  McGuire,  15  Ark.  555;  Abraham 
V.  Wilkins,  17  Ark.  292;  Stewart  v.  Lispenard,  26  Wend.  291; 
Cuher  v.  Haslam,  7  Barb.  314;  De  Witt  v.  Barley,  13  Barb.  550, 

9  N.  Y.  371,  17  N.  Y.  340;  Delafield  v.  Parish,  25  N.  Y.  37; 
Clajpp  V.  FuUerton,  34  N.  Y.  190;  Clarke  v.  Sawyer,  3  Sandf . 
Oh.  357,  7  L.  ed.  882;  .ffbgre  v.  i^i*A<?/*,  Pet.  C.  C.  163;  Harrison 
V.  Rowan,  3  Wash.  C.  C.  580;  Lester  v.  Pittsford,  7  Vt.  158; 
Morse  v.  Crawford,  17  Vt.  499,  44  Am.  Dec.  349;  Clifford  v. 
Richardson,  18  Vt.  620;  CVam  v.  Cram,  33  Vt.  15;  Camendish 
V.  Troy,  41  Vt.  99;   Potts  v.  Z?bw^<9,  6  Ga.  324;   Berry  v.  /Stofe, 

10  Ga.  511;  Walker  v.  IFaZi*^,  14  Ga.  242;  Grant  v.  Thompsony 
4  Conn.  203,  10  Am.  Dec.  119;  Kinne  v.  Kinne,  9  Conn.  102,  21 
Am.  Dec.  732;  DunhavnUs  App,  27  Conn.  192;  Temple  v.  Temple, 

1  Hen.  &  M.  476;  Burtm  v.  aSV<?^^,  3  Rand.  399;  Dm  v.  G^iJ- 
hmis,  22  X.  J.  L.  117;  Whitenack  v.  Stryker,  2  N.  J.  Eq.  8;  ASZ(?a7t 
V.  Maxwell,  3  K  J.  Eq.  563;  Re  Vanauken,  10  N.  J.  Eq.  192; 
Turner  v.  Cheesman,  15  N .  J.  Eq.  243;  Garrison  v.  Garrisouy 
15  N.  J.  Eq.  266;  Mercer  v.  JT'^foc^,  4  Gratt.  106;  Clary  y. Clary y 

2  Ired.  L.  78;  Heywa/rd  v.  Hazard,  1  Bay,  335;  -Pt?^te  v.  Housey 

6  Ga.  324;  ^^rry  v.  State,  10  Ga.  511;  Walker  v.  TToZA^^r,  14  Ga. 
242;  Clark  v.  /S^a^^?,  12  Ohio,  483;  WhiU  v.  ^ai%,  10  Mich. 
155;  Beauhien  v.  Cicotte,  12  Mich.  459;  Roberts  v.  Trawick,  13 
Ala.  68;  Norris  v.  >(?^afe,  16  Ala.  776;  Florey  v.  Flarey,  24  Ala. 
241;  Pau'<?ZZ  v.  xS^a^^,  25  Ala.  21;  5^t/JJ*  v.  Houston,  33  Ala.  555; 
jRd  CarmichkLel,  36  Ala.  514;  2?o^  v.  Reagam,,  5  Blackf.  217,  33 
Am.  Dec.  466;  Pdamourges  v.  Clark,  9  Iowa,  1;  aSW«  v.  Fdtery 
25  Iowa,  67;  ^(?^  v.  JbyZor,  45  111.  485;  Hardy  v.  Merrill,  56 
N.  H.  227, 22  Am.  Rep.  441,  overruling  Boardman  v.  Woodmauy 
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47  N.  H.  120;  State  v.  Pike,  49  N.  H.  399,  6  Am.  Kep.  533; 
contra,  Gehrke  v.  State,  13  Tex.  568;  Wyman  v.  Govld,  47  Me. 
159;  Poole  v.  Richardson,  3  Mass.  330;  Com,  v.  JPairbanks,  2 
Allen,  511;  Baxter  v.  Abbott,  7  Gray,  71- 

Medical  men  having  no  personal  knowledge  of  the  facts  may  be 
asked  their  opinions  whether  certain  appearances  detailed  by  other 
witnesses  are  symptoms  of  insanity.  Doe  v.  Reagwn,,  5  Blackf. 
217,  33  Am.  Dec.  466;  Com.  v.  Rogers,  7  Met.  500,  41  Am. 
Dec.  458. 

§  .204.  Binding  Force  of  Expert  Testimony. — The  opinions 
of  experts,  however  intelligent  and  trustworthy,  do  not  bind  the 
conscience  of  the  court.     The  Iberia,  40  Fed.  Rep.  893. 

a.  Witness  Confined  Strictly  to  Facts  Stated  in  Hypothet- 
ical Question. — The  opinion  of  an  expert  witness  must  be  upon 
a  hypothetical  question  containing  facts  which  are  assumed  to 
have  been  proved;  and  such  witness  cannot  be  permitted  to  draw 
inferences  from  the  evidence  of  other  witnesses.  Gregory  v.  If^ew 
York,  L.  E.  i&  TF.  R.  Co.  55  Hun,  303. 

b.  Personal  Knowledge  Necessary. — The  testimony  of  a  wit- 
ness as  to  the  quantity  of  ore  taken  out  of  a  mine  is  properly 
rejected  where  it  does  not  appear  that  the  witness  personally 
knew  anything  about  the  quantity.  Patrick  v.  Graham,  132  U. 
S.  627,  33  L.  ed.  460. 

c.  Speculative  Questions  Discountenanced. — ^Expert  ques- 
tions of  a  purely  speculative  character,  asked  on  cross-examination 
of  a  medical  expert,  should  be  confined  to  the  facts  of  the  case; 
the  hypothetical  questions  must  be  predicated  upon  the  facts 
proved.    Sinalley  v.  Appleton,  75  Wis.  18. 

d.  Opinion  Evidence  not  Binding. — Opinion  evidence  as  to 
the  value  of  the  professional  services  of  an  attorney  is  not,  as  a 
matter  of  law,  conclusive  on  the  jury.  Ol807i  v.  Gjertsen,  42 
Minn.  407. 

Inferences  from  the  facts  are  to  be  drawn  and  found  bv  the 
jury,  and  cannot  be  proved  as  facts,  by  the  opinions  of  witnesses. 
PeopU  V.  Barber,  115  N.  Y.  475. 

e.  Non-Expert  Evidence  as  to  Sanity. — A  non-expert  witness 
who  was  acquainted  with  the  accused,  may  give  his  belief  as  to  his 
sanity,  without  giving  all  the  details  upon  which  his  opinion  is 
based.     State  v.  Lewie,  20  Nev.  333. 
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1  When  Prima  Facie  Eyidence  May  be  Rebutted. — Prima 
facie  evidence  may  be  rebutted  by  developing  additional  facts 
consistent  with  its  truth,  but  tending  to  an  opposite  conclusion,  or 
by  proving  it  untrue  in  whole  or  in  some  material  part.  Georgia 
B.  cfe  Bkg.  Co.  v.  Smith,  83  Ga.  626. 

g.  Opinion  of  Non-professional  Witness  as  to  Pain  and 
Suffering. — Opinions  of  non-professional  witnesses  as  to  the  con- 
dition of  health  or  the  pam  suffered  by  a  person  injured,  based 
upon  personal  observations  while  in  attendance  upon  such  person, 
are  admissible.  Shelby  v.  Clagett,  5  L.  R.  A.  606,  46  Ohio  St. 
549. 

h.  Testimony  as  to  Value  of  Services. — Testimony  of  a 
superintendent  of  a  mining  company  as  to  the  vahie  of  services 
rendered  by  the  president  and  secretary  outside  of  their  duty  as 
officers  of  the  company  is  not  sufficient  to  show  the  value  of  such 
services,  where  he  resided  at  the  mine,  was  seldom  at  the  office 
(which  was  in  another  place)  where  the  greater  portion  of  the 
services  was  rendered,  and  did  not  know  what  the  services  ren- 
dered were.  Graroes  v.  Mono  Lake  Hydraulic  Min.  Co.  81  Cal. 
303. 

§  206.  Views  of  Mr.  Justice  Stephen. — Facts  not  otherwise 
relevant  are  deemed  to  be  relevant  if  they  support  or  are  incon- 
sistent with  the  opinions  of  experts,  when  such  opinions  are  deemed 
to  be  relevant.     Stephen,  Dig.  Art.  50. 

Whenever  the  opinion  of  any  Kving  person  is  deemed  to  be 
relevant,  the  grounds  on  which  such  opinion  is  based  are  also 
deemed  to  be  relevant.     Stephen,  Dig.  Art.  54. 

§  206.  Recent  Oases  Considered. — A  witness  must  state  only 
facts,  and  leave  the  jury  to  draw  their  own  inferences  therefrom. 
Staie  V.  Brooks,  39  La.  Ann.  817;  Gahhey  v.  Forgeus,  38  Kan.  62. 

A  witness  may  give  his  opinion  where  the  subject  of  the 
inquiry  is  so  indefinite  in  its  nature  as  not  to  be  susceptible  of 
direct  proof.  Autliorities  cited  in  Gutridge  v.  Missouri  Pac.  B. 
Co.  13  West.  Eep.  646,  94  Mo.  468. 

When  a  witness  is  adjudged  to  be  an  expert,  he  may  be  allowed 
to  testify  in  questions  of  art  or  skill  in  which  he  is  instructeu  by 
study  or  experience.  Chandler  v.  Thompson,  30  Fed.  Hep.  38; 
Schneider  v.  Manning,  10  West.  Eep.  133,  121  111.  376. 

Opinions  of  witnesses  as  to  matters  of  fact  which  can  be  deter- 
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mined  by  the  court  or  jury  by  a  consideration  of  the  evidence  are 
inadmissible.  Schicaiider  v.  Birge^  46  Hun,  66;  iVW  Jersey 
Steamboat  Co.  v.  New  York,  11  Cent.  Eep.  478,  109  K  T.  621; 
Stnmore  v.  iShaw,  10  Cent.  Rep.  109,  68  Md.  11;  Chandler  v. 
Thompson,  30  Fed.  Rep.  38;  Chouteau  v.  Jupiter  Iron  Works,  18 
West.  Rep.  m^,  94  Mo.  388;  authorities  cited  in  Hurt  v.  St. 
Louis,  LM.AS.  JR.  Co.  13  West.  Eep.  235,  94  Mo.  255. 

§  207.  Form  of  Question  and  Testimony.— An  expert  can- 
not give  his  opinion  based  upon  conflicting  evidence,  but  may 
give  it  upon  a  hypothetical  case  based  upon  evidence  in  the  case. 
Armendaiz  v.  Stillinan,  67  Tex.  458. 

The  opinion  of  an  expert  must  be  based  on  proved  or  admitted 
facts,  or  upon  such  facts  as  are  assumed  to  exist  for  the  purpose 
of  a  hypothetical  question.  Authorities  cited  in  Deig  v.  More- 
head,  9  West.  Rep.  204,  110  Ind.  451. 

A  hypothetical  question  put  to  a  witness  with  the  view  of  elicit- 
ing an  opinion  thereon  should  include  only  such  facts  as  are 
admitted  or  established,  or  which  there  is  evidence  tending  to 
establish.  He  NorraaiibS  Will,  72  Iowa,  84;  Pollock  v.  Morris, 
7  Cent.  Rep.  752,  105  N.  Y.  676;  Reber  v.  Herring,  7  Cent.  Rep. 
841,  115  Pa.  599. 

A  hypothetical  question  may  assume  facts  within  the  range  of 
the  evidence,  which  the  party  believes  the  evidence  tends  to 
establish.  Louisville,  N.  A.  <&  C.  H.  Co.  v.  Woody  12  West.  Rep. 
303,  113  Ind.  544. 

§  208.  Expert  must  State  npon  What  he  Bases  his  Con- 
clusion.— An  expert  cannot  state  he  has  heard  the  testimony  of 
a  witness,  and  then  base  his  opinion  upon  such  testimony,  with- 
out stating  particular  points  upon  which  he  rests  his  conclusion. 
Xeyser  v.  Chicago  &  G.  T.  R.  Co.  10  West.  Rep.  646,  66  Mich. 
390. 

a.  What  Hypothetical  Question  Should  Embrace. — Hypo- 
thetical questions  may  embrace  facts  which  are  not,  standing 
alone,  the  subject  of  expert  testimony.  TurnhuU  v.  Richardson, 
14  West.  Rep.  444,  69  Mich.  400. 

b.  Rule  in  Condemnation  Proceedings. — In  condemnation 
proceedings,  the  question,  "  How  much  less,  in  your  opinion,  was 
this  farm  worth  after  the  railroad  company  had  established  its 
track  through  it  ? " — put  to  a  witness  shown  to  be  well  acquainted 
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^th  the  land  and  with  its  value,  is  competent.  Bryan  v.  Mo- 
Ncmghion^  38  Kan.  98. 

c.  In  Actions  for  Damages. — In  an  action  for  damages  caused 
by  a  railroad  in  the  street,  witnesses  cannot  be  allowed  to  state 
^'  What  difference  is  there  in  value  of  the  property  with  the  track 
there,  and  with  it  somewhere  else  ? "  They  should  state  the  value 
before,  and  also  the  value  after  the  laying  of  the  track,  as  pri- 
mary facts  for  the  jury  to  base  their  own  conclusion  upon. 
Coluinbus,  H.  V.  dk  T.  R.  Co.  v.  Gardner^  11  West.  Rep.  264, 
45  Ohio  St.  309. 

§  209.  Education  in  the  Particular  Profession  will  Quality 
AS  Expert. — ^Where  a  person  has  been  educated  in  a  particu- 
lar profession, — ^as  a  physician,  surgeon  or  veterinarian, — ^he  is 
presumed  to  understand  thoroughly  the  questions  pertaining  to 
his  profession;  but  a  person  not  a  member  of  those  professions, 
who  has  read  extensively  from  books,  and  heard  the  testimony  of 
experts  in  court  in  regard  to  the  diseases  of  men  or  cattle,  is  not 
<5onsidered  an  expert  concerning  the  same.  Missouri  Poo.  JR. 
Co.  V.  Firdey^  38  Kan.  550. 

§  210.  Instances   of   Competent   Expert    Testimony. — ^A 

medical  expert  in  attendance  upon  the  trial  is  properly  permitted 
to  answer  a  question  as  to  whether,  in  his  opinion,  from  a  medi- 
cal standpoint,  from  the  evidence  given  in  the  case,  testator  was 
of  sound  mind  on  a  certain  date.  Schneider  v.  Ma/nning^  10 
West  Rep.  133, 121  IlL  376. 

Non-expert  witnesses  may  give  opinions  as  to  the  sanity  or 
insanity  of  a  person,  first  stating  the  facts,  so  far  as  possible,  upon 
which  their  opinions  are  based.  State  v.  Bryant^  12  West.  Rep. 
534,  93  Mo.  273;  Cline  v.  Lindsey,  9  West.  Rep.  218,  110  Ind. 
537;  authorities  cited  in  Stephenson  v.  State^  9  West.  Rep.  235, 

110  Ind.  358. 

Th^  rule  that  a  witness,  not  an  expert,  may  express  an  opinion 
as  to  the  sanity  of  another,  having  first  detailed  the  facts  and  cir- 
cumstances upon  which  the  opinion  is  formed,  is  not  infringed  by 
testimony  as  to  the  respect  in  which  the  mental  condition  of  a 
testatrix  appeared  to  be  different  during  her  last  sickness  from 
what  it  had  been  prior  thereto,  the  witness  giving  the  facts  and 
<;ircumstances  upon  which  the  opinion  is  based.  lie  NormarCs 
Wm,  72  Iowa,  84. 

Prudence  and  good  seamanship  in  the  management  of  a  tug 
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are  proper  subjects  of  expert  testimony.     Union  Ins.  Co.  v* 
Smith,  124  U.  S.  405,  31  L.  ed.  497. 

Where  a  pilot  boat  is  sunk  by  a  steamer  certain  manoeuvres, 
the  usage  of  navigation  under  similar  circumstances,  may  be  shown 
by  the  evidence  of  experts.  Van  PeU  v.  The  Alaska,  33  Fed» 
Rep.  107. 

A  statement  by  a  witness  as  to  the  distance  a  light  could  be 
seen,  based  upon  his  knowledge  obtained  from  his  observation  and 
experience  as  a  mariner,  is  admissible.    Case  v.  Perew,  46  Hun,  57. 

An  intelligent  man  accustomed  to  observe  moving  objects  is 
competent  to  testify  as  to  the  rate  of  speed  of  a  moving  train. 
Authorities  cited  in  Guggenheim  v.  Lake  Shore  <&  M.  S.  P.  Co.  9* 
West.  Eep.  907,  66  Mich.  160. 

Evidence  of  the  market  value  of  an  article  is  not  objectionable 
because  it  is  in  some  measure  the  opinion  of  the  witness.     PL 
Worth  i&  JD.  C  P,  Co.  v.  Ilogsett,  67  Tex.  685. 

Where  property  sought  to  be  condemned  by  a  railroad  com- 
pany is  shown  to  have  no  market  value,  it  is  proper  to  allow  wit- 
ness, who  testifies  that  he  platted  the  land  and  fixed  the  prices  of 
lots,  a  part  of  which  are  sought  to  be  condemned,  and  that  he  is 
acquainted  with  the  value  of  the  property  in  that  vicinity,  to  tes- 
tify to  the  value  of  the  lots  taken.  St.  Louis,  K.  dtA.P.  Co.  v. 
Chapman,  38  Kan.  307. 

In  condemnation  proceedings,  where  the  property  has  a  mar- 
ket value,  the  rule  is  strict  and  requires  only  that  value  to  be 
shown  that  the  property  is  without  a  market  value,  then  the  law 
allows  the  next  best  evidence  to  ascertain  its  value.  The  prop- 
erty then  may  be  compared  with  other  property;  the  value  may 
be  shown  by  persons  who  are  shown  to  be  judges  or  who  have 
knowledge  of  the  value  of  real  estate  in  that  vicinity,  and  their 
opinions  of  the  value  of  the  property  may  be  given.     Ihid. 

The  expressed  opinion  by  the  occupant  of  a  house  for  seventeen 
years,  of  its  value,  is  competent  evidence  against  him,  without 
proof  of  his  qualification  to  judge  of  its  value.  Patch  v.  Boston^ 
5  New  Eng.  Rep.  473,  146  Mass.  52. 

A  witness  is  not  disqualified  from  giving  an  opinion  as  to  the 
value  of  the  vessel,  merely  because  he  has  no  personal  knowledge 
of  the  vessel,  where  its  character,  condition  and  quality  have  been 
sufficiently  proved.  Slocovich  v.  Orient  Mut.  Ins.  Co.  10  Cent. 
Rep.  456,  108  N.  Y.  56. 

The  value  of  services  of  an  attorney  employed  in  the  probate 
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and  eetablishment  of  a  will,  and  the  management  and  settlement 
of  a  large  estate,  and  the  settling  of  a  dispute  with  certain  of  the 
heirs,  is  a  proper  question  for  the  opinions  of  lawyers  as  expert 
witnesses.  KeUey  v.  RicJui/rdaon^  14  West.  Hep.  416,  69  Mich. 
430;  Sleatar  v.  Bichardaon,  14  West.  Rep.  431,  69  Mich.  478. 

In  an  action  for  slander  a  witness  may  state  hiB  understanding 
of  the  words  used.  Binford  v.  Young ^  13  West.  Rep.  813,  115 
Ind.  174. 

In  a  prosecution  of  libel,  the  question  to  whom  the  alleged 
libelous  publications  referred  to  is  for  the  jury,  and  a  witness  can- 
not testify  thereto.    People  v.  McDowell^  71  Cal.  194. 

In  an  action  by  a  widow  and  her  minor  children  to  recover 
from  a  saloon  keeper  for  loss  of  means  of  support,  caused  by  the 
death  of  the  husband  and  father  by  suicide  in  consequence  of  con* 
tinned  intoxication,  hypothetical  questions  put  to  expert  physi- 
cians, as  to  the  probable  effect  of  the  continued  use  of  intoxicating 
drinks  in  causing  suicide,  are  admissible.  Poffenbwrger  v.  Smithy 
27  Neb.  788. 

A  medical  expert  may  be  cross-examined  by  asking  him  whether 
certain  statements  are  not  made  by  authorities  on  the  subject  and 
the  statement  may  be  read  from  a  medical  book  in  asking  tlie 
question.     Hesa  v.  Lowrey^  7  L.  R.  A.  90,  122  Ind.  225. 

The  opinions  of  witnesses  as  to  values  may  be  based  upon  a 
liypothetical  statement  of  what  has  been  already  proved  in  tlie 
case  as  to  the  quality,  conditions  and  situations  of  the  property,  as 
upon  their  own  actual  observation.  Moore  v.  Chicago^  M,  <&  St 
P.  B.  Co.  78  Wis.  120. 

A  sufficient  foundation  is  laid  to  warrant  a  witness  to  give  an 
opinion  upon  the  value  of  stock  of  merchandise  where  he  states 
that  he  has  been  engaged  in  the  business  of  a  merchant  for  six 
years  and  that  he  attended  the  sheriff's  sale  and  purchased  the  en- 
tire stock  in  controversy.     Butler  v.  Bbwell,  15  Colo.  249. 

The  safety  of  a  rule  given  for  the  guidance  of  railroad  em- 
ployees is  not  a  question  for  expert  testimony.  Nary  v.  Nea> 
York,  0.  dk  W.  B.  Co.  (Sup.  Ct.)  29  N.  Y.  S.  R.  630. 

It  is  competent  for  witnesses  although  not  experts  to  state  their 
own  observations  and  experience  as  to  the  distance  within  which 
a  train  can  be  stopped;  not  for  the  purpose  of  expressing  an  opin- 
ion but  simply  to  state  facts  within  their  observation.  Harmon 
V.  Columbia  &  O.  B.  Co.  32  S.  C.  127. 

Testimony  of  a  witness  that,  judging  from  appearances  and  his 
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inspection  of  a  bridge  alleged  to  have  been  defective,  he  shonld 
tliink  it  needed  repairs,  is  mere  matter  of  opinion  and  inadmis- 
sible.    Baldridge  dk  C.  Bridge  Co.  v.  Cartrett^  75  Tex.  628. 

An  expert  who  is  a  party  should  not  be  allowed  to  give  his  own 
opinion  upon  the  propriety  of  his  own  conduct.  Hvdson  v.  Oear* 
gia  P.  E.  Co.  85  Ga.  203. 

As  bearing  upon  the  seaworthiness  of  a  vessel  engaged  in  the 
coastwise  trade,  it  is  competent  for  the  master  to  testify  in  re- 
lation to  the  selection  of  his  mate,  "I  had  every  reason  to  sup- 
pose the  man  was  sufficient  for  a  coasting  mate.  I  believed  at  the 
time  he  was  capable."     Huichms  v.  Ford^  82  Me.  363. 

The  opinion  of  a  physician  who  is  called  as  an  expert,  who  has 
not  made  a  special  study  of  mental  diseases,  may  be  excluded  in 
questions  of  insanity.     Ihid. 

A  hypothesis  submitted  for  the  opinion  of  an  expert  witness 
must  be  based  upon  the  proofs  and  must  not  go  outside  the  facts 
as  to  which  some  evidence  has  been  given.  People  v.  SmiZer 
{Ct.  App.)  35  N.  Y.  S.  E.  1,  125  N.  Y.  717. 

Evidence  respecting  handwriting  may  be  given  under  Neb. 
Code,  §  244,  by  comparisons  made  by  experts  or  the  jury  with 
tlie  writings  of  the  same  persons  which  are  proved  to  be  genuine. 
Grand  Island  Bkg.  Co.  v.  Shoemaker  (Neb.)  47  N.  W.  Eep.  696. 

Witnesses  familiar  with  the  value  of  a  stone  quarry  upon  a 
right  of  way,  which  will  be  destroyed  by  reason  of  the  grading 
and  road-bed  of  a  railway,  are  competent  to  testify  as  to  the  value 
of  such  quarry.     Burlington  dk  M.  JR.  Co.  v.  WhUe^  28  Neb.  166. 

A  question  to  a  physician  who  made  an  examination  of  a  per- 
son suing  for  personal  injuries,  as  to  whether  the  absence  of  ex- 
ternal appearances  of  injury  is  consistent  with  his  medical  books 
is  not  proper  on  the  ground  that  the  books  are  the  best  evidence 
of  their  contents,  as  the  question  calls  for  the  witness's  opinion  a* 
a  medical  man.  Blair  v.  Madison  County  (Iowa)  46  N.  W.  Rep. 
1093. 

Opinions  of  medial  experts  as  to  the  sanity  of  the  accused,  based 
upon  their  own  knowledge  and  conversations  with  him,  are  ad- 
missible.    Taylor  v.  State^  83  Ga.  647. 

An  attorney  is  competent  to  testify  as  to  the  value  of  his  ser- 
vices for  which  he  brings  action.  Chamberlain  v.  Rodgers^  79 
Mich.  219. 

A  witness  who  kept  tally  on  a  shingle  of  lumber  shipped  is 
competent  to  testify  as  to  the  quantity  of  lumber  although  after 
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he  copied  the  tally  into  a  certificate  he  threw  the  shingle  away. 
Crcme  Lumber  Co.  v.  Otter  Creek  ImmheT  Co.  79  Mich.  307. 

To  render  competent  the  opinion  of  witnesses  the  subject  must 
be  one  of  science  or  skill,  or  one  of  which  observations  and  experi- 
ence have  given  the  opportunity  and  means  of  knowledge  which 
•e2dsts  in  reasons  rather  than  descriptive  facts,  and  cannot  be  intel- 
ligently communicated  to  others  not  familiar  with  the  subject,  so 
as  to  possess  them  with  a  full  understanding  of  it.  Yan  WycJden 
V.  Brooklyn,  118  N.  Y.  424. 

The  purpose  of  expert  evidence  is  to  aid  the  jury  in  their  delib- 
erations on  the  case  and  in  their  review  of  the  evidence,  and  to  be 
competent  for  that  purpose  it  must,  where  the  questions  involved 
■are  not  open  ones  of  science  or  art,  be  based  upon  evidence  in  the 
•case,  and  confined  to  the  causes  of  the  injury  complained  of.    Ihid. 

Upon  an  issue  as  to  whether  the  person  injured  was  in  the 
■exercise  of  "ordinary  care,  there  being  eye-witnesses  of  his  conduct 
At  the  time  of  his  injury,  the  opinions  of  experts  as  to  whether  he 
was  generally  a  careful  and  skillful  man  are  incompetent.  Southern 
^cmsaa  R.  Co.  v.  Robhins,  43  Kan.  145. 

The  testimony  of  an  experienced  seaman  relative  to  proper  meas- 
ures which  should  be  taken  to  prevent  stranding  is  competent  as 
bearing  on  the  proper  navigation  of  a  vessel.  Hutchi/ns  v.  Ford, 
«2  Me.  363. 

The  representations  as  to  the  value  of  property,  although  ordi- 
narily treated  as  a  matter  of  opinion,  may  properly  be  received  in 
•evidence  when  they  connect  with  and  serve  to  characterize  other 
material  averments.     Haven  v.  Neal,  43  Minn.  315. 

The  opinion  of  a  witness  upon  a  hypothetical  state  of  facts  as  to 
which  there  is  no  evidence  is  inadmissible.  Prather  v.  McClelr 
lamd,  76  Tex.  574. 

A  farmer  who  for  forty  years  has  been  familiar  with  a  farm  and 
the  buildings  upon  it,  and  who  is  conversant  with  the  selling  price 
of  lands  in  the  neighborhood,  is  competent  to  testify  to  its  value. 
Curtin  v.  Nittany  VaUey  R.  Co.  135  Pa.  20. 

Witnesses  may  give  their  understanding  of  alleged  slanderous 
words  spoken  in  their  presence.  Freemam,  v.  Sanderson,  123  Ind. 
264. 

A  person  who  is  not  an  expert  cannot  testify  as  to  the  mental 
<Jondition  of  another  without  giving  the  facts  upon  which  the 
opinion  to  be  stated  rests.    Burkhart  v.  Gladish,  123  Ind.  337. 

A  witness  familiar  with  the  running  of  trains  may  testify  as  to 
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the  speed  at  which  certain  trains  were  running.     Pence  v.  Chi- 
cago, R,  L  (id  P,  R.  Co.  79  Iowa,  389. 

A  competent  witness  may  state  the  results  of  his  examination  of 
books  of  account  which  are  in  evidence  to  aid  the  jury.  State  v. 
Cadwell,  79  Iowa,  432. 

Wlien  the  inquiry  is  about  a  matter  that  may  be  understood 
by  one  man  of  sense  as  well  as  another,  and  where  no  special 
course  of  study  or  training  is  required  to  understand  it,  opinions 
of  experts  are  rejected.     Shelley  v.  Austin,  74  Tex.  608. 

Those  who  are  employed  in  the  business  of  railroading  come 
within  the  rule  rendering  admissible  the  opinions  of  those  who 
are  engaged  in  a  particular  art  or  trade.  Ft  Worth  i&  D,  C,  R. 
Co,  V.  Thompson,  75  Tex.  501. 

The  opinion  of  a  non-expert  witness  as  to  whether  the  testator 
had  mind  sufficient,  at  the  time  he  is  alleged  to  have  executed  his- 
will,  to  give  the  specific  instructions  with  reference  to  the  partic- 
ular property  contained  therein,  covers  the  whole  issue  on  the 
question  of  testamentary  capacity;  and  its  reception  in  evidence  is 
in  violation  of  the  rule  limiting  witnesses  to  the  statement  of 
facts  within  their  knowledge.     Re  McCarthy,  55  Him,  7. 

A  professional  builder  of  bridges  is  competent  to  testify  as  to- 
how  long  stringers  in  bridges  usually  last,  as  tending  to  show  the 
degree  of  care  required  in  the  examination  of  stringers.  Blamlc 
V.  Livonia  Twp,  79  Mich.  1. 
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§  211.  Hearsay  Eyidence  Irrelevant  When. 

a.  The  English  Rule. — The  fact  that  a  statement  was  made 
by  a  person  not  called  as  a  witness,  and  the  fact  that  a  statement 
is  contained  or  recorded  in  any  book,  document  or  record  what- 
ever, proof  of  which  is  not  admissible  on  otlier  grounds,  are 
respectively  deemed  to  be  irrelevant  to  the  truth  of  the  matter 
stated,  except  in  certain  cases.     Stephen,  Dig.,  art.  14. 

b.  The  Unsatisfactory  Nature  of  the  Definition. — The 

above  is  Mr.  Stephen's  statement  of  the  present  English  rule. 
Commenting  on  his  own  paragraphs  the  distinguished  author  says: 
"  The  unsatisfactory  character  of  the  detinitions  usually  given  of 
hearsay  is  well  known.  See  Best,  c.  495;  T.  E.  §§  507-510.  The 
definition  given  by  Phillips  sufficiently  exemplifies  it:  '  When  a 
witness,  in  the  course  of  stating  what  has  come  under  the  cogni- 
zance of  his  own  senses  concerning  a  matter  in  dispute,  states  the 
language  of  others  which  he  has  heard,  or  produces  papers  which 
he  identities  as  being  written  by  particular  individuals,  he  offers 
what  is  called  hearsay  evidence.  This  matter  may  sometimes  be 
the  very  matter  in  dispute,'  etc.  (1  Phil.  Ev.  143).  If  tliis  defini- 
tion is  correct,  tlie  maxim,  '  hearsay  is  no  evidence,'  can  only  be 
saved  from  the  charge  of  falsehood  by  exceptions  which  make  non- 
sense of  it.  .  .  .  There  is  no  real  difference  between  the  fact  that 
a  man  was  heard  to  say  this  or  that,  and  any  other  fact.  Words 
spoken  may  convey  a  threat,  supply  the  motive  for  a  erinie,  con- 
stitute a  contract,  amount  to  slander,  etc.,  etc.;  and  if  relevant 
or  in  issue,  on  these  or  other  grounds,  tliey  must  be  proved,  like 
other  facts,  by  the  oatli  of  some  one  who  heard  them.  The  im- 
portant point  to  remember  about  them  is  tliat  bare  assertion  must 
not,  generally  speaking,  be  regarded  as  relevant  to  the  truth  of 
the  matter  asserted." 

c.  Importance^  of  Hearsay  Evidence. — One  of  the  most 
important  of  the  rules  of  evidence  in  regard  to  relevancy  is  that 
which  is  frequently  summarized  by  the  maxim  "  hearsay  is  no 
evidence,"  but  which  may  be  more  accurately  given  thus:  The 
fact  that  a  statement  has  been  made  by  a  person  not  called  as  a 
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witness,  or  is  contained  in  any  book,  document  or  record  whatever, 
proof  of  which  is  not  admissible  on  other  grounds,  is  not  relevant 
as  a  fact  from  wliich  the  truth  of  the  fact  stated  may  be  inferred, 
except  in  certain  cases  hereinafter  mentioned.  This  rule  is  not 
applicable  to  the  case  of  words  or  exclamations  accompanying  an 
act  which  are  received  in  evidence  as  part  of  the  res  gestcB^  or  to 
such  as  are  offered  merely  as  indicative  of  the  actual  state  of  mind 
or  feeling  of  the  person  using  them,  at  the  time  when  they  were 
uttered,  but  refers  solely  to  narratives  of  past  occurrences.  The 
reasons  for  the  rule  excluding  hearsay,  or  as  Best  more  accurately 
terms  it,  "  Derivative  evidence,"  are  not  diflScult  to  discover,  for 
apart  from  the  circumstances  that  the  probabihties  of  falsehood 
and  misrepresentation,  either  wilful  or  unintentional,  being  intro- 
duced into  a  statement  are  greatly  multiphed  every  time  it  is 
repeated,  there  remains  the  further  fact  that  the  original  statement, 
even  if  correctly  reported,  has  scarcely  ever  been  made  under  the 
safeguards  of  the  personal  responsibility  of  the  author  as  to  its  truth, 
or  the  tests  of  a  cross-examination  as  to  its  accuracy.  Reynolds, 
Theory  of  the  Law  of  Ev.  §§  16,  17. 

d.  Limitations  Upon  the  Rule. — When  a  witness,  in  the 
course  of  stating  what  has  come  under  the  cognizance  of  his  own 
senses  relative  to  a  matter  in  dispute,  states  the  language  of  others 
wliich  he  has  heard,  or  produces  paper  which  he  identifies  as  hav- 
ing been  written  by  particular  individuals,  he  offers  what  is  called 
hearsay  evidence.  The  term  is  used  with  reference  both  to  that 
which  is  spoken  and  to  that  which  is  written.  In  its  legal  sense, 
however,  it  is  confined  to  that  kind  of  evidence  which  does  not 
derive  its  effect  solely  from  the  credit  to  be  attached  to  the  wit- 
ness himself,  but  rests  also,  in  part,  on  the  veracity  and  competency 
of  some  other  person  from  wliom  the  witness  may  have  received 
his  information.  1  Phil.  Ev.  169.  When  the  court  admits 
a  part  of  the  evidence  of  a  plaintiff  given  on  the  trial  of  an- 
other cause,  it  is  error  to  prevent  a  witness  from  giving  all  his 
evidence  relating  to  the  matter  in  issue.  Aul^er  v.  Smithy  34  111. 
534.  Hearsay  evidence,  as  thus  described,  is  uniformly  held 
incompetent  to  establish  any  specific  fact,  which  in  its  nature  is 
susceptible  of  being  proved  by  witnesses  who  can  speak  from  their 
own  knowledge.     Haines'  Treatise,  649. 

e.  Intrinsic  Weakness  of  this  Grade  of  Eridence.  —  Its 

intrinsic  weakness,  its  incompetency  to  satisfy  the  mind  as  to  the 
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existence  of  the  fact,  and  the  frauds  which  may  be  practiced 
under  its  cover,  combine  to  support  the  rule  that  hearsay  evidence 
is  totally  inadmissible.  1  Greenl.  Ev.  §  99.  This  is  the  general 
rule,  and  we  jSnd  it  generally  enunciated  that  "  hearsay  is  not  evi- 
dence." The  language  of  this  maxim  is  not  strictly  accurate,  con- 
veying as  it  does,  the  idea  that  what  a  person  has  been  heard  to 
J3ay  is  not  receivable  as  evidence — an  assertion  which  every  day's 
experience  refutes.  What  a  man  has  been  heard  to  say  against 
'  his  own  interest  is  not  only  receivable  as  evidence,  but  is  gener- 
ally the  best  evidence  against  him.  Prior  v.  White,  12  111.  266; 
Birchard  v.  Booths  4  Wis.  67;  Bridge  v.  Egglestoriy  14  Mass.  245; 
Best,  Ev.  §  330. 

f.  Admitted  as  Part  of  Res  Oestte. — Hearsay  is  often  admit- 
ted as  evidence  as  part  of  the  res  gestcB;  as  where  it  is  necessary 
to  inquire  into  the  nature  of  a  particular  act,  and  the  intention  of 
the  person  who  did  the  act,  proof  of  what  the  person  said  at  the 
time  of  doing  it  is  admissible  evidence,  for  the  purpose  of  showing 
its  true  character  (1  Phil.  Ev.  233;  iMhwm  v.  Smithy  45  111.  25; 
Comfort  V.  People,  54  111.  404;  Nelson  v.  Smith,  28  111.  495;  Rigg 
V.  CooJc,  9  111.  336;  Welch  v.  Zww,  31  111.  458;  Cooper  v.  licm- 
daU,  59  111.  317);  but  a  party  cannot  make  evidence  for  himself  in 
this  way,  and  claim  its  admissibiUty  as  part  of  the  res  gestoB.  Mo- 
Vausland  v.  Wonderh/,  56  111.  410. 

g.  Cardinal  Principles  of  Exclnsion. — ^Whatever  may  have 
been  the  foundation  for  this  rule,  the  principle  of  exclusion  which 
is  now  its  inseparable  accompaniment  has  long  been  recognized. 
The  maxim  "  hearsay  is  no  evidence  "  is  an  expression  inaccurate 
in  every  way,  and  one  which  has  caused  the  nature  of  the  rule  to 
be  very  generally  misunderstood.  The  language  of  this  formula 
conveys  two  erroneous  notions  to  the  mind;  first,  directly,  that 
what  a  person  has  been  heard  to  say  is  not  receivable  in  evidence; 
and  second,  by  implication,  that  whatever  has  been  committed  to 
writing,  or  rendered  permanent  by  other  means  is  receivable — 
positions  neither  of  which  is  even  generally  true.  On  the  one 
hand,  what  a  man  has  been  heard  to  say  against  his  own  interest 
is  not  only  receivable  but  is  the  very  best  evidence  against  him; 
and  on  the  other,  as  already  stated,  written  documents  with  which 
a  party  is  not  identified  are  frequently  rejected.  Hence  it  is  that 
hearsay  evidence  is  so  often  confounded  with  res  gestcB,  i.  e.,  the 

24 


370  LAW   OF  BYIDENCE  IN  CIVIL  GASES. 

original  proof  of  what  has  taken  place,  and  which  the  least  reflec- 
tion will  show  may  consist  of  words,  as  well  as  of  acts. 

h.  BouTier's  Definition. — I  will  add  that  the  definition  most 
in  vogue,  and  the  one  adopted  substantially  by  Bouvier,  m 
that  given  by  Taylor  in  his  Treatise  on  the  Law  of  Evidence. 
"The  term  hearsay  is  used  with  reference  to  what  is  done  or  writ- 
ten, as  well  as  to  what  is  spoken;  and,  in  its  legal  sense,  it  denotes 
that  kind  of  evidence  which  does  not  derive  its  value  solely  from 
the  credit  given  to  the  witness  himself,  but  which  rests  also,  in 
part,  on  the  veracity  and  competency  of  some  other  person.  That 
this  species  of  evidence  is  not  given  upon  oath,  that  it  cannot  be 
tested  by  cross-examination,  and  that  it  supposes  some  better  testi- 
mony, which  might  be  adduced  in  the  particular  case,  are  not  the 
sole  grounds  for  its  exclusion.  Its  tendency  to  protract  legal  in- 
vestigations to  an  embarrassing  and  dangerous  length,  its  intrinsic 
weakness,  its  incompetency,  to  satisfy  the  mind  as  to  the  existence 
of  the  fact,  and  the  frauds  which  may  be  practiced  with  impunity 
under  its  cover,  combine  to  support  the  rule  that  hearsay  evidence 
is  inadmissible." 

i.  Reasons  for  Rejection  of. — As  a  test  of  truth  it  is  found 
indispensable  to  the  due  administration  of  justice,  that  every  liv- 
ing witness  should  be  subjected  to  the  ordeal  of  a  cross-examina- 
tion, that  it  may  appear  what  were  his  powers  of  perception,  his- 
opportunities  for  observation,  his  attentiveness  in  observing,  the 
strength  of  his  recollection  and  his  disposition  to  speak  the  truth. 
But  testimony  which  is  derived  from  the  relations  of  third  per- 
sons, even  when  the  informant  is  known,  cannot  be  subjected  to 
this  test  nor  is  the  statement  under  oath,  and  besides  it  is  fre- 
quently impossible  to  ascertain  through  whom,  or  how  many  per- 
sons the  narration  has  been  transmitted  from  the  original  wit- 
nesses of  the  fact.  There  are  several  exceptions  to  this  rule  which 
excludes  hearsay  evidence.  But  those  cases  in  which  it  is  received 
are  of  that  character  which  suflBciently  guards  against  frauds,  and 
in  most  of  them  rejection  of  the  evidence  would  work  a  greater 
mischief  than  could  result  from  its  reception.  3  Wait,  L.  &  Pr. 
(5th  ed.)  430. 

The  channel  through  which  hearsay  evidence  comes  does  not 
change  its  nature;  it  continues  hearsay  evidence  and  inadmissible, 
though  repeated  by  a  party  to  the  suit  as  mere  hearsay.  StepheTia^ 
V.  Vroman,  16  N.  Y.  381. 
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So  declarations  of  third  persons  are  inadmissible,  although  they 
were  made  concerning  a  fact  which  would  be  relevant  to  the  issue 
if  proved  by  a  competent  witness.  Bevia  v.  BdUimore  c6  0.  R, 
Co.  26  Mo.  App.  19. 

Testimony  of  a  witness  as  to  what  he  has  been  told,  but  of  which 
he  knows  nothing  personally,  is  mere  hearsay.  Sangster  v.  Daltoiv 
(Ark.)  12  S.  W.  Rep.  202;  Crockett  v.  Althouse,  35  Mo.  App.  404. 

Testimony  of  a  physician  that  other  physicians  concurred  with 
him  in  his  opinion  as  to  the  nature  of  a  wound  is  merely  hear- 
say and  inadmissible.     Hiissey  v.  State^  87  Ala.  122. 

j.  Stating  Language  of  Others,  Hearsay. — When  a  witness^ 
in  the  course  of  stating  what  has  come  under  the  cognizance  of 
his  own  senses,  concerning  a  matter  in  dispute,  states  the  language 
of  others,  which  he  has  heard,  or  produces  papers  which  he  iden- 
tifies as  being  written  by  certain  individuals,  he  offers  what  is 
called  hearsay  evidence.  This  evidence  may  sometimes  be  the 
very  matter  in  dispute,  or  something  from  which  a  pertinent  in- 
ference, relative  to  the  matter  in  dispute  may  be  drawn;  or  on  the 
other  hand,  it  may  consist  of  a  verbal  or  written  narrative  of  facts 
received  from  the  witness  from  some  other  person  which  he  de- 
livers at  second  hand  to  the  court.  This  term,  hearsay  evidence, 
is  used  with  reference  both  to  that  which  is  written  and  that 
which  is  spoken.  But  in  its  legal  sense  it  is  confined  to  that  kind 
of  evidence  (whether  written  or  spoken)  which  does  not  derive  its 
credibilitv  solely  from  credit  due  the  witness  himself,  but  rests 
also  in  part  on  the  veracity  and  competency  of  some  other  person 
from  whom  the  witness  may  have  received  his  inf  jrmation.  It 
may  be  here  stated  that  the  general  rule  is,  and  it  is  a  rule  of 
very  extensive  influence,  that  hearsay  evidence  is  not  receivable. 
3  Wait,  L.  &  Pr.  (5th  ed.)  429. 

As  stated  in  the  above  paragraph,  the  term  applies  to  written  as 
well  as  oral  matter,  but  the  writing  or  words  are  not  necessarily 
hearsay,  because  those  of  a  person  not  under  oath.  Thus  infor- 
mation on  which  one  has  acted;  the  conversation  of  a  person  sus- 
pected of  insanity;  replies  to  inquiries;  general  reputation;  expres- 
sions of  feeling;  general  repute  in  the  family  on  questions  of 
pedigree;  a  great  variety  of  declarations,  (see  ^^Declar(itionj/^)\ 
entries  made  by  third  persons  in  the  discharge  of  oflicial  duties; 
entries  in  the  party's  shop-book,  or  other  books  kept  in  the  regular 
course  of  business;  indorsements  of  partial  payments, — have  been 
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held  admissible  as  original  evidence  under  the  circumstances,  and 
for  particular  purposes. 

Matters  relating  to  public  interest  may  be  proved  by  hearsay 
testimony,  but  the  matter  in  controversy  must  be  of  public  inter- 
est; the  declarations  must  be  those  of  persons  supposed  to  be  dead, 
and  must  have  been  made  before  controversy  arose.  Bouvier's 
Law  Diet,  title  Hearsay  Evidence." 

k.  The  Most  Satisfactory  Evidence  Attainable. — The  most 
satisfactory  evidence  which  can  be  afforded  is  the  evidence  of  our 
own  senses.  But  in  judicial  investigations,  the  court  and  jurj' 
cannot  have  that  kind  of  evidence,  since  they  must  decide  upon 
the  evidence  adduced  at  the  trial. 

The  great  bulk  of  the  proof  which  is  made  in  the  trial  of  actions 
is  the  testimony  of  witnesses  orally  delivered;  the  power  of  cross- 
examination  has  been  justly  said  to  be  one  of  the  principal,  as  it 
certainly  is  one  of  the  most  efficacious  tests  which  the  law  has 
devised  for  the  discovery  of  truth.  By  means  of  it,  the  situation 
of  the  witness  with  respect  to  the  parties,  and  to  the  subject  of 
litigation,  his  interest,  his  motives,  his  inclination  and  prejudices,  his 
means  of  obtaining  a  correct  and  certain  knowledge  of  the  facts  to 
which  he  bears  testimony,  the  manner  in  which  he  has  used  those 
means,  his  powers  of  discernment,  memory  and  description,  are  all 
fully  investigated  and  ascertained,  and  submitted  to  the  considera- 
tion of  the  jury,  before  whom  he  has  testified,  and  who  have  thus 
had  an  opportunity  of  observing  his  demeanor,  and  of  determining 
the  just  weight  and  value  of  his  testimony.  1  Greenl.  Ev.  (14th  ed.) 
§  446.  But  where  the  testimony  is  in  the  nature  of  a  narration  by 
third  parties — even  in  cases  where  the  integrity  of  such  persons  is 
unquestioned — it  is  impossible  to  exercise  the  safeguards  that  cross- 
examination  guarantees,  and  the  testimony  is  subjected  to  all  the 
infirmities  of  a  treacherous  memory  or  an  imaginative  mind. 

1.  Former  Embarrassment  Removed. — ^Whatever  embarrass- 
ment may  infest  the  treatment  of  this  subject,  or  the  definition 
given  by  English  commentators,  all  possible  misconception  of  the 
principles  regulating  it,  so  far  as  the  practical  application  of  it  by 
the  jurists  of  this  country  is  concerned,  has  been  entirely  removed 
by  the  singularly  logical  exposition  the  entire  topic  received  from 
Chief  Jiistice  Marshall,  in  the  case  of  Mima  Queen  v.  Hep- 
hum,  11  U.  S.  7  Cranch,  281,  3  L.  ed.  348.  The  opinion  there 
rendered  has  passed  into  a  classic  and  has  been  received  without 
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« 

murmur  or  dissent  as  the  most  thoroughly  logical  expos^  of  the 
subject  ever  attempted.  The  principles  this  case  established,  the 
vigor  of  the  reasoning  employed,  the  conciseness  of  the  statement 
and  the  pitiless  logic  of  the  conclusion  reached  all  serve  to  invest 
this  case  with  exceptional  interest.  I  excerpt  from  the  opinion  the 
following  passages,  as  they  disclose  both  the  principle  and  author- 
ity upon  which  much  that  is  valuable  in  the  entire  domain  of  hear- 
say evidence  depends. 

m.  Views  of  Chief  Justice  Marshall. — "This  court  cannot  per- 
ceive any  legal  distinction  between  the  assertion  of  this,  and  of 
any  other  right  which  will  justify  the  application  of  a  rule  of 
evidence  to  cases  of  this  description  which  would  be  inapplicable 
to  general  cases  in  which  a  right  to  property  may  be  asserted. 
The  rule,  then,  which  the  court  shall  establish  in  this  cause  will 
not,  in  its  application,  be  confined  to  cases  of  this  particular  de- 
scription but  will  be  extended  to  others  where  rights  may  depend 
on  facts  which  happened  many  years  past. 

*'It  was  very  justly  observed  by  a  great  judge,  'that  all  questions 
upon  the  rules  of  evidence  are  of  vast  importance  to  all  orders  and 
degrees  of  men;  our  lives,  our  liberty  and  our  property  are  all 
concerned  in  the  support  of  these  niles,  which  have  been  matured 
by  the  wisdom  of  ages,  and  are  now  revered  from  their  antiquity 
and  the  good  sense  in  which  they  are  founded.' 

"One  <tf  these  rules  is,  that  'hearsay'  evidence  is  in  its  own  na- 
ture inadmissible.  That  this  species  of  testimony  supposes  some 
better  testimony  which  might  be  adduced  in  the  particular  case, 
is  not  the  sole  ground  of  its  exclusion.  Its  intrinsic  weakness,  its 
incompetency  to  satisfy  the  mind  of  the  existence  of  the  fact,  and 
the  frauds  which  might  be  practiced  under  its  cover,  combine  to 
support  the  rule  that  hearsay  evidence  is  totally  inadmissible. 

**To  this  rule  there  are  some  exceptions  which  are  said  to  be  as 
old  as  the  rule  itself.  These  are  cases  of  pedigree,  of  prescription, 
of  custom,  and  in  some  cases  of  boundary.  There  are  also  mat- 
ters of  general  and. public  history  which  may  be  received  without 
that  full  proof  which  is  necessary  for  the  establishment  of  a  priv- 
ate fact. 

"It  will  be  necessary  only  t©  examine  the  principles  on  which 
these  exceptions  are  founded  to  jeatisfy  the  judgment  that  the  same 
principles  will  not  justify  the  admission  of  hearsay  evidence  to 
prove  a  specific  fact,  because  the  eye-witnesses  to  that  fact  are 
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dead;  but  if  other  cases  standing  on  similar  principles  should 
arise,  it  may  well  be  doubted  whether  justice  and  the  general  pol- 
icy of  the  law  would  warrant  the  creation  of  new  exceptions.  The 
danger  of  admitting  hearsay  evidence  is  suthcient  to  admonish 
courts  of  justice  against  lightly  yielding  to  the  introduction  of 
fresh  exceptions  to  an  old  and  well  established  rule,  the  value  of 
which  is  felt  and  acknowledged  by  all. 

''If  the  circumstances  that  the  eye-witnesses  of  any  fact  be  dead 
should  justify  the  introduction  of  testimony  to  establisli  that  fact 
from  hearsay,  no  man  could  feel  safe  in  any  property,  a  claim  to 
which  might  be  supported  by  proof  so  easily  obtained."  Mima 
Queen  v.  Hepburn,  11  U.  S.  7  Cranch,  291,  3  L.  ed.  348. 

Further  comment  would  be  an  impertinence.  This  language  of 
the  Chief  Justice  has  been  cited  with  approval  by  the  courts  of 
every  State  in  the  American  Union,  and  as  recently  as  1868  the 
same  high  tribunal  from  which  the  original  decision  proceeded, 
re-examined  and  reaffirmed  the  principles  of  this  salutary  rule, 
and  that,  too,  in  the  course  of  an  equally  celebrated  case  involving 
the  application  of  a  w^ell  recognized  exception  to  the  rule  of  ex- 
clusion adopted  in  the  earlier  one.  Vide  Opinion  CliflEord,  «/!, 
Travelers  Lis.  Co.  v.  MosJey,  75  U.  S.  9  Wall.  397,  19  L.  ed.  437. 

n.  Prevalence  of  the  Exclusionary  Rule.— The  consistency 
with  which  the  courts  adhere  to  the  exclusionary  rule,  rejecting 
hearsay  evidence,  is  not  less  apparent  than  the  cordiaUty  with 
which  they  admit  evidentiary  matter  falling  under  any  subdivi- 
sion of  the  well  recognized  exceptions  to  the  rule.  Tliose  excep- 
tions are  subdivided  by  text-writers  in  various  ways.  The  tabula- 
tion I  adopt  has  at  least  the  merits  of  convenience. 

o.  Exceptions  Under  which  Hearsay  is  Admissible.— (1)  Ex- 
ceptions as  to  lies  Gestw.  (2)  As  to  Admissions.  (3)  As  to  Pub- 
lic Documents.  (4)  As  to  Judicial  Documents.  (5)  As  to  Mat- 
ters of  Pedigree  and  Ancient  Possession.  (6)  As  to  Declarations 
Against  Interest.  (7)  As  to  Declarations  or  Entries  made  in  the 
Course  of  Professional  Duty  or  Business.  (8)  As  to  the  Testunony 
on  a  Former  Trial  of  Witness  since  Deceased.  (9)  As  to  Dying 
Declarations.     (10)  As  to  Telephonic  Communications. 

The  above  tabulation  naturally  divides  into  two  classes.  The 
first  class  includes  statements  made  under  circumstances  which 
render  it  unnecessary  or  inexpedient  to  either  swear  the  witness 
or  cross-examine  him.     These  would  embrace: 
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I.  Admissions. 
II.  Statements  in  Public  Documents. 
III.  Statements  in  Judicial  Records. 

lY.  Statements  showing  the  existence  of  a  general  reputation  in 
<5ases  where  the  existence  of  such  reputation  is  a  relevant  fact. 

The  second  class  would  naturally  include  all  not  mentioned 
in  the  first.  These  several  exceptions  to  the  rule  of  exclusion 
will  be  considered  subsequently,  after  first  disposing  of  the  some- 
what involved  and  intricate  topic  of  Res  Gestm^  the  proper  ap- 
prehension of  which  will  vastly  simplify  our  analysis  of  the  remain- 
ing propositions. 

§  212.  Doctrine  of  the  Res  6est»^  Principles  InYolved. 

a.  Definitions  by  High  Authorities. — Res  gestae  has  received 
its  most  apt  and  logical  definition  from  the  Supreme  Court  of 
Georgia,  in  Carter  v.  Buchannan^  3  Ga.  513:  "  The  circum- 
jstances,  facts  and  declarations  which  grew  out  of  the  main  fact, 
are  contemporaneous  with  and  serve  to  illustrate  its  character  are 
part  of  the  res  gesiodP  They  must  in  all  cases  be  contemporaneous 
with  the  main  fact;  they  must  have  been  made  at  the  time  of  the 
act  done,  to  which  they  relate,  and  must  be  well  calculated  to 
unfold  the  nature  and  quality  of  the  facts  they  were  intended  to 
explain,  and  to  so  harmonize  them  as  obviously  to  form  one  trans- 
action.    Enos  V.  TutUe^  3  Conn.  250. 

They  are  the  circumstances  which  are  the  undesigned  incidents 
of  a  particular  litigated  act,  and  which  are  admissible  when  illus- 
trative of  such  act.     Nutting  v.  Page^  4  Gray,  584. 

Starkie  says  res  gestcB  are  the  surrounding  facts  of  a  transaction, 
and  may  be  submitted  to  a  jury,  provided  they  can  be  established 
by  competent  means  sanctioned  by  law,  and  afford  any  fair  pre- 
sumption or  inference  as  to  the  question  in  dispute.  And  again, 
it  is  said  that  declarations  accompanying  an  act,  explanatory  of  that 
act,  are  res  gestce.  They  are  the  surrounding  facts — explanatory 
of  an  act  or  showing  a  motive  for  acting.  But  the  principal  fact 
must  be  first  established;  and  until  it  is  established,  surrounding 
facts  are  not  admissible;  and  certainly  exhibiting  surrounding  facts 
is  not  establishing  a  principal  fact.  Travelers  Ins,  Co.  v.  Mas- 
ley,  75  U.  S.  8  Wall.  397,  19  L.  ed.  437. 

Undoubtedly  whenever  evidence  of  an  act  done  by  a  party  is 
admissible,  the  declarations  he  made  at  the  time  the  act  was  done 
are  also  admissible,  if  they  were  of  a  character  to  elucidate  and 
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unfold  the  act,  because  they  derive  a  degree  of  credit  from  the 
act  itself,  and  do  not  rest  entirely  upon  a  statement  not  made 
under  oath.    Sessions  v.  Little^  9  N.  H.  271. 

Much  of  the  difficulty  in  the  application  of  the  rule  arises  from 
the  nature  of  the  principal  act,  especially  where  it  is  continuous^ 
or  extends  for  a  considerable  time,  as  in  questions  of  domicil  or  of 
bankruptcy;  but  there  is  no  difficulty  in  applying  the  rule  in  cases 
where  the  principal  act  is  single  and  well  defined  as  to  time,  nor  is 
there  any  well  considered  case,  which  gives  any  countenance  to 
the  admission  of  such  declarations,  unless  they  were  made  at  the 
time  the  principal  act  was  done,  or  as  in  case  of  a  riot,  during  the 
continuance  of  the  transaction.  R^cssell  v.  Frisbiey  19  Conn.  209; 
Carter  v.  Beds,  44  K  H.  412;  Price  v.  PoweU,  3  JST.  Y.  322; 
Ridley  v.  Gyde,  9  Bing.  351. 

b.  Equity  Rules  Regulating. — Equity  rules  are  the  same  as 
the  rules  at  common  law,  as  appears  by  the  decision  of  Chancellor 
Walworth  in  Re  Taylor,  9  Paige,  617,  in  which  he  held  that  the 
declarations  of  parties  and  other  attending  circumstances,  in  order 
to  render  them  admissible  as  a  part  of  the  res  gestae,  must  be  con- 
temporaneous witli  the  main  fact  under  consideration,  and  to 
which  they  were  intended  to  give  character.  Frink  v.  Coe,  4  G. 
Greene,  556. 

c.  Conclusions  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts.— The  Supreme  Judicial  Court  of  Massachusetts,  after 
careful  and  discriminating  review  of  the  authorities  bearing  upon 
this  topic  of  res  gestcB,  formulate  the  following  conclusions,  which 
may  be  regarded  as  the  principles  still  controlling  in  all  cases,  and 
the  tests  by  which  this  class  of  questions  must  be  determined: 

1st.  .That  the  admission  of  such  evidence  is  not  left  to  the  pre- 
siding judge,  as  had  sometimes  been  supposed;  that  its  admission 
is  governed  by  principles  of  law,  which  must  be  applied  to  partic- 
ular cases  as  other  principles  are  applied,  in  the  exercise  of  a  judi- 
cial judgment,  and  that  errors  of  judgment  in  that  case,  as  in  other 
cases,  may  be  examined  and  corrected. 

2d.  That  a  declaration,  if  it  has  its  force  by  itself,  as  an  abstract 
statement,  detached  from  any  particular  fact  in  question,  is  not 
admissible  in  evidence,  because  it  depends  for  its  eflEect  on  the 
credit  of  the  person  making  it,  and  therefore  is  hearsay. 

3d.  That  mere  narrative  is  never  admissible,  because  such  state- 
ments  are  detached  from  any  material  act  which  is  pertinent  to 
the  issue. 
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4th.  That  whenever  the  act  of  the  party  may  be  given  in  evi- 
dence, his  declarations  made  at  the  time  are  also  admissible,  if 
they  were  calculated  to  elucidate  and  explain  the  character  and 
quality  of  the  act,  and  were  so  connected  with  it  as  to  derive 
credit  from  the  act  itself,  and  to  constitute  one  transaction. 

5th.  That  there  must  be  a  main  or  principal  fact  or  transaction 
and  that  such  declarations  only  are  admissible  as  grow  out  of  the 
principal  transactions,  serve  to  illustrate  its  character,  are  contem- 
porary with  it,  and  derive  some  degree  of  credit  from  it. 

6th.  That  the  main  act  or  transaction  is  not,  in  every  case, 
necessarily  confined  to  a  particular  point  of  time,  but  whether  it 
is  so  or  not  depends  solely  upon  the  nature  and  character  of  the 
act  or  transaction.     Lund  v.  Tyngshorough^  9  Cush.  41. 

Search  is  made  in  vain  for  any  decided  case,  where  the  princi- 
ples and  tests  which  regulate  and  control  the  admission  of  such 
evidence  is  so  satisfactorily  stated,  and  with  so  much  fullness  and 
clearness  as  in  that  case.     Meek  v.  Perry ^  36  Miss.  261. 

d.  Expressions  of  Pain^  Suffering^  etc. — Declarations  of  the 
injured  party,  though  plaintiff,  at  time  of  disaster,  explaining  the 
occurrence  and  its  eflEects  upon  him,  are  competent  in  his  own 
favor,  if  part  of  the  res  gestCB.  BromnweU  v.  Pacific  R.  Co.  47 
Mo.  239;  Frinh  v.  Coe^  4  G.  Greene,  555.  Declarations  subsequent 
to  the  act  are  also  deemed  admissible.  Com.  v.  M^PiJce^  3  Cush. 
181;  Ilarriman  v.  Stowe^  57  Mo.  93.  Cordra^  see  Clevela/ndy  C, 
cJ&  C  R.  Co.  V.  Mara,  26  Ohio  St.  185. 

A  formidable  array  of  authorities  establish  the  proposition  that 
all  declarations  of  pain,  suffering,  actions,  groans,  outcries,  expres- 
sions of  pain  and  distress  at  the  time  of  such  suffering,  may  be 
given  in  evidence  of  the  injured  person's  favor,  even  though  after 
the  commencement  of  the  action.  Matteson  v.  New  York  Cent. 
R.  Co.  35  X.  Y.  487,  62  Barb.  364;  Murphy  v.  New  York  Cent. 
R.  Co.  66  Barb.  125;  BarUr  v.  Merriam,  11  Allen,  322;  Kent  v. 
Lincoln,  32  Vt.  591;  Kennard  v.  Burton,  25  Me.  39,  43  Am. 
Dec.  249;  PhiUipa  v.  KeUy,  29  Ala.  628;  Caldwell  v.  Murphy,  11 
Js\  Y.  416;  Werely  v.  Persons,  28  N.  Y.  344;  Baker  v.  Griffin, 
10  Bosw.  140;  Brown  v.  New  York  Cent.  R.  Co.  32  N.  Y.  597; 
Gray  v.  McLaughlin,  26  Iowa,  279. 

Evidence  of  exclamations  of  pain  made  by  a  person  immediately 
on  returning  home  an  hour  or  two  after  receiving  personal  in  juries 
is  admissible  on  the  question  of  damages.  Smith  v.  Dittman  (C. 
P.)  34  N.  Y.  S.  R.  303. 
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When  sucli  declarations  are  evidence,  they  may  be  proved  by 
Any  witness  who  heard  them;  they  are  of  greater  weight  if  made 
to  and  proved  by  a  medical  attendant.  Howe  v.  Plainfield^  41 
N.  H.  135;  Perkins  v.  Concord  R.  Co.  44  N.  H.  223. 

In  all  instances  where  it  is  pertinent  to  show  the  bodily  or  men- 
tal f eeUngs  of  a  person,  the  natural  expressions  of  such  feel- 
ings made  at  the  time  in  question  are,  as  to  the  facts  in  issue, 
regarded  as  original  evidence.  Such  expressions  usually  furnish 
'  satisfactory  evidence,  and  it  is  the  province  of  the  jury  to  deter- 
mine what  degree  of  credence  should  be  accorded  them.  PhilUps 
V.  Kelly,  29  Ala.  628;  Hyatt  v.  Adams,  16  Mich.  180;  CaldweU 
V.  Murphy,  11  N.  Y.  416. 

Judge  Denio,  in  the  case  last  cited,  says:  "It  is  one  of  the 
natural  concomitants  of  illness  and  of  physical  injuries  for  the  sick 
or  injured  person  to  complain  of  pain  and  distress.  A  complaint, 
it  is  true,  may  be  simulated,  but  it  is  generally  real.  I  think  such 
evidence  is  admissible  from  the  necessity  of  the  case,  and  that  it 
may  safely  be  left  to  the  jury  in  connection  with  the  other  evi- 
dence touching  the  alleged  sick  or  injured  person's  condition." 

In  a  somewhat  similar  case,  Lord  EUenborough  said:  "  If 
inquiries  of  patients  by  medical  men,  with  the  answers  to  them, 
are  evidence  of  the  state  of  health  of  the  patient  at  the  time,  this 
must  be  evidence.  What  were  the  complaints,  what  the  synij)- 
toms,  what  the  conduct  of  the  parties  themselves  at  the  time, 
are  always  received  in  evidence  upon  such  inquiries  and  must  be 
resorted  to  from  the  very  nature  of  things."  A\)e%on  v.  Khwxaird^ 
6  East,  188. 

e.  Illustration  of  the  Rule. — An  apt  phase  of  illustration  maj^ 
be  found  in  a  New  York  case,  decided  in  1866.     An  action  was 
brought  by  a  husband  against  a  railroad  company  for  damages  sus- 
tained from  injuries  inflicted  upo  nhis  wife.    This  claim  was  based 
principally  upon  the  hypothesis  that  by  the  concussion  sustained  1> v 
his  wife  in  the  defendant's  car,  she  received  an  internal  injury,  which 
80  affected  her  as  to  produce  a  partial  paralysis,  seriously  and  per- 
manently impairing  her  health  and  physical  capacity,  rendering  her 
unable  to  labor,  or  even  to  walk  without  assistance,  and  therel>y 
subjecting  him  to  great  pecuniary  loss  and  expense.     In  support 
of  that  theory,  the  plaintiff  introduced  testimony  tending  to  sho\^ 
the  nature  and  cause  of  the  accident,  the  force  of  the  concussion 
its  immediate  and  visible  effects  on  his  wife,  and  that  previous  to 
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the  accident  she  attended  actively  and  efficiently  to  her  household 
affairs,  although  she  was  subject  to  occasional  sickness,  but  that 
£ince  the  accident  she  had  lost  to  a  great  extent  the  use  of  her 
limbs,  her  general  health  was  greatly  impaired,  and  she  was  unable 
to  do  any  work. 

Tliis  outline  of  the  case  gives  a  general  view  of  the  points  con- 
tested on  the  trial  and  the  character  of  the  testimony  by  which 
the  plaintiff  attempted  to  establish  his  claim.  All  the  questions 
suggested  in  the  points  submitted  by  the  counsel  for  the  appel- 
lants, as  to  the  credibility  of  the  plaintiff's  witnesses,  and  the 
probability  of  their  statements,  of  course  belonged  to  the  jury, 
and  were  conclusively  disposed  of  by  them.  Assuming  that  the 
witnesses  were  truthful,  and  that  their  testimony  established  the 
fact  that  she  was  suffering  from  an  affection  of  the  spinal  column, 
which  tended  to  paralysis,  it  was  impossible  to  prove  by  direct 
evidence,  and  with  absolute  certainty,  from  what  cause  the  affec- 
tion proceeded.  Something  was  necessarily  left  to  inference;  not 
a  merely  speculative,  but  a  rational  inference  based  upon  all  the 
circumstances  of  the  case.  The  testimony,  including  that  of  the 
physicians,  authorized  the  jury  to  find  that,  previously  to  the 
Accident,  she  was  free  from  all  disease  of  the  spine,  tending  to 
paralysis;  that  immediately  thereafter,  a  disease  of  that  natui'e 
began  to  be  exhibited,  and  was  subsequently  manifested  in 
increased  force  until  the  time  of  the  trial;  that  on  the  occasion  of 
the  accident,  she  received  a  jar  or  blow  that  was  sufficient  to  pro- 
duce such  disease;  and  that  no  other  cause  was  shown  to  which  it 
could  be  reasonably  ascribed. 

It  became  material  to  show  the  bodily  health  and  condition  of 
the  wife  from  the  time  of  the  accident  to  that  of  the  trial.  Upon 
that  point,  the  most  satisfactory  species  of  testimony  was  that  of 
physicians,  who  saw  and  examined  her  at  different  times  during  that 
period  with  a  view  to  ascertaining  her  condition;  her  complaints  and 
representations  of  pain  and  suffering,  together  with  her  appearance 
and  conduct,  necessarily  formed  the  basis  of  their  judgment.  Such 
complaints  and  representations  are  original  testimony,  and  not 
hearsay.  This  is  the  case  notwithstanding  the  examinations 
referred  to  were  made  by  physicians  after  the  suit  was  commenced, 
and  with  a  view  to  their  testifying  therein  as  to  the  result  of  their 
examinations.  It  does  not  appear  that  the  patient  knew  that  such 
was  their  object,  and  if  she  did  know  it,  the  jury  were  to  judge 
whether  her  representations  were  false,  or  her  testimony  collusive. 
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Werdy  v.  Persons^  28  N.  Y.  344;  Brown  v.  New  York  Cent  R^ 
Co.  32  K.  Y.  600;  Matteson  v.  New  York  Cent.  R.  Co.  35  K  Y. 
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f.  Unsworn  Statements  Generally  Excluded. — Statements 
made  out  of  court  and  without  the  sanction  of  an  oath  are  dan- 
gerous as  evidence,  and  the  rights  of  suitors  should  not  be  put  in 
peril  by  them.  The  instances  are  few  in  which  declarations  and 
unsworn  statements  made  out  of  court  have  been  pennitted  to  be 
given  in  evidence  as  proof  of  the  facts  sought  to  be  established. 
Statements  and  representations  of  a  sick  person  of  the  nature,, 
symptoms  and  effect  of  his  malady,  have  been  received  as  orig- 
inal evidence,  and  especially  when  made  to  a  medical  attendant^ 
to  enable  him  to  minister  to  the  patient,  have  they  been  regarded 
as  competent  evidence,  and  entitled  to  weight.  There  is  good 
reason  for  their  admission  when  made  to  the  attending  surgeon  or 
physician,  as  .upon  them,  in  connection  with  the  manifestations 
and  symptoms  of  injury  or  disease,  the  opinion  of  the  expert  is 
based  and  the  treatment  governed.  But  in  every  other  case  the 
admission  of  testimony  so  exceptional,  as  a  departure  from  the 
established  rules  of  evidence  must  be  referred  to  the  necessities- 
of  the  case,  and  the  inability  of  the  party  to  give  a  higher  and 
more  satisfactory  nature.  The  general  rule  is  that  the  best  evi- 
dence of  which  the  fact  is  susceptible  must  be  adduced,  and 
secondary  or  inferior  evidence  will  not  be  received,  so  long  as  the 
higher  and  better  evidence  can  be  had.  Reed  v.  New  York  Cent, 
R,  Co.  45  N.  Y.  575. 

g.  Corollary  to  Above. — As  a  corollary  of  the  propositions 
above  established,  we  may  infer  that  complaints  and  indications 
of  suffering  by  injured  parties  on  a  physical  examination  requested 
by  opposite  party,  are  admissible  (  Quaife  v.  Chicago  cfe  N.  W. 
R.  Co.  48  Wis.  513,  33  Am.  Kep.  821);  or  to  his  attending  physi- 
cian.   JFay  V.  Harlan^  128  Mass.  244,  35  Am.  Eep.  372. 

The  existence  of  many  bodily  sensations  and  ailments  which 
go  to  make  up  the  symptoms  of  disease  or  injury  can  be  known 
only  to  the  person  who  experiences  them.  It  is  the  statement 
and  description  of  these  which  enter  into  and  form  part  of  the 
facts  on  which  the  opinion  of  an  expert  as  to  the  conditions  of 
health  or  disease  is  founded.     Barber  v.  Merria/tn^  11  AUen,  324. 

h.  Statements  As  to  Written  Contract  Given  When  Made* 

— Familiar    principles    long    regarded    as    elementary  exclude 
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parol  evidence  in  reference  to  a  written  contract.  The  instru- 
ment itself  is  regarded  as  the  most  certain  memorial  of  the  trans- 
action, and  barring  the  exceptions  which  we  have  elsewhere 
considered,  in  the  absence  of  fraud  or  mistake,  this  written  memo- 
rial evidences  the  meaning  and  intent  of  the  parties.  What  is 
•done  may  constitute  a  part  of  the  res  gestcB,  as  well  as  what  is  said. 
Eoth  are  entitled  to  grave  consideration  in  determining  the  ad- 
missibility of  evidence,  and  in  many  instances  it  is  of  great  im- 
portance to  show  the  contemporaneous  acts  and  declarations  that 
accompany  most  contractual  matters.  Under  proper  circum- 
stances, and  in  the  exercise  of  due  discretion,  the  acts  and  sayings 
of  the  party  are  admissible.  Great  care  should  be  adopted,  lest 
testimony  distinctively  and  pronouncedly  hearsay  should  be  con- 
founded with  res  gesicB,  i,  e,  the  original  proof  of  what  has  taken 
place,  and  which  the  least  reflection  will  show,  may  consist  of 
words  as  well  as  acts.  The  application,  force-  and  extent  of  the 
exception  which  allows  the  acts  and  sayings  of  parties  to  a  written 
instrument  at  the  time  of  its  execution  to  be  admitted  in  evidence, 
must  depend  in  all  instances  upon  the  nature  and  circumstances 
disclosed  by  the  transaction.  A  variety  of  suggested  incidents 
frequently  call  for  this  grade  of  evidence,  and  in  all  instances  the 
discretion  of  the  trial  court  should  regulate  the  admission  of  such 
testimony  by  a  consistent  apprehension  of  all  the  facts  in  evi- 
dence. • 

i.  Serious  Dissent  from  Conclusions  Beached. — There  has 

been  serious  dissent  and  strenuous  opposition  to  many  of  the  legal 
conclusions  which  have  been  engrafted  upon  this  law  of  res  ffestie. 
Within  what  confines  it  is  expedient  to  admit  the  testimony  of 
statements  made  at  the  time  of  the  accident,  or  what  criteria  should 
be  adopted  as  to  the  lapse  of  time  after  the  accident,  or  what  cir- 
cumstances should  govern  as  to  the  condition,  mental  or  physical, 
of  the  declarant,  his  freedom  from  restraint,  and  general  environ- 
ment,— ^these  and  various  other  incidental  considerations  are  always 
elements  to  be  considered.  The  most  vigorous  protest  comes 
from  the  Supreme  Court  of  Oregon  in  a  recent  case,  where  this 
entire  principle  of  the  res  gestcB  was  under  review,  and  as  it  has 
many  affinities  with  the  principle  implicated  in  this  discussion,  we 
will  incorporate  the  following  excerpt  from  the  able  opinion 
of  Justice  Thayer  in  Sullivan  v.  Oregon  H.  <k  Noa).  Co.  12  Or. 
392,  53  Am.  Kep.  364.    Its  pertinency  relates  to  statements  made 
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after  the  injury,  and  it  is  an  able  criticism  upon  Coyti.  v.  If* Pike 
3  Cush.  isi,  and  Travelers  Ins.  Co.  v.  Mosley^  75  U.  S.  8  Wall. 
3l>7,  19  L.  ed.  437. 

j.  Argument  of  Mr.  Justice  Thayer. — "Such  testimony  has 
in  manv  instances  been  admitted  in  evidence,  and  courts  have  at- 
tempted  to  give  reasons  for  holding  it  competent.  The  line  of 
authorities  in  this  country  which  maintain  its  admissibility  seems 
to  have  commenced  with  the  case  of  Com.  v.  M'^Pike^  3  Cush. 
184.  The  courts  that  have  followed  the  ruling  in  that  case  have 
frequently  manifested  a  sort  of  hesitancy  as  to  its  correctness, 
but  have  concluded  that  such  statements  were  a  part  of  the  rts 
gestoe^  and  been  content^to  place  their  decisions  upon  that  ground. 

"That  mode  of  disposing  of  important  questions  of  proof  in 
such  cases  is  becoming  quite  unsatisfactory.  Its  tendency  has 
been  to  overthrow  one  of  the  fixed  principles  of  the  law,  that  the 
best  evidence'  which  the  case  is  susceptible  of  shall  be  produced 
and  it  leads  to  uncertaintv  and  doubt.  It  is  very  easy  to  sav  that 
the  statements  and  declarations  of  a  party  who  has  received  an 
injury,  made  after  its  occurrence,  as  to  how  it  was  occasioned,  are 
a  j)art  of  the  res  gest<B^  but  extremely  difficult  to  explain  it,  and 
many  times  wholly  impossible  to  point  out  any  rule  under  which 
the  determination  has  been  arrived  at.  An  act  may  sometimes^ 
be  explained,  or  its  nature  and  quality  be  ascertained  by  an  ac- 
companying declaration  which  may  be  properly  regarded  as  a 
part  of  the  transaction  in  which  it  occurred,  but  it  is  never  the  act 
itself,  nor  the  mere  evidence  of  it.  If  a  party  were  to  be  set  up- 
on and  wounded,  his  narration  of  the  circumstances  attending  the 
affair,  or  declarations  as  to  who  inflicted  the  injury,  made  after 
the  transaction  was  ended,  and  his  assailant  gone,  would  be  no 
part  of  tiie  occurrence,  it  would  be  only  his  own  account  of  the 
affair.  None  of  the  class  of  cases  referred  to  furnish  any  certain 
test  as  to  when  such  declarations  may  be  given  in  evidence  as  a. 
part  of  the  res  gestce.  It  is  said  in  some  of  them  that  they  must 
have  been  ma^S  at  the  time  the  act  transpired;  but  in  others,  that 
a  considerable  time  may  elapse  and  they  still  be  such  part;  that 
each  case  must  depend  upon  its  own  peculiar  circumstances  and 
be  determined  by  a  sound  judicial  discretion.  I  do  not  fully  un- 
derstand what  is  meant  by  the  latter  expression.  If  it  is  intended 
by  'a  sound  judicial  discretion,'  that  the  court  before  whom  the 
trial  is  had  must  judge  as  to  whether  the  transaction  was  continu- 
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ing  when  the  declaration  was  made,  or  had  ended  prior  thereto,, 
then  the  question  would  not  differ  from  other  questions  regard- 
ing the  admissibility  of  testimony;  the  court  would  consider  the 
facts  and  circumstances  surrounding  the  affair,  and  detennine 
therefrom  as  to  its  competency;  but  if,  on  the  other  hand,  it  is  to 
be  understood  that  the  court  is  to  decide  the  question  in  accord- 
ance with  the  judge's  notions  as  to  the  justice  of  the  particular 
case,  then  it  is  afloat  without  any  chart  to  direct  it;  precedents, 
under  that  view,  would  be  of  little  value,  as  the  peculiar  circum- 
stances attending  each  transaction  would  be  likely  to  vary  from 
those  surrounding  others  of  a  like  character  which  had  been  ad- 
judicated upon  sufficiently  to  authorize  a  different  holding.  Such 
theory  necessarily  abrogates  any  law  upon  the  subject,  as  law  is, 
as  a  rule,  applicable  to  a  class  of  cases  which  are  alike  in  principle. 

"The  question  is  too  important  to  be  left  to  such  uncertainty,, 
and  there  is  no  occasion  for  leaving  it  to  be  determined  by  vague 
speculation.  The  authorities  upon  the  subject  are  quite  numer- 
ous, and  are  widely  different.  The  Massachusetts  cases,  with  the 
exception  of  the  one  referred  to,  have  generally  held  to  a  reason- 
able and  consistent  rule  upon  that  branch  of  evidence.  They 
have  repudiated  the  notion  that  the  admission  of  such  declara- 
tions is  left  to  the  discretion  of  the  presiding  judge,  and  admit 
them  only  when  they  are  calculated  to  explain  the  character  and 
quality  of  the  act,  and  are  so  connected  with  it  as  to  derive  credit 
from  the  act  itself,  and  to  constitute  one  transaction.  Lund  v. 
Tyngshoroxigh^  9  Cush.  41.  This  appears  to  me  to  be  as  liberal 
a  rule  as  anv  court  can  consisteutlv  with  the  rules  of  evidence 
sanction,  and  I  think  it  very  doubtful  whether  our  courts,  under 
certain  provisions  of  our  statute,  would  have  any  right  to  permit 
the  introduction  of  declarations  of  parties  as  evidence  except  un- 
der the  condition  of  circumstances  above  referred  to." 

The  limit  of  extreme  indulgence  was  reached  in  the  Moslev 
case.  That  decision  and  all  of  a  kindred  nature  cannot,  in  my 
opinion,  be  maintained  without  doing  violence  to  the  law  of  evi- 
dence. It  cannot  be  established  by  any  system  of  logic  that  can 
be  employed,  that  the  statements  and  declarations  of  a  party  to  a 
transaction  made  after  it  has  ended  are  a  part  of  it. 

The  case  of  Eey.  v.  Beduigfidd^  14  Cox's  Crim.  Cas.  341,  is  an 
extreme  case  upon  the  other  side,  and  goes  much  further  than 
would  be  needed  to  justify  the  exclusion  of  these  declarations. 
That  case  was  decided  by  Lord  Chief  Justice  Cockbiirn,  after 
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consulting  with  Field  and  Manesty,  JJ.^  and  aroused  much  dis- 
cussion and  criticism  in  England.  BedingfielcCa  Case^  14  Am.  L 
Eev.  817. 

In  dealing  with  judicial  evidence  of  all  kinds,  ignorance  dog- 
matizes, science  theorizes,  and  sense  judges.  The  stream  and  even 
the  source  of  justice  may  be  poisoned  by  causes  irrespective  of  the 
imbecility  of  laws,  of  the  blunderings  of  tribunals.  It  occurs  to 
me  that  courts  at  nisi  priua  would  have  but  little  difficulty  in 
determining  when  the  statements  of  a  party  in  such  cases  were 
admissible  as  a  part  of  the  res  gestce^  or  incompetent  upon  the 
ground  that  they  were  only  hearsay,  if  they  would  consider 
whether  the  transaction  to  which  they  wer^  relating  were  contin- 
uous when  they  were  made,  or  terminated  at  the  time,  and  make 
that  the  test  of  the  matter;  and  I  believe  that  much  of  the  embar- 
rassment they  labor  under  in  applying  the  rule  in  such  cases  has 
arisen  in  consequence  of  an  attempt  that  has  frequently  been 
made  to  stretch  the  res  gestoB  doctiine  to  an  unnatural  extent  in 
order  to  suit  some  supposed  meritorious  case,  and  which  has  led 
to  the  great  diversity  of  decisions  and  confusion  of  the  law  upon 
that  subject.  SulUvan  v.  Oregon  R,  c6  Nav.  Go,  12  Or.  392,  53 
Am.  Rep.  364. 

k.  Summary  of  Conclusions  Beached. — Summarizing  the 
conclusions  upon  this  subject,  we  may  affirm  that  to  make  declara- 
tions on  this  ground  admissible,  they  must  not  have  been  mere 
narratives  of  past  occurrences,  but  must  have  been  made  at  the 
time  of  the  act  done  which  they  are  supposed  to  characterize,  and 
liave  been  well  calculated  to  unfold  the  nature  and  quality  of  the 
acts  they  were  intended  to  explain;  and  to  so  harmonize  with 
them  as  to  constitute  a  single  transaction.  Hookwell  v.  Taylor, 
41  Conn.  55. 

Apparent  abuses  resulting  from  receiving  descriptive  declara- 
tions of  pain  in  negligence  cases,  has  led  to  a  reconsideration  of 
the  rule;  and  the  better  opinion  now  is  that  a  party  seeking  to 
recover  damages  on  account  of  his  own  suflEering  cannot  give  in 
evidence,  in  his  own  behalf,  his  own  descriptive  declarations  of 
suffering,  as  distinguished  from  apparently  spontaneous  manifes- 
tations of  the  distress.     Abbott,  Trial  Brief,  138. 

1.  The  General  Rule. — The  general  rule  is,  that  declarations, 
to  become  a  part  of  the  res  gestcB,  must  accompany  the  act  which 
they  are  supposed  to  characterize,  and  must  so  harmonize  as  to  be 
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obviously  one  transaction,  and  where  complications  are  introduced 
incident  to  the  mutual  relations  involved  by  the  relations  of  agency, 
the  declarations  made  by  such  agents  in  general  bind  the  princi- 
pal. Where  his  acts  will  bind,  his  statements  and  admissions 
respecting  the  subject  matter  of  those  acts  will  also  bind  the  prin- 
cipal if  made  at  the  same  time,  and  so  that  they  constitute  a  part 
of  the  rea  gestm.  To  be  admissible  they  must  be  in  the  nature  of 
original  and  not  hearsay  evidence.  They  must  constitute  the 
fact  to  be  proved,  and  must  not  be  the  mere  admission  of  some 
other  fact.  They  must  be  made  not  only  during  the  continuance 
of  the  agency,  but  in  regard  to  a  transaction  pending  at  the  very 
time. 

This  seems  to  be  the  final  attitude  of  judicial  sentiment  on  this 
subject.  Whatever  conclusion  or  result  the  courts  of  last  resort 
may  reach  as  regards  this  topic,  that  result  is  certain  to  be  of  great 
importance  to  the  law  of  evidence. 

lies  gestOB  in  its  ramification  is  invading  every  principle  of  this 
law.  The  constant  tendency  of  the  courts  to  admit  all  testimony 
that  can  elucidate  or  unravel  the  mysticism  of  any  transaction — 
the  declared  intention  of  many  of  our  jurists  to  sift  the  component 
parts  forming  the  fabric  of  litigation,  and  to  expose  every  feature 
delineated  or  suggested  by  the  case,  in  order  to  reach  the  whole 
merit  of  the  transaction,  these  tendencies  with  others  equally 
potential  are  investing  the  topic  with  increasing  interest.  I  can- 
not abandon  this  branch  of  my  subject  without  briefly  adverting 
to  some  very  recent  decisions,  which  fortify  and  emphasize  the 
positions  I  have  taken  in  the  text. 

m.  Recent  Decisions. — The  Indiana  Supreme  Court,  in  a 
decision  rendered  in  1889,  outlines  its  opinion  9A  to  res  gestae  as 
follows:  Declarations  which  are  the  emanations  or  outgrowths  of 
the  act  or  occurrence  in  litigation,  although  not  precisely  concur- 
rent in  point  of  time,  if  they  were  yet  voluntary  and  spontaneously 
made,  so  nearly  contemporaneous  as  to  be  in  the  presence  of  the 
transaction  which  they  illustrate  and  explain,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude  the  idea  of  design 
or  deliberation,  are  admissible  as  part  of  the  act  or  transaction 
itself. 

Declarations  of  a  brakeman  within  two  minutes  after  he  was 
thrown  under  a  car  while  attempting  to  uncouple  it,  made  while 
25 
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remaining  in  the  presence  of  the  train  and  of  the  alleged  defective 
machinery,  which  he  declared  was  instrumental  in  producing  his 
hurt,  which  caused  his  death  in  about  six  hours  afterwards,  and 
before  he  had  been  removed  from  the  spot,  are  admissible  as  part 
of  the  res  gesftcB.  Zoui&vtllej  JV.  A,  ds  C.  H.  Co.  v.  Bucky  2  L* 
R.  A.  520,  116  Ind.  566. 

The  Supreme  Court  of  Georgia  had  decided  in  the  previous 
year  that  in  an  action  against  the  railway  company  to  recover 
damages  for  personal  injury,  declarations  made  by  plaintifE  half 
an  hour  after  the  accident  as  to  the  manner  of  his  leaving  the 
train  and  receiving  the  injury,  were  inadmissible  as  part  of  the  res^ 
gest(B.  Savcmnahy  F.  <&  TF.  H.  Co.  v.  HoUand^  82  Gra.  257. 
Here  we  closely  approach  the  confines,  at  least,  of  very  decided 
antagonism  to  the  Indiana  decision  last  cited,  and  the  decision  of 
the  Georgia  court  seems  repugnant  to  the  principle  formulated  in 
an  earlier  case  (1884)  where  the  injured  person  was  a  child  fourteen 
years  old,  who  died  from  the  injury.  Her  declarations  made  half 
an  hour  after  the  injury  was  received  were  admitted  in  evidence 
upon  the  ground  that  they  were  free  from  suspicion,  this  court  say- 
ing: "  It  is  scarcely  credible  that  this  little  girl  while  enduring  such 
excruciating  pain — perhaps  torture  would  not  be  too  strong  a 
word  to  characterize  it — ^from  this  frightful  wound,  would  have 
been  capable  of  framing  a  story  with  a  view  to  her  ultimate 
advantage  of  gain,  or  from  any  other  ulterior  purpose."  Augusta 
Factory  v.  Barnes^  72  Ga.  218. 

Upon  a  subsequent  consideration  of  that  case,  the  same  court,  in 
Augusta  dd  S.  R.  Co.  v.  Randall^  79  Ga.  311,  held  the  declara- 
tions of  a  mature  woman  not  more  remote  in  time  inadmissible. 
The  courts  say  in  reference  to  the  Augusta  factory  action:  "That 
case  must  rest  alone  upon  its  own  peculiar  facts,  and  will  not  be 
extended  beyond  them.  The  proximity  of  time  in  which  declara- 
tions are  made  to  the  main  transaction  are  not  the  only  test  of 
their  admissibility  in  evidence,  but  they  must  also  be  free  from  all 
suspicion  of  device  or  afterthought." 

A  valuable  contribution  to  the  literature  of  this  discussion,  is 
found  in  the  case  of  Chicago  W,  D.  R.  Co.  v.  Becker^  128  HI, 
545.  The  action  was  against  a  city  railway  company  to  recover 
damages  for  personal  injury  to  plaintiffs  intestate,  a  boy,  causinc: 
his  death.  It  was  claimed  that  the  boy  was  thrown  from  a  car 
and  run  over.  After  the  boy  had  got  up  and  walked  to  the  side- 
walk and  sat  down,  he  stated,  in  answer  to  a  question  as  to  what 
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was  the  matter,  that  the  conductor  threw  him  off  the  car.  These 
statements  were  admitted  in  evidence.  Jvdge  McGruder,  writing 
for  reversal,  says:  "  We  think  that  the  admission  of  proof  as  to 
what  was  said  by  the  deceased,  under  the  circumstances  thus 
detailed,  was  erroneous.  The  declarations  were  not  a  part  of  the 
res  gesUe,  They  were  not  made  at  the  time  of  the  accident,  nor  did 
they  explain  or  characterize  the  manner  in  which  the  accident  oc- 
curred. They  were  not  concurrent  with  the  injury,  nor  uttered 
BO  contemporaneously  with  it  as  to  be  regarded  as  a  part  of  the 
principal  transaction.  They  were  made  after  the  injury  was  re- 
ceived and  were  merely  narrative  of  what  had  taken  place.  They 
were  spoken  by  the  deceased  as  his  answer,  when  he  was  asked,. 
*  What  was  the  matter?'  The  true  inquiry  according  to  the  author- 
ities, is  whether  the  declaration  is  a  verbal  act  illustrating,  explain- 
ing or  interpreting  other  parts  of  the  transaction  of  which  it  is  itself 
a  part,  or  is  merely  a  history  or  part  of  a  history  of  a  completed 
l>ast  affair.  In  the  one  case  it  is  incompetent,  in  the  other  it  i& 
not.  Mayes  v.  State^  64  Miss.  329;  Waldele  v.  New  York  Cent, 
<fe  R.  M.  R.  Co,  95  N.  Y.  274;  Lander  v.  People,  104  111.  248, 
and  other  cases  of  a  recent  date." 

The  Pennsylvania  Supreme  Court  follows  the  decisions  in  New 
York  and  Illinois  holding  that  declarations  as  to  a  defect  in  an  en- 
gine, made  by  officers  of  a  railroad  company,  after  an  accident  result- 
ing in  the  death  of  one  of  the  company's  employees,  constitute 
no  part  of  the  res  gestw,  and  are  not  admissible  as  evidence  on  the 
l)art  of  the  plaintiff  in  an  action  against  the  company  for  negli- 
gently causing  such  death,  when  not  offered  in  contradiction  of 
l)rior  testimony  of  such  officers.  £rie  cfe  W.  V.  H.  Co.  v.  Smithy 
125  Pa.  259.  Mr,  Justice  Green,  who  delivered  the  opinion  in  the 
alK)ve  entitled  case,  says  that  the  rule  of  law  upon  tlus  subject  of 
res  gestie^  "is  so  perfectly  familiar  that  it  is  not  necessary  to  refer 
to  the  authority." 

The  ^licbigan  Supreme  Court  is  not  as  hardy  in  its  confidence, 
and  employs  the  phrase  "is  perhaps  admissible,"  in  lieu  of  Mr, 
Justice  Green's  "perfectly  familiar"  expression,  and  in  an  action 
against  a  street  railway  company  for  damages  for  personal  injury, 
a  conversation  between  the  car  driver  and  the  company's  superin- 
tendent as  to  the  cause  of  accident  was  ruled  admissible  as  part 
of  the  res  gestce,  but  a  conversation  between  the  same  parties  as 
to  a  past  transaction,  which  was  not  part  of  the  res  gestcB,  was  ex- 
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eluded  ( Worrmdorf  v.  Detroit  C.  R.  Co.  76  Mich.  472);  and 
Keyser  v.  Chicago  <&  G.  T.  B.  Co.  66  Mich.  390,  sustams  the 
same  view. 

The  Missouri  Supreme  Court  admires  the  reasoning  in  Travd- 
ers  Ins.  Co.  v.  Mosley,  75  U.  S.  8  Wall.  397,  19  L.  ed.  437,  and 
adopts  the  conclusion  of  the  United  States  Supreme  Court,  rather 
than  follow  the  Pennsylvania  case.  In  Ledhey  v.  Cass  Ave.  & 
F.  O.  H.  Co.  97  Mo.  165,  it  is  held  that  declarations  to  be  part 
of  the  res  gestm  need  not  be  coincident  in  point  of  time,  with  the 
main  fact  to  be  proven.  It  is  suflScient  if  the  two  are  so  nearly 
connected  that  the  declaration  can,  in  the  ordinary  course  of 
events,  be  said  to  be  the  spontaneous  exclamations  of  the  real 
cause,  or  if  a  subsequent  declaration  and  the  main  fact  at  issue, 
taken  together  form  a  continuous  transaction,  the  declaration  is 
admissible;  but  a  mere  subsequent  declaration  is  not  of  itself  a 
euflScient  connecting  circumstance  to  make  it  admissible. 

Declarations  of  party  injured  by  railway  train  as  to  how  he  re- 
ceived the  injury,  made  when  he  was  first  picked  up  at  tlie  scene 
of  the  accident,  surrounded  by  parties  who  witnessed  it,  are  ad- 
missible as  part  of  the  res  gestcB^  but  his  declarations  made  from 
five  to  twenty  minutes  afterwards,  when  he  had  been  removed 
fifty  or  seventy-five  feet  and  placed  on  a  cot,  are  inadmissible. 

The  question  of  time  is  of  great  importance  in  determining  the 
admissibility  of  declarations.  If  made  instantaneously  with  the  oc- 
currence they  seek  to  characterize,  the  tendency  is  to  admit  them; 
but  where  these  declarations  are  in  their  nature  narrations  of  a 
past  occurrence,  are  so  remote  from  the  incident  they  are  supposed 
to  illustrate  as  to  be  historical  or  rather  narrative,  then  and  in 
that  event  the  weight  of  authority  is  in  favor  of  their  exclusion. 

In  Harriman  v.  Stowe,  57  Mo.  93,  the  plaintiff  was  injured 
about  noon.  Her  physician  called  between  one  and  four  o'clock 
of  the  same  day,  when  she  stated  to  him  how  she  got  hurt,  namely 
by  falling  through  a  trap  door.  This  statement  the  physician  re- 
lated on  the  witness  stand,  and  this  court  held  the  evidence  com- 
petent, because  part  of  the  res  gestCBy  saying  that  the  declaration 
and  accident  formed  connecting  circumstances. 

The  case  of  BrowneU  v.  Pacific  R.  Co.  47  Mo.  240,  was  a  suit 
instituted  to  recover  damages  for  the  death  of  the  plaintiff's  hus- 
band. There  the  declaration  of  BrowneU,  in  reference  to  the 
switch,  it  is  said  "grew  directly  out  of  and  was  made  immediately 
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after  the  happening  of  the  fact,"  and  it  was  held  that  the  declara- 
tion was  competent  evidence  for  the  plaintiff. 

The  case  cites  with  approval  Travelers  Ins.  Co,  v.  Mosley^  76 
U.  S.  8  Wall.  397,  19  L.  ed.  437,  which  was  an  action  on  a  policy 
of  insurance.  To  show  that  the  death  of  the  insured  was  caused 
by  an  accident,  the  wife  testified  that  her  husband  left  his  bed 
between  twelve  and  one  o'clock;  that  when  he  came  back  he  said 
he  had  fallen  down  the  back  stairs  and  nearly  killed  himself.  The 
evidence  of  the  son  was  to  the  same  effect;  he  also  testified  fur- 
ther, that  the  day  after  the  fall  his  father  said  he  felt  badly,  etc. 
This  evidence  was  held  to  be  competent  for  two  purposes:  1.  To 
show  bodily  injuries  and  pain;  and  2.  To  prove  that  deceased  fell 
down  stairs.  In  respect  of  the  first,  it  is  said  such  evidence  must 
relate  to  the  present  and  not  the  past.  Anything  in  tlie  nature 
of  narration  must  be  excluded.  As  to  the  second,  it  is  said  in 
substance  that  generally  the  declarations  must  be  contemporaneous 
with  the  events;  yet  the  rule  is  not  of  universal  application. 
Furtlier  on  it  is  said:  "Here  the  principal  fact  is  the  bodily  in- 
jury. The  res  gestce  are  the  statements  of  the  cause  made  by  the 
assured  almost  contemporaneously  with  its  occurrence,  and  those 
relating  to  the  consequences  made  while  the  latter  subsisted  and 
were  in  progress." 

That  court  as  well  as  this,  in  the  cases  last  cited,  quote  approv- 
ingly from  Hanover  R,  Co,  v.  Coyle^  55  Pa.  396,  where  a  peddler's 
wagon  was  struck  and  injured  by  a  locomotive.  The  court  said: 
"We  cannot  say  that  the  declaration  of  the  engineer  was  not  a 
part  of  the  res  gestce.  It  was  made  at  the  time, — in  view  of  the 
goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes, — 
and  seems  to  have  grown  directly  out  of  and  immediately  after  the 
happening  of  the  fact." 

Adams  v.  Hannibal  <&  St,  J,  R,  Co,  74  Mo.  553,  was  an  action 
by  the  plaintiff  to  recover  damages  for  the  death  of  her  husband. 
Plaintiff  proved  by  one  witness  that  after  the  deceased  was  struck 
and  after  the  train  had  stopped,  two  trainmen,  whom  the  witness 
took  to  be  the  fireman  and  engineer,  came  up,  and  one  of  them 
said  to  the  other,  '*  If  you  had  stopped  the  train  when  I  told  you, 
you  would  not  have  killed  him."  The  other  replied,  "It  cannot 
be  helped  now;  it  is  too  late."  This  court  after  reviewing  various 
authorities  stated  its  conclusion  as  follows:  "Were  the  declara- 
tions connected  with  the  calamity  as  a  cause  or  concomitant? 
Were  they  contemporary  with  the  principal  transaction  and  illus- 
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trative  of  its  character,  or  merely  a  subsequent  narrative  of  how 
it  occurred,  or  an  explanation  of  how  it  might  have  been 
avoided  t  If  the  latter,  as  we  think,  they  wei-e  wholly  inadmis- 
sible, and  the  court  erred  in  permitting  the  evidence  to  go  to  the 
jury." 

This  case  was  cited  as  an  authority  in  the  subsequent  case  of 
Devlm  v.  Waha^h,  St.  Z.  <&  P.  JR.  Co.  4  West.  Rep.  54,  87  Mo. 
545,  but  that  case  was  quite  different  in  its  facts,  as  will  be  seen 
as  to  the  following  statement  made  therein :  "It  does  not  appear 
that  these  statements  made  by  the  section  foreman  to  the  foreman 
of  the  roadhouse  were  made  while  the  foreman  was  transacting 
the  business  of  the  defendant." 

Vicksburg  dk  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99,30L.  ed.  290, 
was  a  personal  damage  suit.  A  witness  was  permitted  to  testily 
that  between  ten  and  thirty  minutes  after  the  accident  he  had  a 
conversation  with  the  engineer  in  charge  of  the  locomotive,  and 
that  he,  the  engineer,  said  the  train  was  moving  at  the  rate  of 
eighteen  miles  per  hour.  The  court  held  that  this  evidence  should 
have  been  excluded,  four  of  the  justices  dissenting.  The  majority 
opinion  is  put  upon  the  ground  that  the  declaration  did  not 
accompany  the  act  from  which  the  injury  arose,  that  it  was  a 
mere  narration  of  a  past  occurrence,  and  therefore  not  a  part  of  the 
res  geatm.  The  dissenting  justices  say :  "  As  the  declaration  was 
made  between  ten  and  thirty  minutes  after  the  accident,  we  may 
well  conclude  that  it  was  made  in  sight  of  the  wrecked  train,  and 
in  the  presence  of  the  injured  parties,  and  while  surrounded  by 
excited  passengers."  The  modern  doctrine  has  relaxed  the  ancient 
rule,  that  declarations  to  be  admissible  as  part  of  the  res  gestce 
must  be  strictly  contemporaneous  with  the  main  transaction.  It 
now  allows  evidence  of  them,  when  they  appear  to  have  been 
made  under  the  immediate  influence  of  the  principal  transaction, 
and  are  so  connected  with  it  as  to  chai-acterize  or  explain  it." 

n.  Contemporaneous   Declarations^    when    Admissible. 

Declarations  made  contemporaneously  with  or  immediately  pre- 
paratory to  a  particular  litigated  act,  which  tend  to  illustrate  and 
give  character  to  the  act  in  question,  are  admissible  as  part  of  the 
res  gestcB.  Where,  therefore,  in  an  action  to  recover  for  an  alleged 
breach  of  a  contract  of  hiring,  the  disputed  question  is  whether 
the  hiring  was  for  a  year  or  for  an  indefinite  period,  a  letter 
written  by  the  defendants  to  the  plaintiff  on  the  day  before  the 
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hiring,  containing  a  declaration  that  the  writers  desired  to  see  the 
plaintiff  the  next  day,  with  a  view  of  securing  his  services  for  the 
eoming  year  as  foreman,  though  not  received  by  the  plaintiff  till 
the  day  after  the  contract  was  completed,  is  admissible  in  evidence 
as  corroborative  of  the  plaintiff's  version  of  the  contract,  Hinch- 
cliffe  V.  Komtz,  121  Ind.  422. 

o.  Argument  of  Mr.  Justice  Field. — The  United  States 
Supreme  Court  has  enlarged  the  scope  of  this  entire  doctrine, 
relating  to  the  res  gestw,  by  an  admirable  decision  in  the  Mosley 
case.  The  adverse  criticism  upon  that  decision  has  been 
noted,  and  yet  the  same  high  tribunal  in  a  very  recent  case, 
declined  to  recede  from  its  position,  and  gave  strength  and  entab- 
lature to  its  previous  position,  in  language  that  unmistakably 
indicates  the  present  drift  of  authority.  Mr.  Justice  Field,  in  the 
dissenting  opinion  appended  to  Vicksburg  <&  M.  R.  Co,  v.  O^Brien^ 
developes  the  present  status  of  res  gestoBy  at  least  as  it  is  under- 
stood by  himself  and  his  associates  on  the  supreme  bench  of  the 
United  States.    He  says : 

"  The  modem  doctrine  has  relaxed  the  ancient  rule,  that  decla- 
rations, to  be  admissible  as  part  of  the  7'es  gestw^  must  be  strictly 
contemporaneous  with  the  main  transaction.  It  now  allows  evi- 
dence of  them,  when  they  appear  to  have  been  made  under  the 
immediate  influence  of  the  principal  transaction,  and  are  so  con- 
nected with  it  as  to  characterize  or  explain  it. 

''The  case  of  the  JETanover  R,  Co.  v.  Coyle^  55  Pa.  402,  is  in 
point.  There  it  appeared  that  a  peddler's  wagon  was  struck  by  a 
locomotive  and  the  peddler  was  injured;  and  the  question  was  as 
to  the  admissibility  of  the  declaration  of  the  engineer  that  the 
train  was  behind  time,  to  show  carelessness  and  negligence.  The 
Supreme  Court  of  Pennsylvania  held  it  admissible;  'we  cannot  say' 
said  the  court  'that  the  declaration  of  the  engineer  was  no  part  of 
the  res  gestoe  /'  it  was  made  at  the  time  in  view  of  the  goods 
strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and  seems 
to  have  grown  directly  out  of  and  immediately  after  the  happen- 
ing of  the  fact.  The  negligence  complained  of  being  that  of  the 
engineer  himself,  we  cannot  say  that  his  declarations,  made  upon 
the  spot,  at  the  time,  and  in  view  of  the  effects  of  his  conduct,  are 
not  evidence  against  the  company  as  a  part  of  the  very  transac- 
tion itself.' 

"What  time  may  elapse  between  the  happening  of  the  event  in 
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respect  to  which  the  declaration  is  made,  and  the  time  of  the 
declaration  and  yet  the  declaration  be  admissible  must  depend 
upon  the  character  of  the  transaction  itself."  See  dissenting 
opinion  of  Mr.  Justice  Field,  appended  to  Vickaburg  ds  M.  B.  Co. 
V.  (PBrien,  119  U.  S.  99,  30  L.  ed.  299. 

§  213.  Declarations  or  Entries  Made  in  tlie  Gonrse  of  Busi- 
ness  or  Professional  Duty  by  Parties  Since  Deceased. 

a.  The  General  Bnle. — There  is  a  rule  which  admits  written 
entries,  made  by  deceased  persons  as  evidence,  even  though  not 
made  against  their  interests,  provided  that  in  addition  to  a 
peculiar  and  personal  knowledge  of  the  facts,  and  the  absence  of 
all  interest  to  pervert  them,  the  entries  appear  to  have  been  made 
in  the  ordinary  course  of  official,  professional  or  other  business  or 
duty,  and  to  have  been  immediately  connected  with  the  transac- 
tions to  which  they  relate.  And  under  such  circumstances,  it 
would  appear  that,  upon  general  principles,  there  is  no  sound  dis- 
tinction between  written  entries  and  verbal  declarations.  The 
entries  which  are  made  in  books  of  account  will  be  noticed  in  a 
subsequent  place.    3  Wait,  Law  &  Pr.  (5th  ed.)  436. 

Entries  and  memoranda,  made  by  persons  since  deceased,  in 
the  ordinary  course  of  professional  and  official  employment,  are 
competent  secondary  evidence  of  the  facts  contained  in  them, 
where  they  had  no  interest  to  misrepresent  or  misstate  them 
{NichoUs  V.  Well,  21  U.  S.  8  Wheat.  326,  5  L.  ed.  628).  They  are 
admitted  from  necessity. 

b.  Its  Limitations. — ^The  principle  of  the  rule  is  limited  to- 
those  cases  only  in  which  the  entry  was  made  in  the  ordinary  and 
regular  course  of  business,  and  it  does  not  extend  to  entries,  which 
though  made  in  the  course  of  business,  include  independent  matters 
which  are  not  necessary  to  the  performance  of  the  duty  by  the  person 
who  made  the  entry.  This  view  is  sustained  by  a  formidable  array  of 
authority.  Prescoit  v.  Hayes^  43  N.  H.  593;  Hicks  v.  Oram^  17 
Vt.  449;  Ringo  v.  Richa/rdsoriy  53  Mo.  385;  LUchfidd  Iron  Co, 
V.  Bennett^  7  Cow.  234;  Trcmvmell  v.  Hudmwn^  78  Ala.  222; 
Foster  v.  Brooks,  6  Gti.  287;  Colemcm  v.  FrcLzier^  4  Eich.  L.  146; 
Pearce  v.  Jenkms,  10  Ired.  L.  355;  BlcUtner  v.  Weis,  19  111.  246; 
St  Clair  v.  Sliale,  20  Pa.  108;  Stair  v.  New  York  Nat,  Bamk, 
55  Pa.  364;  TwyT/yr  v.  Oould,  57  Pa.  152;  Bird  v.  Hueston,  10 
Ohio  St.  418. 

We  may  observe  however,  that  the  entries  must  be  made 
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contemporaneously  with  the  occurrence  of  the  events  recorded, 
and  it  should  be  remembered  that  hearsay  evidence  does  not 
lose  its  identity  as  such  by  being  the  subject  of  an  entry  in  an 
account  book  (opinion  of  Hunt, «/.,  in  ChurcJmicm  v.  Zewis^  34 
N.  Y.  444). 

Chief  Justice  Church  in  the  case  decided  in  1874  held,  that 
entries  made  by  the  discount  clerk  of  a  bank  can  only  be  proved 
by  the  clerk  making  them,  if  alive  and  within  the  State;  and  the 
receiving  in  evidence  statements  of  other  witnesses,  not  made 
from  personal  knowledge,  but  from  entries  not  thus  verified,  is 
error,  adding:  "  The  rule  is  a  wise  one,  and  we  are  not  at  liberty 
to  overlook  a  departure  from  it,  even  if  its  application  is  unim- 
portant. The  precedent  would  be  injurious."  Ooea/n  JSFat.  Bank 
V.  CarU,  55  N.  Y.  440. 

c.  Matters  Provable  in  Reference  to  Declarations. — The 

agitation  and  controversy  that  has  characterized  this  question  of 
relevancy  in  so  far  as  it  is  applicable  to  statements  made  by 
deceased  persons,  has  been  set  at  rest  in  the  English  courts  by 
the  provisions  incorporated  in  Stephen's  Digest,  art.  135. 

The  perfect  applicability  of  these  well  recognized  rules  will 
give  pertinency  and  suggestion  to  their  introduction  here,  in 
manner  following: 

Whenever  any  declaration  or  statement  made  by  a  deceased 
person  relevant  or  deemed  to  be  relevant  under  articles  25-32, 
both  inclusive,  or  any  deposition  is  proved,  all  matters  may  be 
proved  in  order  to  contradict  it,  or  in  order  to  impeach  or  con- 
firm the  credit  of  the  person  by  whom  it  was  made,  which  might 
have  been  proved  if  that  person  had  been  called  as  a  witness,  and 
had  denied  upon  cross-examination  the  truth  of  the  matter 
suggested. 

d.  '^ Fraud  Titiates  all  Contracts''  —  Application  of 
Maxim. — Fraud  will  vitiate  everything;  by  which  is  signified, 
that  no  one  shall,  so  far  as  the  law  can  prevent  it,  be  allowed  by  his 
own  fraud  or  that  of  his  agent,  to  acquire  a  right,  escape  a  liabil- 
ity or  impose  an  obligation  on  another. 

The  law  exerts  its  utmost  astuteness  to  detect  and  defeat  fraud, 
wherever  it  may  lurk,  and  whatever  form  it  may  assume,  or 
device  it  may  adopt.  Fraud,  however,  must  not  be  presumed, 
but  proved;  honesty  and  good  faith  being  in  the  first  instance 
presumed,  as  innocence  instead  of  guilt.    And  mere  suspicion  is 
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not  proof;  for  the  existence  of  fraud  must  be  established  by  such 
evidence  as  satisfies  the  court  or  a  jury  that  the  presumption  of 
honesty  and  good  faith  in  the  challenged  transaction  is  rebutted 
and  overcome.    McAdams,  Landlord  and  Tenant,  §  71. 

It  is  the  just  and  proper  pride  of  our  matured  system  of  equity 
jurisprudence,  that  fraud  vitiates  every  transaction;  and  however 
men  may  surround  it  with  forms,  solemn  instruments,  proceedings 
conforming  to  all  the  details  required  in  the  laws  or  even  by  the 
formal  judgment  of  the  courts,  a  court  of  equity  will  disregard 
them  all,  if  necessary,  that  justice  and  equity  may  prevail.  War- 
ner V.  Bldkeman^  4  Keyes,  487. 

^  214.  Testimony  of  Former  Witness  Since  Deceased^  Ab- 
sent or  Disqualified. 

a.  Prevailing  Law. — The  prevailing  law  in  this  country  touch- 
ing the  topic  under  review  is  thus  expressed:  "  Where  a  party 
has  died  since  the  trial  of  an  action,  on  the  hearing  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  decedent,  or 
of  any  person  who  is  rendered  incompetent  .by  the  provisions  of 
the  last  section,  taken  or  read  in  evidence  at  the  former  trial  or 
hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hear- 
ing by  either  party,  subject  to  any  other  legal  objection  to  the 
competency  of  the  witness,  or  to  any  legal  objection  to  his  testi- 
mony, or  any  question  put  to  him."  Bliss,  N.  Y.  Code  Civil  Pro- 
cedure, §  830. 

This  is  the  manifest  expression  of  legislative  enactment  touch- 
ing this  subject  in  most  of  our  states.  It  is  a  code  provision,  of 
very  wide  acceptance. 

Sir  James  Stephen  gives  expression  to  the  principle  embodied 
in  the  New  York  Code,  supra^  in  art.  32,  of  his  Digest. 

The  language  employed  is  as  follows:  "  Evidence  given  by  a 
witness  in  a  previous  action  is  relevant  for  the  purpose  of  prov- 
ing the  matter  stated  in  a  subsequent  proceeding,  or  in  a  later 
stage  of  the  same  proceeding,  when  the  witness  is  dead,  or  is  mad, 
or  so  ill  that  he  will  probably  never  be  able  to  travel,  or  is  kept 
out  of  the  way  by  the  adverse  party,  or  in  civil,  but  not,  it  seems, 
in  criminal  cases,  is  out  of  the  jurisdiction  of  the  court,  or  per- 
haps in  civil,  but  not  in  criminal  cases,  when  he  cannot  be  found. 

"Provided  in  all  cases: 

"(1)  That  the  person  against  whom  the  evidence  is  to  be  given 
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liad  the  right  and  opportunity  to  cross-examine  the  declarant 
when  he  was  exammed  as  a  witness. 

"(2)  That  the  questions  in  issue  were  substantially  the  same  in 
the  first  as  in  the  second  proceeding. 

"Provided  also: 

"(3)  That  the  proceeding,  if  civil,  was  between  the  same  par- 
ties or  their  representatives  in  interest. 

"(4)  That,  in  criminal  cases,  the  same  person  k  accused  upon 
the  same  facts. 

"If  evidence  is  reduced  to  the  form  of  a  deposition,  the  provis- 
ions of  art.  90  apply  to  the  proof  of  the  fact  that  it  was  given. 

"The  conditions  under  which  depositions  may  be  used  as  evi- 
dence  are  stated  in  articles  140-142." 

The  decisions  under  these  sections  scarcely  justify  the  expres- 
sion of  any  confident  opinion  as  to  the  amount  of  Uberality  with 
which  their  language  will  eventually  be  construed,  by  the  state 
and  federal  courts.  The  narrow  rules  of  interpretation  which 
have  been  promulgated  by  one  or  two  of  the  judges,  with  refer- 
•ence  to  this  statute,  are  calculated  to  excite  a  reasonable  fear,  lest 
an  equally  strict  construction  sliould  be  applied,  now  that  the  rule, 
after  repeated  modifications  has  assumed  its  present  form;  but  on 
the  otlier  hand,  it  cannot  be  denied  that  the  subject  is  now  far 
better  understood  than  it  formerly  was,  and  that  even  judges  are 
beginning  to  discover  that  substantial  justice  is  of  more  real 
importance  than  mere  technical  precision. 

b.  Opinion  of  New  York  Court  of  Common  Pleas. — ^The  New 
York  Common  Pleas  passed  upon  this  subject  at  General  Term  in 
18S1,  and  the  entire  bench  concurred  in  the  opinion  of  Mr.  Justice 
Daly  who  wrote  for  reversal.  This  decision  establishes  the  principle 
that  a  party  who  has  been  examined  in  the  first  trial,  and  who  is 
rendered  incompetent  by  the  death  of  his  adversary,  before  the 
second  trial,  may  have  his  testimony  given  in  such  former  trial 
read  at  any  subsequent  trial.  Judge  Daly  says:  "  There  is  no 
substantial  reason  why  the  testimony  taken  in  such  a  trial  should 
not  be  read.  The  party  was  on  the  stand  and  could  have  been 
eross-examined,  and  the  same  opportunity  for  scrutiny  and  for 
■contradiction  existed  as  if  the  jury  had  agreed  upon  a  verdict. 
The  objection  taken  upon  appeal  that  the  testimony  cannot  be 
read  by  the  stenographer  who  took  it  down  on  the  former  trial 
from  his  notes,  but  must  be  produced  in  the  form  of  depositions 
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reduced  to  writing  and  subscribed  by  the  party,  is  not  good.  Such 
a  rule  would  exclude  all  testimony  taken  in  the  manner  author- 
ized by  law,  and  render  the  code  inoperative.^'  Lawson  v.  JoneSy 
61  How.  Pr.  424. 

c.  Person  who  Heard  may  be  Sworn. — The  proof  of  what 
the  deceased  witness  swore  may  be  made  by  any  person  who  heard 
his  testimony,  even  though  he  took  no  minutes  of  the  evidence. 
Grimm  v,  Hamd^  2  Hilt.  434;  Hutehinga  v.  Corgarij  59  111.  70. 
An  attorney  or  counsellor  or  other  person,  who  took  minutes 
upon  a  former  trial,  and  testifies  to  their  accuracy,  may  state  on  a 
subsequent  trial  what  a  deceased  witness  swore  to  on  a  former 
trial,  although  such  attorney,  etc.,  cannot  testify  from  his  mere 
recollection  without  a  reference  to  his  minutes.  Van  Buren  v. 
Cockbum,  14  Barb.  118;  Huff  v.  Bennett,  6  N.  Y.  337;  Martin 
V.  Cope,  3  Abb.  App.  Dec.  182;  Crawford  v.  Loper,  25  Barb. 
449.  It  is  sufficient,  if  upon  such  examination  of  his  minutes,  he 
can  swear  from  recollection  what  the  evidence  was  given  by  the 
deceased  witness.     Ihid, 

d.  Critical  Examination  of  tlie  Bnle. — In  the  case  of  the 
State  V.  Bawls,  2  Nott  &  McC.  334,  this  rule  was  subjected  to 
a  critical  examination  by  the  constitutional  court  of  South  Caro- 
lina, and  was,  as  I  think,  proved  to  have  originated  in  a  misappre- 
hension of  the  cases  of  Doe  v.  Perkins  and  Tanner  v.  Taylor^ 
cited  by  Phillips  in  its  support.  The  rule  as  laid  down  in  Phillips- 
on  Evidence  is,  in  substance,  that  such  memoranda  may  be  used 
to  refresh  the  recollection  of  the  witness,  but  can  have  no  force  a& 
evidence  unless  the  witness,  after  referring  to  the  memorandum, 
has  a  present  recollection  of  the  facts  to  which  the  memorandum 
relates.  The  commentary  by  Nott,  J,  upon  those  cases,  showa 
conclusively  that  the  memoranda  as  there  produced  were  not  the 
originals,  made  by  the  witness  at  the  time  the  events  occurred, 
but  were  copies  or  extracts  from  such  originals  taken  long  before. 

This  commentary,  which  is  quoted  in  extenso  and  approved  by 
Cowen,  J,,  in  the  case  of  Merrill  v.  Ithaca  dk  0,  H.  Co.  16  Wend. 
596,  12  L.  ed.  1207,  seems  to  me  entirely  just  and  sound;  and  I 
entertain  no  doubt  that  Mr.  Phillips  fell  into  an  error  from  not 
discriminating  with  sufficient  care  between  the  original  memoran- 
dum itself  and  a  mere  copy.  The  subject  is  treated  with  much 
learning  and  ability  in  the  notes  to  Phillips'  Evidence,  by  Messrs. 
Cowen  &  Hill  (note  528,  p.  290),  where  the  authorities  bearing 
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upon  it  are  elaborately  reviewed;  and  I  fully  assent  to  the  prin- 
ciple there  stated,  "  that  an  original  memorandum,  made  by  the 
witness  presently  after  the  facts  noted  in  it  transpired,  and  proved 
by  the  same  witness  at  the  trial,  may  be  read  by  him,  and  is  evi- 
dence to  the  jury  of  facts,  the  facts  contained  in  the  memorandum, 
although  the  witness  may  have  totally  forgotten  such  facts  at  the 
time  of  the  trial."    Nott,  e/i,  in  State  v.  RawU^  supra, 

e.  View  of  Supporting  Gases. — There  are  various  cases, 
English  as  well  as  American,  in  addition  to  StaU  v.  Rawh^ 
and  Merrill  v.  lihxica  ds  0.  H,  Co.  {8upra\  which  tend  to  sup- 
port this  rule.  It  is  quite  obvious  that  the  doctrine  supposed  to 
be  derived  from  the  work  of  Mr.  Phillips  would  serve  in  many 
cases  to  defeat  the  ends  of  justice,  and  particularly  in  cases  where 
witnesses  are  called  upon  to  testify  to  the  language  of  parties, 
used  upon  occasions  long  previous.  It  is  weU  known  that  the 
efforts  of  memory  are  seldom  equal  to  the  task  of  recalling,  after 
any  considerable  lapse  of  time,  even  the  exact  substance  of  words 
and  phrases;  while  it  would  be  comparatively  easy,  at  the  time  or 
immediately  afterwards,  to  make  an  accurate  record  of  their  im- 
port. To  exclude  such  a  record,  when  shown  to  have  been  hon- 
estly made,  would  be  to  reject  the  best  and  frequently  the  only 
means  of  arriving  at  the  truth. 

The  reasoning  in  the  above  cases  becomes  the  more  apparent 
when  we  consider  that  the  chief  reasons  for  the  exclusion  of  hear- 
aay  evidence  are  the  want  of  the  sanction  of  an  oath,  and  of  an 
opportunity  to  cross-examine  the  witness.  If  the  witness  is  gone, 
no  one  knows  whither,  and  his  place  of  abode  cannot  be  obtained 
by  diligent  inquiry,  the  case  can  hardly  be  distinguished  in  prin- 
ciple from  that  of  his  death;  and  it  would  seem  that  his  former 
testimony  ought  to  be  admitted.  If  he  is  merely  out  of  the  juris- 
diction, but  the  place  is  known  and  his  testimony  can  be  taken 
under  a  commission,  it  is  a  proper  case  for  the  judge  to  decide,  in 
his  discretion,  and  upon  all  the  circumstances,  whether  the  pur- 
poses of  justice  will  be  best  served  by  issuing  such  commission,  or 
by  admitting  the  proof  of  what  he  formerly  testified.  1  Greenl. 
Ev.  §  163,  and  note. 

f .  Fluctuation  of  the  Rule  in  Different  Jurisdictions.— The 

rules  which  obtain  in  the  various  jurisdictions  differ  somewhat  in 
their  scope  and  character.  In  all  of  the  states  death  of  the  former 
witness  is  sufficient  to  admit  his  testimony  taken  on  a  previous  trial. 
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As  to  other  disabilities  there  is  much  difFerence  of  doctrine.  Mr. 
Chase,  in  his  annotation  on  Stephen's  Digest,  under  art.  32,  states: 
"  In  civil  cases  New  York  has  thus  far  held  only  death  sufScient;. 
absence  from  the  jurisdiction  or  the  fact  that  the  witness  cannot 
be  found  is  not  enough.  WUhxtr  v.  Selden^  6  Cow.  162;  Weeks 
V.  Lowerre^  8  Barb.  530.  In  Pennsylvania  such  evidence  is- 
received  if  the  witness  has  died,  has  become  insane,  is  sick  and 
unable  to  attend,  has  lost  his  memory  through  disease  or  old  age, 
or  is  out  of  the  jurisdiction,  or  has  become  incompetent  to  testify 
by  reason  of  the  death  of  the  opposite  party  to  the  suit.  TTo/- 
h ridge  v.  Knlpper^  96  Pa.  48.  In  Illinois,  death,  insanity  or  the 
keeping  of  the  witness  away  by  the  adverse  party,  is  sufficient. 
Stout  V.  CWi,  47  111.  530.  Absence  from  the  jurisdiction  is  held 
to  be  sufficient  in  California  {Hides  v.  Lovell^  64  Cal.  14);  in  Mich- 
igan, if  due  diligence  has  been  used  to  find  the  witness  {Howard 
V.  Patrick^  38  Mich.  795;  Mawicli  v.  Elsey,  47  Mich.  10);  but  not 
in  New  Jersey  {Btrney  v.  Mitchell^  34  N.  J.  L.  337);  and  that, 
too,  even  though  he  cannot  be  found  {Ihid.)\  nor  in  Vermont 
Illinois  or  Iowa,  if  there  has  been  a  lack  of  diligence  to  secure  his 
attendance  or  deposition.  Kellogg  v.  Secord^  42  Mich.  318;  Sins- 
ser  V.  Burlington^  47  Iowa,  300;  Cassady  v.  Trustees  of  SclwoU^ 
1(^5  111.  560.  Sickness  which  renders  the  witness  unable  to  attend 
is  sometimes  held  sufficient.  Chase  v.  SpringvcUe  Mills  Co,  75 
Me.  156.  See  Berney  v.  Mitchell,  34  N.  J.  L.  337-341;  Howard 
V.  Patrick,  38  Mich.  795." 

g.  Tiews  of  Judge  Sharswood. — In  the  midst  of  these  con- 
tradictory views,  it  is  refreshing  in  the  interest  of  uniformity  to 
note  the  vigc»rous  language  of  Judge  Sharswood,  than  whom  no 
more  eminent  authority  exists:  "Though  we  have  no  express 
opinion  upon  the  subject,  it  seems  clear  upon  principle  that  the 
deposition  or  testimony  of  a  witness  formerly  taken  in  the  same  cause 
can  be  read  in  evidence,  showing  that  he  is  sick  and  unable  to  at- 
tend, insane,  or  in  such  a  state  of  senility  as  to  have  lost  his  memory 
of  the  past,  equally  as  where  he  is  dead  or  out  of  the  jurisdiction. 
The  evidence  that  Phillips  Smyser  fell  within  the  category  of  loss 
of  memory  and  general  mental  incapacity  from  old  age  was  very 
ample.  Nor  was  it  necessary  to  have  him  in  court  for  examina- 
tion. It  would  have  been  a  painful  and  improper  exposure,  and 
no  rule  of  law  requires  it.  Besides,  he  would  not  have  understood 
the  meaning  of  the  subpoena — would  not  have  attended,  perhaps^ 
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voluntarily — and  an  attachment  against  him  for  contempt  wonld 
have  been  entirely  out  of  the  question.  It  was  abundantly  proved 
that  at  the  time  of  the  taking  of  the  deposition  he  was  in  posses- 
sion of  his  memory  and  reason;  it  was  tlieref  ore  rightly  received.'* 
Emig  v.  Diehl,  76  Pa.  373. 

A  stenographer's  report  of  the  evidence  given  by  a  deceased 
witness  at  a  former  trial  has  been  held  inadmissible,  although  tha 
witness,  being  dumb,  gave  his  testimony  by  signs,  which  the 
stenographer's  report  describes  and  translates.  Qui/nn  v.  HdUbert^ 
67  Vt.  178. 

Such  testimony  must  be  proved  by  parol,  not  by  a  bill  of 
exceptions.  Stern  v.  People^  102  111.  540.  But  such  evidence 
may  be  proved  by  the  judge  who  presides  at  the  first  trial,  who 
may  also  prove  that  such  testimony  was  preserved  in  a  bill  of 
exceptions  signed  by  him.  Corby  v.  Wright^  9  Mo.  App.  5.  As 
to  proof  of  shorthand  notes  when  reporter  is  dead,  see  People  v, 
Qurise,  59  Cal.  343. 

h.  The  Prevailing  Law. — ^The  prevailing  law  in  this  country 
touching  the  topic  under  review  is  thus  expressed:  Where  a 
party  has  died  since  the  trial  of  an  action,  on  the  hearing  upon 
the  merits  of  a  special  proceeding,  the  testimony  of  the  decedent 
or  of  any  person  who  is  rendered  incompetent  by  the  provisions 
of  the  last  section,  taken  and  read  in  evidence  at  the  former  trial 
or  hearing,  by  either  party,  subject  to  any  other  legal  objection  to 
the  competency  of  the  witness,  or  to  any  legal  objection  to  hia 
testimony  or  any  question  put  to  him. 

This  is  the  manifest  expression  of  legislative  construction  in 
many  of  our  states. 

There  is  no  substantial  reason  why  the  testimony  taken  in  such 
a  trial  should  not  be  read.  The  party  was  on  the  stand  and  could 
have  been  cross-examined,  and  the  same  opportunity  for  scrutiny 
and  for  contradiction  existed  as  if  the  jury  had  agreed  upon  a 
verdict. 

The  objection  taken  on  appeal  that  the  testimony  cannot  be 
read  by  the  stenographer  who  took  it  down  on  the  former  trial, 
from  his  notes,  but  must  be  produced  in  the  form  of  depositions 
reduced  to  writing  and  subscribed  by  the  party,  is  not  good.  Such 
a  rule  would  exclude  all  testimony  taken  in  the  manner  author- 
ized by  law,  and  render  the  code  inoperative.  Lawson  v.  JoneSy 
61  How.  Pr.  424;  State  v.  Johnson^  12  Js^ev.  121;  Jaccard  v.  An- 
dersoriy  37  Mo.  91. 
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i.  Preeise  Language  Need  Not  be  Proved. — It  is  not  neces- 
sary to  prove  the  precise  language  of  a  deceased  witness.  To 
hold  otherwise  would,  in  most  instances,  exclude  this  class  of  sec- 
ondary evidence,  and  in  so  far  defeat  the  ends  of  justice.  Where 
a  stenographer  has  not  been  employed,  it  can  rarely  happen  that 
anyone  can  testify  to  more  than  the  substance  of  what  was  testi- 
fied by  the  deceased,  especially  if  the  examination  was  protracted, 
embraced  several  topics,  and  was  followed  by  a  searching  cross- 
examination.  It  has  been  well  said,  that  if  a  witness  in  such  a 
case,  from  mere  memory,  professes  to  be  able  to  give  the  exact 
language,  it  is  a  reason  of  doubting  his  good  faith  and  veracity. 
Usually  there  is  some  one  present  who  can  give  clearly  the  sub- 
stance, and  that  is  all  the  law  demands.  To  require  more  would 
in  effect  abrogate  the  rule  that  lets  in  the  reproduction  of  the  tes- 
timony of  a  deceased  witness.  The  uncertainty  of  human  life 
renders  the  rule,  as  we  have  defined  it,  not  unfrequently  of  great 
value  in  the  administration  of  justice.  The  right  to  cross-examine 
the  witness  when  he  testified  shuts  out  the  danger  of  any  serious 
evil,  and  those  whose  duty  it  is  to  weigh  and  apply  the  evidence 
will  always  have  due  regard  to  the  circumstances  under  which  it 
comes  before  them,  and  rarely  overestimates  its  probative  force. 

j.  Use  of  Notes  by  Witness, — The  living  witness  may  use  his 
notes  taken  contemporaneously  with  the  testimony  to  be  proved, 
in  order  to  ref i-esh  his  recollection,  and  thus  aided,  he  may  testify 
to  what  he  remembers;  or  if  he  can  testify  positively  to  the  ac- 
curacy of  his  notes,  they  may  be  put  in  evidence.  Riich  v.  Rock 
Idand,  97  U.  S.  693, 24  L.  ed.  1101.  The  opinion  is  by  Mr.  Jus- 
tice Swain. 

k.  Miscellaneous  Rulings  on  the  Subject. — Parol  evidence 
of  what  witness  swore  to  on  former  trial  'between  the  same  par- 
ties, upon  the  same  issue,  is  admissible  only  where  the  witness  is 
dead,  insane,  beyond  the  seas  or  has  been  kept  away  by  the  con- 
trivance of  the  other  party.  Drayton  v.  WeUs^  1  Nott  &  McC. 
409,  9  Am.  Dec.  718. 

Testimony  of  an  interested  witness,  since  deceased,  cannot  be 
proved  on  a  second  trial  by  the  party  in  whose  favor  he  was  in- 
terested, although  he  was  the  latter's  witness  on  the  former  trial. 
Orary  v.  Sprague^  12  Wend.  41,  27  Am.  Dec.  110. 

Testimony  of  a  deceased  witness  given  on  a  pi'evious  trial  is 
admissible  even  in  a  criminal  case.     United  States  "v.  Macomb ^  5 


HEARSAY   EVIDENCE.  401 

McLean,  289;  StaU  y.  Be  Witt,  2  Hill,  L.  282,  27  Am.  Dec.  371; 
Com.  V.  Richards  J  18  Pick.  434,  29  Am.  Dec.  608. 

Deceased  witness's  whole  testimony,  in  his  own  words,  must  be 
proved,  and  not  merely  the  substance  of  what  he  swore  to.  Cam, 
V.  Richards,  18  Pick.  434,  29  Am.  Dec.  608;  Corey  v.  Janes,  15 
Gray,  545;  Yale  v.  ComstocTc,  112  Mass.  269;  Warren  v.  Nichols, 
■6  Met.  267;  Woods  v.  Eeyes,  14  Allen,  238. 

It  is  held,  on  the  contrary,  that  it  is  sufficient  to  prove  substan- 
tially what  the  deceased  witness  said.  Iglehart  v.  Jernegan,  16 
111.  520;  United  States  v.  Macomh,  5  McLean,  286;  Garrott  v. 
Johnson,  11  Gill  &  J.  173,  35  Am.  Dec.  272;  Black  v.  Woodrow, 
39  Md.  221. 

He  must  give  the  whole  substance  of  what  deceased  witness 
swore  to,  or  testimony  is  inadmissible.  Grildersleeve  v.  Caraway, 
10  Ala.  260,  44  Am.  Dec.  485. 

*  Testimony  of  a  deceased  witness  at  a  former  trial  of  the  action 
may  be  given  in  evidence.  Waters  v.  Waters,  35  Md.  539;  Wat- 
son V.  Lisbon  Bridge  Proprs.  14  Me.  201,  31  Am.  Dec.  49. 

Minutes  of  testimony  of  a  deceased  witness,  on  former  trial, 
taken  by  one  who  states  that  he  tried  to  take  down  all  that  the 
witness  said,  not  the  substance,  is  admissible,  although  the  party 
will  not  swear  he  took  down  every  word.  Clark  v.  Vorce,  15 
Wend.  193,  30  Am.  Dec.  53;  MerriU  v.  Ithaca  c&  O.  R.  Co.  16 
Wend.  598;  Euf  v.  BenneU,  6  N.  T.  337;  Mclniyre  v.  New 
York  Cent.  R.  Co.  37  N.  Y.  291;  Crawford  v.  Lojper,  25  Barb. 
454. 

Evidence  of  what  a  deceased  witness  swore  to  in  another  and 
different  action  is  inadmissible.  McMorme  v.  Storey,  4  Dev.  & 
B.  L.  189,  34  Am.  Dec.  374. 

Parol  evidence  of  what  witness  swore  to  on  former  trial  is  not 
admissible,  where  witness  is  present  but  has  forgotten  the  facts 
to  which  he  formerly  testified.  Drayton  v.  WeUs,  1  Nott  &  McC. 
409,  9  Am.  Dec.  718.  For  further  information  on  this  subject, 
see  note  appended  to  Ruch  v.  Rock  Island,  supra, 

A  letter  written  more  than  thirty  years  ago  belongs  to  the  class 
of  instruments  known  as  the  ancient  documents,  and  is  presumed 
to  have  been  written  by  the  person  by  whom  it  purports  to  have 
been  written;  and  where  both  persons  addressed  and  writer  are 
dead,  is  admissible  without  further  proof  of  its  authenticity.  Bell 
v.  Brewster,  9  West.  Eep.  429, 44  Ohio  St.  690. 
26 
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§  215.  Proof  of  Ancient  Doeuments. 

a.  When  Proof  of  Execution  Unnecessary. — It  is  a  rule 
that  if  an  instrument  is  thirty  years  old,  it  may  be  admitted  in 
evidence  without  any  proof  of  its  execution;  such  instrument  i& 
said  to  prove  itself.  2  Phil.  Ev.  (6th  Am.  ed.)  203,  citing  Doe  v. 
Burden,  4  Ad.  &  El.  19;  Rex  v.  Fa/rringdon,  2  T.  R.  471;  BuU. 
N.  P.  256. 

A  deed  or  instrument  thirty  years  old  or  upwards,  purporting 
to  be  a  conveyance  of  property,  real  or  personal,  is  sufficiently 
corroborated  to  be  read  without  further  assurance  of  authenticity,, 
by  showing  possession  of  the  thing  it  assumes  to  convey  has  gone 
along  and  been  held  in  accordance  with  its  provisions.  So  far  the 
cases,  both  English  and  American,  seem  entirely  agreed.  Jackson 
V.  Laroway,  3  Johns.  Cas.  283,  286,  28Y,  289;  Jackson  v.  Blarv- 
shan,  3  Johns.  292,  297,  298;  RoberCs  Widow  v.  Stamiorh,  2  Munf. 
129,  135;  Thompson  v.  BuUoch,  1  Bay,  364;  Knox  v.  SiUoway^  10 
Me.  217;  Jackson  v.  Davis,  5  Cow.  123;  Hewlett  v.  Cock,  7  Wend. 
371;  Jackson  v.  Brooks,  8  Wend.  426,  431;  Carroll  v.  Norwood, 
1  Harr.  &  J.  174;  Owings  v.  Norwood,  2  Harr.  &  J.  96,  106;^ 
HaU  V.  Gittings,  2  Harr.  &  J.  389,  392;  Joce  v.  Harris,  1  Harr. 
&  McH.  196;  MiddZeton  v.  Mass,  2  JSfott  &  McC.  56;  Duncan  v. 
Beard,  2  Nott  &  McC.  400;  Doe  v.  Phelps,  9  Johns.  169,  171;. 
Doe  V.  Campbell,  10  Johns.  475;  Waldron  v.  Tuttle,  4  N.  H.  371; 
M^Oennis  v.  Allison,  10  Serg.  &  R.  199;  Healy  v.  Moid,  6  Serg. 
&  R.  181;  Arnold  v.  Oorr,  1  Rawle,  223;  Tolman  v.  Emerson^  4 
Pick.  162;  Barger  v.  Miller,  4  Wash.  C.  C.  283,  284. 

A  possession  of  part  of  the  premises  covered  by  the  deed  under 
it,  is  sufficient.  Jackson  v.  Davis,  5  Cow.  123, 127,  128;  Jaxikson 
V.  Lvquere,  5  Cow.  221;  Jackson  v.  Lamb,  7  Cow.  431. 

K  the  possession  is  conformable  to  the  limitations  in  the  deed, 
it  shall  be  presumed  to  be  under.  Carhampton  v.  Ca/rhamptony 
1  Irish  T.  R.  578. 

b.  When  Necessary, — A  deed  appearing  to  be  of  the  age  of 

thirty  years,  where  no  possession  has  accompanied  it,  may  be  given 
in  evidence  without  proof  of  its  execution,  if  such  account  be 
given  of  the  deed  as  may  be  reasonably  expected  under  all  the 
circumstances  of  the  case,  and  as  will  afford  the  presumption  that  it 
is  genuine.  Jackson  v.  Laroway,  3  Johns.  Cas.  283,  286,  287; 
Heiolett  V.  Cock,  7  Wend.  371;  Jackson  v.  Duquere,  6  Cow.  221^ 
225,  226,  227,  228;  Jackson  v.  Lamb,  7  Cow.  431;  Jackson  v. 
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Chriatman,  4  Wend.  277;  Henihorn  v.  Doe^  1  Blackf.  157,  163; 
Barr  v.  Gratz,  17  U.  S.  4  Wlieat.  213,  4  L.  ed.  553;  Clarke  v. 
Courtney,  30  U.  S.  5  Pet.  344,  8  L.  ed.  149. 

Where  an  ancient  instrument  stands  uncorroborated  by  posses- 
sion, and  is  not  otherwise  sufficiently  "  accounted  for,"  as  it  is 
called,  some  proof  of  execution  is  to  be  adduced.  M^Gennia  v. 
AUison,  10  Serg.  &  K.  199. 

c  Law  Indulgent  as  to  Proof, — The  law,  however,  is  indulgent 
in  such  cases  and  does  not  require  that  complete  measure  of  proof 
which  it  demands  in  respect  to  more  recent  transactions.  Bennett 
V.  Sunyon,  4  Dana,  422,  424;  Walton  v.  CouZson^  1  McLean,  121; 
Stokes  V.  Dawes,  4  Mason,  268. 

If  the  subscribing  witnesses  are  living,  and  not  absent  or  incom- 
petent, they  should  be  called.  Jackson  v.  Bla/nsha/nj  3  Johns. 
292,  297,  298;  Clarke  v.  Courtney,  30  U.  S.  5  Pet.  319,  344,  8  L- 
ed.  140, 149;  Tolman  v.  Emerson,  4  Pick.  160, 162. 

But  it  is  not  unusual  for  the  court  to  presume  their  death  or 
absence,  after  the  lapse  of  thirty  years  or  upwards,  and  save  the 
necessity  of  search,  inquiry,  etc.  Ilinde  v.  Vattier,  1  McLean, 
110,  reversed  on  other  grounds,  32  U.  S.  7  Pet.  262,  8  L.  ed. 
675;  M'Gennis  v.  Allison,  10  Serg.  &  K.  199;  Winn  v.  Patter- 
son,  34  U.  S.  9  Pet.  674,  675,  9  L.  ed.  270;  Jackson  v.  Burton,  11 
Johns.  64;  Duncan  v.  Beard,  2  Kott  &  McC.  400,  408;  Knox  v. 
SUloway,  10  Me.  217;  Bennet  v.  Robinson,  3  Stew.  &  P.  229 
JEverUy  v.  Stoner,  2  Yeates,  122;  Marsh  v.  Collnett,  2  Esp.  665 
Doe  v.  Burdett,  4  Ad.  &  El.  1;  Doe  v.  Deakin,  3  Car.  &  P.  402 
Thomas  v.  Ilorlocker,  1  U.  S.  1  Dall.  14,  1  L.  ed.  17;  Doe  v.  Old- 
ham, 8  Bam.  &  C.  25;  Fetherly  v.  Waggoner,  11  Wend.  603. 

Phillips  says  that  the  rule  first  above  stated  requires  documents 
to  be  produced  from  their  proper  place  and  custody;  and  in  many 
instances,  the  circumstances  of  the  instrument  having  been  acted 
upon,  and  of  the  enjoyment  of  property  being  consistent  with  and 
referable  to  it,  or  otherwise,  afford  a  criterion  of  its  genuineness. 
2  Phil.  Ev.  (6th  Am.  ed.)  204;  citmg  Fry  v.  Wood,  Selw.  N.  P.  540; 
Forhes  v.  WaU,  1  W.  Bl.  532;  Doe  v.  Ovoen,  8  Car.  &  P.  751;  Doe 
V.  Beynon,  4  Perry  &  D.  193;  Governor  of  Chelsea  Waterwor^ks  v. 
Cowper,  1  Esp.  275;  Ely  v.  Stewart,  2  Atk.  44;  Manby  v.  Curtis, 
1  Price,  232;  Bertie  v.  Beaumont,  2  Price,  303;  Wynne  v.  Tyrwhitt, 
4  Bam.  &  Aid.  376. 

The  rule  which  admits  ancient  instruments  in  evidence  includes 
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such  only  as  are  valid  on  their  face.  Meegan  v.  Boyle^  60  U.  S. 
19  How.  130,  15  L.  ed.  577.  Where  there  has  been  a  great  lapse 
of  tiiifie,  strict  proof  of  a  destroyed  deed  under  which  parties  have 
claimed,  is  dispensed  with.     Lewis  v.  Baird^  3  McLean,  56. 

Strict  proof  of  the  execution  of  a  deed  which  is  produced  is 
not  required  where  there  has  been  a  great  lapse  of  time.  Stod- 
dard V.  ChamlevB,  43  U.  S.  2  How.  284,  316,  11  L.  ed.  269,  282. 

§  216.  Ancient  Possessions  and  Evidence  Tliereof  by  Deed. 

a.  English  Origin  of  Rnles. — In  considering  this  particular 
exception  to  the  rule  rejecting  hearsay  evidence,  it  may  be  well  to 
note  that  most  of  the  legal  authority  deducible  upon  this  subject 
is  in  its  very  nature  of  English  origin.  Muniments  of  title  in  this 
country  at  least  are  ordinarily  easy  of  access,  and  our  courts  are 
seldom  called  upon  to  consider  or  interpret  an  ancient  deed. 
There  are  exceptions,  however,  which  we  will  proceed  to  con- 
sider. In  Jackson  v.  Blansha/n^  3  Johns.  292,  the  New  York 
Supreme  Court  held  that  in  order  to  entitle  a  will  to  be  read  in 
evidence  as  an  ancient  deed,  without  further  proof  than  its  pro- 
duction, it  must  be  at  least  thirty  years  old  from  the  death  of  the 
testator;  for  the  age  of  the  will  must  be  computed  from  the  time 
of  the  testator's  death,  and  not  from  its  date. 

Thus  where  a  will  was  dated  in  1770,  and  a  possession  of  the 
land  was  taken  under  it,  and  held  from  1780  (when  the  testator 
died),  for  27  years,  it  was  not  allowed  to  be  read  in  evidence,  with- 
out proof  of  its  execution. 

In  the  note  to  1  Greenl.  Ev.  §  1^5,  after  citing  the  case  of  Jack- 
8011  V.  Blanshan^  supra^  the  author  says:  "  But  the  weight  of 
authority  at  present  seems  clearly  the  other  way,  and  it  is  now 
agreed  that  where  proof  of  possession  cannot  be  had,  the  deed 
may  be  read  if  its  genuineness  is  satisfactorily  established  by  other 
circumstances."  He  cites  Randiffe  v.  Parkyns^  6  Dow.  202; 
Mclienire  v.  Fraser^  9  Ves.  Jr.  5;  Doe  v.  Passingham^  2  Car. 
&  P.  440;  Barj^  v.  Gratz,  17  U.  S.  4  Wheat.  213,  4  L.  ed.  553; 
Jackson  v.  Laroway^  3  Johns.  Cas.  283;  Jackson  v.  Luqnere^  5 
Cow.  221;  Jackson  v.  Lamh^  7  Cow.  431;  Hewlett  v.  Cock^  7  Wend. 
371;  Willson  v.  Betts^  4  Denio,  201.  Compare  also  Bank  of 
Middlehury  v.  Rutland^  33  Vt.  414;  Iloiner  v.  CiUey^  14  N.  H. 
85;  Ridgeley  v.  Johnson^  11  Barb.  527;  Dishazer  v,  Maitland^  12 
Leigh,  524;  Wagner  v.  Alton,  1  Eice,  L.  100;  Townsend  v. 
Downer^  32  Vt.  183;  Shanks  v.  Lancaster y  5  Gratt.  110;  Caruthers 
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V.  Eldrldge^  12  Gratt.  670;  Nowlin  v.  Buncell^  76  Va.  551  Mar- 
tin V.  Rector^  24  Hun,  27;  Gainer  v.  Cotton^  49  Tex.  101. 

b.  Admissibility  of  Deeds^  Subscribing  Witness.— As  pre- 
viously stated,  an  ancient  deed  is  admissible  in  evidence  without 
direct  proof  of  execution,  if  it  appears  to  be  at  least  thirty  years 
old,  is  found  in  proper  custody,  and  either  possession  under  it  is 
shown  or  some  other  corroborative  evidence  freeing  it  from  all 
just  grounds  of  suspicion.  Applegate  v.  Lexington  <&  C,  County 
Min,  Co.  117  U.  S.  255,  29  L.  ed.  892;  Barr  v.  Gratz,  17  U.  S. 
4  Wheat.  213,  4  L.  ed.  653;  Winn  v.  Patterson,  34  U.  S.  9  Pet. 
663,  9  L.  ed.  266;  Stoddard  v.  Chambers,  43  U.  S.  2  How.  284, 
11  L.  ed.  269. 

A  sheriffs  deed  after  more  than  twenty  years'  possession  is  ad- 
missible, although  the  record  is  not  produced.  Burke  v.  Ryan, 
1  U.  S.  1  Dall.  94,  1  L.  ed.  61. 

A  deed  sixty-three  years  old,  though  not  attended  by  possession 
where  one  witness  is  dead  and  the  other  unknown,  upon  proof  of 
the  handwriting  of  one  witness,  by  a  person  who  had  seen  many 
deeds  and  papers  signed  by  him,  is  admissible  in  evidence.  Thomas 
V.  HorlocTcer,  1  U.^  S.  1  Dall.  14,  1  L.  ed.  17. 

A  deed  sixty-one  years  old  from  S.  C.  Young  to  John  Holmes 
was  rightfully  admitted  in  evidence  as  an  ancient  deed,  without 
proof  by  the  subscribing  witnesses  or  of  possession  under  it,  where 
it  was  produced  from  the  custody  of  the  grantee's  heirs,  who, 
with  the  grantee  had  been  assessed  for  and  had  paid  taxes  there- 
on for  thirty-three  years  before  the  action  was  brought,  and  on 
proof  of  the  genuineness  of  the  signature  to  the  certificate  of  ac- 
knowledgment by  the  officer  now  deceased,  and  that  the  deed  had 
been  recorded  more  than  forty-two  years,  and  also  that  the  land 
had  been  known  for  a  still  longer  time  as  the  "Holmes  planta- 
tion."    Fulkerson  v.  Holmes,  117  U.  S.  389,  29  L.  ed.  915. 

Where  a  bond  purports  to  have  been  Executed  many  years  be- 
fore, as  strict  proof  of  its  execution  should  not  be  required  as  if 
it  was  of  recent  date.  Coulson  v.  Walton,  34  U.  S.  9  Pet.  62,  9 
L.  ed.  51. 

The  rule  admitting  a  will  in  evidence  without  proof  as  an  an- 
cient instrument,  embraces  no  instrument  which  is  not  valid  on 
its  face,  and  which  does  not  contain  every  essential  requirement 
of  the  law.  Meegan  v.  Boyle,  60  U.  S.  19  How.  130,  15  L.  ed. 
577. 
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c.  Yiews  of  United  States  Supreme  Court. — ^All  contro- 
versy over  this  subject  has  subsided  since  the  decision  of  the 
United  States  Supreme  Court.  In  Applegate  v.  Lexington 
dk  C.  CowrUy  Min.  Co.  117  U.  S.  255,  29  L.  ed.  892,  Mr. 
Justice  Woods  writing  for  reversal  expresses  the  unanimous 
opinion  of  the  court  in  the  following  language:  "The  rule  is 
that  an  ancient  deed  may  be  admitted  in  evidence,  without  direct 
proof  of  its  execution,  if  it  appears  to  be  of  the  age  of  at  least 
thirty  years,  when  it  is  found  in  proper  custody,  and  either  pos- 
session under  it  is  shown  or  some  other  corroborative  evidence  of 
its  authenticity  freeing  it  from  all  just  grounds  of  suspicion.  Thus 
in  Boot  v.  Gratz,  17  U.  S.  4  Wheat.  220,  4  L.  ed.  555,  a  deed 
from  Craig  to  Michael  Gratz  dated  July  16,  1784,  was  offered  in 
evidence,  but  was  not  proved  by  the  subscribing  witnesses,  nor 
their  absence  accounted  for.  Its  admission  was  alleged  as  error, 
but  this  court  said  that  as  the  deed  was  more  than  thirty  years 
old,  and  was  proved  to  have  been  in  the  possession  of  the  lessors 
of  the  plaintiff,  and  actually  asserted  by  them  as  tlie  ground  of 
their  title  in  a  prior  chancery  suit,  it  was,  in  the  language  of  the 
books,  suflSciently  accounted  for,  and  on  this  ground,  as  well  as 
because  it  was  a  part  of  the  evidence  in  support  of  the  decree  in 
that  suit,  it  was  admissible  without  the  regular  proof  of  its  exe- 
cution. 

"So  in  Caruthers  v.  Eldridge^  12  Gratt.  670,  it  was  contended 
by  the  plaintiff  in  error  that  in  no  case  could  a  paper  be  admitted 
in  evidence  as  an  ancient  deed  without  proof  of  its  execution,  un- 
til it  was  first  shown  that  thirty  years'  quiet  and  continued  pos- 
session of  the  land  had  been  held  under  the  deed.  But  the  court 
held,  in  substance,  that  an  ancient  deed  may  be  introduced  in  evi- 
dence without  proof  of  its  execution,  although  possession  may  not 
have  been  held  for  thirty  years  in  accordance  therewith,  if  such 
account  be  given  of  the  deed  as  may  be  reasonably  expected  un- 
der all  the  circumstances  of  the  case,  and  as  will  afford  the  pre- 
sumption that  it  is  genuine. 

"In  Harlan  v.  Howard^  79  Ky.  373,  the  Court  of  Appeals  states 
the  nile  in  relation  to  the  proof  of  ancient  deeds,  thus:  *The 
genuineness  of  such  instruments  may  be  shown  by  other  facts  as 
well  as  that  of  possession.  And  when  proof  of  possession  cannot 
be  had,  it  is  within  the  very  essence  of  the  rule  to  admit  the  in- 
strument, when  no  evidence  justifying  suspicion  of  its  genuine- 
ness is  shown,  and  it  is  found  in  the  custody  of  those  legally  entitled 
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to  it.'  See  also  Viner's  Abr.  Evidence  Ab.  5  AnoierU  DeedSj  7; 
Oomyn,  Dig.  Evidence  B  2;  1  Greenl.  Ev.  §  144  and  note  1; 
Stark.  Ev.  524;  Phil.  Ev.  Cowen  &  Hill's  notes  (3d.  ed.)  part 
II.  noteyl97y  page  368,  et  seq.]  Doe  v.  Pasaingham,  2  Car.  &  P. 
440;  Sir  PwrTcyn'a  WiU,  6  Dow.  202;  Wirm  v.  Patterson,  34  IT.  S. 
9  Pet.  663,  9  L.  ed.  266;  Jackson  v.  Laroway,  3  Johns.  Cas.  283; 
Hewlett  V.  Cock,  7  Wend.  371. 

"In  the  case  last  cited,  Judge  Nelson,  afterwards  a  justice  of 
this  court,  said  that  there  was  some  confusion  in  the  cases  in  Eng- 
land and  New  York  as  to  the  preliminary  proof  necessary  to  au- 
thorize an  ancient  deed  to  be  read  in  evidence;  that  possession 
accompanying  the  deed  was  always  sufficient  without  other  proof, 
but  it  was  not  indispensable.  He  approved  the  decision  in  Jack- 
son V.  La/roway,  supra,  which  he  said  had  been  recognized  as  law 
in  Jackson  v.  I/aquere,  5  Cow.  221,  and  had  undoubtedly  in  its 
favor  the  weight  of  English  authority.  These  authoritieB  sustain 
the  rule  as  we  have  stated  it." 

§  217.  Ancient  Boundaries. 

a.  Hr.  Justice  McLean^s  Statement  of  the  Rule.  — A 

further  exception  to  the  rule  excluding  hearsay  evidence  is  found 
in  matters  relating  to  ancient  boundaries.  In  the  very  nature  of 
the  case,  such  evidence  is  always  admissible,  and  the  prevailing 
doctrine  in  this  country  at  least  was  stated  in  1832  by  Mr.  Justice 
McLean  in  Bocurdrnan  v.  Reed,  31  U.  S.  6  Pet.  328,  8  L.  ed.  415. 

We  excerpt  from  the  opinion:  "  That  boundaries  may  be  proved 
by  hearsay  testimony  is  a  rule  well  settled,  and  thd  necessity  or 
propriety  of  which  is  not  now  questioned.  Some  difference  of 
opinion  may  exist  as  to  the  application  of  this  rule,  but  there  can 
be  none  as  to  its  legal  force. 

"Landmarks  are  frequently  formed  of  perishable  materials 
which  pass  away  with  the  generation  in  which  they  are  made. 
By  the  improvement  of  the  country  and  other  causes,  they  are 
often  destroyed.  It  is  therefore  important  in  many  cases  that 
hearsay  or  reputation  should  be  received  to  establish  ancient 
boundaries.  But  such  testimony  must  be  pertinent  and  material 
to  the  issue  between  the  parties.  If  it  have  no  relation  to  the 
aubject,  or  if  it  refer  to  a  fact  which  is  immaterial  to  the  point  of 
inquiry,  it  ought  not  to  be  admitted." 

Indeed  it  may  be  affirmed  that  the  entire  tenor  and  trend  of 
American  adjudication  has  been  in  favor  of  extreme  liberality  in 
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the  application  of  evidentiary  rules  to  this  subject.  It  is  true 
that  in  several  states  of  the  Union  decisions  have  been  made 
recognizing  the  admissibility  of  the  declarations  of  deceased  per- 
sons, even  though  they  were  statements  of  particular  facts  and  in 
regard  to  mere  private  boundaries,  but  many  of  them,  perhaps 
most  of  them  were  admissible  on  other  grounds,  either  as  parts 
of  the  res  gestm  or  declarations  of  parties  in  possession.  We 
think  such  is  not  the  preponderant  weight  of  decision.  In  Massa- 
chusetts, where  the  subject  has  been  much  discussed,  it  is  held  that 
to  be  admissible,  such  declarations  must  have  been  made  by  persons 
in  possession  of  land  and  in  the  act  of  pointing  out  their  bound- 
aries. BarUett  v.  Emerson^  7  Gray,  174;  Daggett  v.  Shaw,  & 
Met.  223. 

And  again  in  I/mg  v.  Coltan^  116  Mass.  414,  when  it  was  said 
that  it  is  an  element  not  to  be  disregarded,  especially  where  the 
question  is  one  of  private  boundaries,  that  the  declaration  was 
made  while  in  the  act  of  pointing  out  the  boundaries  of  the 
declarant's  land.  The  declaration  derives  its  force  from  the  fact 
that  it  accompanies  and  qualifies  an  act,  and  is  thus  a  part  of  the 
act.     A  similar  ruling  was  made  in  Bender  v.  Pitzer,  27  Pa.  333. 

We  will  not  undertake  to  review  the  vast  number  of  decisions 
of  state  courts  upon  this  subject.  Some  things  may  be  deduced 
from  them  which,  though  not  univei'sally  recognized,  are  the  con- 
clusions to  which  we  think  a  great  majority  of  them  lead.  In 
questions  of  private  boundary,  declarations  of  particular  facts,  as 
distinguished  from  reputation,  made  by  deceased  persons,  are  not 
admissible  unless  they  were  made  by  persons  shown  to  have  had 
knowledge  of  that  whereof  they  spoke,  or  persons  on  the  land  or 
in  possession  of  it  when  the  declarations  were  made. 

To  be  evidence  they  must  have  been  made  when  the  declamnt 
was  pointing  out  the  boundaries  or  discharging  some  duties  relat- 
ing thereto.  A  declaration  which  is  a  mere  recital  of  something 
past  is  not  an  exception  to  the  rule  that  excludes  hearsay  evidence. 
Still  if  a  different  ruling  has  been  made  in  a  particular  State, 
and  has  become  a  rule  of  property  there,  applicable  to  the  deter- 
mination of  controversies  respecting  disputed  boundaries,  the  rule 
governing  the  United  States  District  Court  would  require  the  ap- 
plication of  the  law  as  it  obtains  in  that  particular  jurisdiction  in 
which  the  court  was  sitting,  to  any  case  coming  before  it,  and  this 
principle  is  so  well  recognized  in  federal  procedure  as  to  dispense 
with  the  citation  of  any  authorities  in  its  support. 
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Hearsay  evidence  is  admitted  in  questions  of  boundary  to 
establish  old  boundary  lines,  even  when  private,  but  it  is  under 
restrictions,  and  the  restrictions  appear  to  be  the  same  as  those 
which  are  recognized  elsewhere. 

b.  The  Case  of  Bogardus  v.  Trinity  Church,— The  celebra- 
ted case  of  Bogardus  {Anneke  Jans)  v.  Trinity  Churchy  4  Paige^ 
178,  3  L.  ed.  394,  is  an  instructive  commentary  upon  this  topic, 
and  both  illustrates  and  enforces  the  contentions  of  the  text. 

In  ascertaining  facts  relative  to  the  possession  and  claim  of 
lands  which  occurred  many  years  prior  to  the  inquiry,  courts  re- 
ceive evidence  which  would  be  inadmissible'  if  offered  to  prove 
events  Occurring  within  the  period  of  the  memory  of  living  wit- 
nesses. 

In  such  cases  the  statements  of  historians  of  established  merit 
(as  to  facts  of  a  public  and  general  nature);  the  recitals  in  public 
records,  in  statutes  and  legislative  journals ;  the  proceedings  in 
courts  of  justice,  and  their  averments  and  results,  and  the  deposi- 
tions of  witnesses  in  suits  or  legal  controversies, — are  received  as 
evidence  of  facts  to  which  they  relate,  but  always  with  great 
caution,  and  with  due  allowance  for  its  imperfections  and  its 
capability  of  misleading. 

§  218.  As  to  Ancient  Facts,  of  Public  Interest. — ^It  is  a  well 
authenticated  principle  of  the  law  of  evidence  that  in  matters  of 
public  and  general  interest  such  as  the  boundaries  of  counties,  of 
parishes,  rights  of  common,  claims  of  highway,  etc.,  the  decla- 
rations of  deceased  persons  who  may  be  presumed  to  have  had 
competent  knowledge  on  the  subject,  are  competent  evidence. 
The  law  allows  facts  of  this  nature  to  be  proved  by  general  repu- 
tation, and  it  is  abundantly  settled  that  such  declarations,  or  in  a 
pertinent  case  an  ancient  document,  both  originating  ante  litem 
motam,  are  admissible  in  evidence  and  entitled  to  great  weight, 
but  in  order  to  guard  against  fraud,  it  is  an  established  principle 
that  such  declarations,  etc.,  must  have  been  made  ante  litem  7nota7n^ 
— an  expression  which  has  caused  some  difference  of  opinion,  but 
which  seems  to  mean,  before  any  controversy  has  arisen  on  the 
subject  to  which  the  declarations  relate,  whether  such  controversy 
has  or  has  not  been  made  the  subject  of  a  lawsuit.  The  value  of 
this  species  of  evidence  manifestly  depends  on  the  degree  of  pub- 
licity of  the  matters  in  question ;  and  also,  when  in  a  document- 
ary shape,  on  the  facilities  or  opportunities  which  may  exist  for 
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substitution  or  fabrication,  such  evidence  is  in  general  incompetent 
where  it  sufficiently  appears  to  have  resulted  from  prejudice  or 
interest  in  a  pending  or  prospective  controversy.  Best,  Ev. 
§  497;  Cbaj  v.  State,  41  Tex.  1;  People  v.  VeUrd,  59  Cal.  457; 
Shook  V,  Pate,  50  Ala.  91;  Grease  v.  Barrett,  1  Cromp.  M.  &  E. 
«19;  Boardmam.  v.  Reed,  31  U.  S.  6  Pet.  341,  8  L.  ed.  420;  ElU- 
coU  V.  Pearl,  35  U.  S.  10  Pet.  412,  9  L.  ed.  475;  BuOer  v. 
Mountgarret,  7  H.  L.  Cas.  633;  Murray  v.  Spencer,  88  N.  C. 
357;  Poole  v.  Peterson,  9  Ired.  L.  180;  Morse  v.  Emery,  49  N. 
H.  239;  Wood  v.  Foster,  8  Allen,  24;  Cline  v.  Cat/ron,  22  Gratt. 
378;  Maul  v.  Rartmcm,  104  Pa.  43;  Ciow^  v.  Inloes,  1  Gill,  430; 
Drury  v.  Midland  P.  Co,  127  Mass.  571.  See  an  exhaustive 
discussion  of  this  subject  in  Reg.  v.  Bedfordshire,  4  El.  &  Bl- 
635;  see  also  1  Phil.  Ev.  (10th  ed.)  ch.  8,  §  3;  Tayl.  Ev.  (4th  ©d.) 
pt.  2,  ch.  8. 

§  219.  Dying  Declarations. 

a.  Bale  Excluding  Hearsay  Evidence^  Modification  of. — 

Another  and  very  important  infringement  of  the  general  rule  ex- 
cluding hearsay  testimony  \&  found  in  the  case  of  dying  declara- 
tions. In  these  instances  the  law  very  justly  indulges  the  pre- 
sumption that  the  near  presence  of  death,  and  the  solemnity  usually 
Accompanying  that  dread  hour,  are  likely  to  impress  any  person 
in  extremis  with  all  the  safeguards  usually  accompanying  the 
solemnities  of  an  oath;  hence  it  is  a  rule  of  very  extensive  ap- 
plication that  dying  declarations  are  admissible  in  evidence.  By 
far  the  most  important  instances  in  which  such  testimony  is  ad- 
duced arise  in  criminal  actions,  and  in  a  subsequent  work  this  sub- 
subject  will  receive  the  elaboration  and  analysis  its  importance 
demands. 

b.  When  Admissible. — The  rule,  as  condensed  and  formulated 
by  Sir  James  Stephen  is  as  follows:  "A  declaration  made  by  the 
declarant  as  to  the  cause  of  his  death,  or  as  to  any  of  the  circum- 
stances of  the  transaction  which  resulted  in  his  death,  is  deemed 
to  be  relevant  only  in  trials  for  the  murder  or  manslaughter  of 
the  declarant,  and  only  when  the  declarant  is  shown,  to  the 
satisfaction  of  the  judge,  to  have  been  in  actual  danger  of  death, 
And  to  have  given  up  all  hope  of  recovery  at  the  time  when  his 
declaration  was  made. 

"  Such  a  declaration  is  not  irrelevant  merely  because  it  was  in- 
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tended  to  be  made  as  a  deposition  before  a  magistrate,  but  is 
irregular."     Stephen,  Dig.  art.  26. 

Dying  declarations  are  not  admissible  on  the  trial  of  civil  ac- 
tions. Jdckaon  v.  BeiU^  6  Cow.  377;  Sjpaiz  v.  Lyons^  55  Barb. 
476. 

c.  Implicated  With  Res  Gestae. — Dying  declarations  are 
<3losely  implicated  with  the  res  gestae  in  civil  cases.  In  our  dis- 
cussion of  the  topic  last  named  the  subject  is  carefully  reviewed; 
much  contradiction  prevails  in  various  jurisdictions  as  to  these 
admissions,  but  in  that  constantly  increasing  body  of  cases,  which 
involve  actions  against  railway  companies  for  negligently  causing 
death,  the  statements  of  the  deceased  made  subsequent  to  the  ac- 
-cident  and  before  death  are  in  the  nature  of  dying  declarations. 

It  is  not  always  easy  to  determine  when  declarations  having  re- 
lation to  an  act  or  transaction  should  be  received  as  part  of  the 
Tes  gestcB^  and  much  difficulty  has  been  experienced  in  the  effort 
to  formulate  general  rules  applicable  to  the  subject.  This  much 
may,  however,  be  safely  said,  that  declarations  which  were  the 
natural  emanations  or  outgrowths  of  the  act  or  occurrence  in  liti- 
gation, although  not  precisely  concurrent  in  point  of  time,  if  they 
were  yet  voluntarily  and  spontaneously  made  so  nearly  contem- 
poraneous as  to  be  in  the  presence  of  the  transaction  which  they 
illustrate  and  explain,  and  were  made  under  such  circumstances 
as  necessarily  to  exclude  the  idea  of  design  or  deliberation,  must, 
upon  the  clearest  principles  of  justice,  be  admissible  as  part  of  the 
act  or  transaction  itself.  Toledo  i&  W.  li.  Co.  v.  Goddard,  25 
Ind.  185;  Com,  v.  McPike^  3  Cush.  181,  50  Am.  Dec.  727;  Lund 
V.  Tyngshorough^  9  Cush.  36;  Aicgusta  JFactory  v.  Barnes^  72 
Oa.  217,  53  Am.  Kep.  838;  Travdera  Ins.  Co.  v.  Mosley^  75  U. 
S.  8  Wall.  397,  19  L.  ed.  437;  People  v.  Simpson,  48  Mich.  474; 
Keyser  v.  Chicago  <&  G.  T.  R.  Co.  56  Mich.  559,  56  Am.  Eep. 
405;  Kirhy  v.  Com.  77  Va.  681,  46  Am.  Kep.  747;  Galveston  v. 
Ba/rhowr,  62  Tex.  172,  50  Am.  Rep.  519;  St<xte  v.  Horan,  32 
Minn.  394,  50  Am.  Rep.  583;  StaU  v.  Ah  Loi,  5  Nev.  99;  Han- 
over B.  Co.  V.  Coyle,  55  Pa.  396-402;  Durkee  v.  Central  Pac. 
B.  Co.  69  Cal.  533,  58  Am.  Rep.  562;  Lamhert  v.  PeopU,  29 
Mich.  71;  IliU  v.  Com.  2  Gratt.  594;  Jordan  v.  Com.  25  Gratt. 
945;  Harrimun  v.  Stowe,  57  Mo.  93;  EntwhisUe  v.  Feighner^  60 
Mo.  215;  Elkins  v.  McKeam,,  79  Pa.  493;  Hart  v.  Powell,  18  Ga. 
635;  DriscoU  v.  People,  47  Mich.  413;  Casey  v.  New  York  Cent. 
<b  H.  B.  B.  Co.  78  N.  Y.  518;  McLeod  v.  Ginther,  80  Ky.  399. 
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Any  other  rule  would  in  many  instances  operate  to  defeat  the 
accomplishment  of  justice  by  excluding  evidence  of  the  most 
trustworthy  character.  While  some  of  the  cases  cited  above  carry 
the  doctrine  to  its  extremest  length,  they  all  illustrate  and  apply 
the  general  principles  consistent  with  the  conclusions  we  have 
heretofore  enunciated.  ZonisviUe^  N.  A.  db  C,  R,  Co.  v.  Buck^ 
2  L.  R.  A.  520,  116  Ind.  566. 

d.  Not  Generally  Competent. — A  dying  declaration  is  not  ad- 
missible except  where  the  death  of  the  deceased  is  the  subject  of 
a  charge  of  homicide  on  trial,  and  the  circumstances  of  the  death 
are  the  subject  of  the  declaration.  People  v.  Davis^  56  N.  Y.  96; 
State  V.  Harper^  35  Ohio  St.  78;  Railing  v.  Com.  1  Cent.  Rep. 
205,  110  Pa.  100;  Montgomery  v.  State,  80  Ind.  338,  3  Crim.  L. 
Mag.  523,  with  note,  collecting  recent  authorities  on  their  com- 
petency and  mode  of  proof  in  homicide.  See  Abbott,  Trial 
Brief,  §  562. 

Another  exception  to  the  rule  excluding  hearsay  evidence,, 
which,  however,  is  of  more  importance  in  criminal  than  in  civil 
cases,  is  made  in  favor  of  the  declarations  of  a  deceased  person 
made  in  extremis,  as  to  the  cause  of  his  death  and  the  jperson  who 
inflicted  the  fatal  wound;  in  criminal  cases  only  where  the  death 
of  the  deceased  is  the  subject  of  the  charge,  and  the  circumstances 
of  the  death  are  the  subject  of  the  dying  declarations,  and  never 
under  any  circumstances,  in  civil  cases.  State  v.  Quick,  15  Rich. 
L.  342;  ThompHon  v.  State,  24  Ghi.  297;  People  v.  Vernon,  35 
Cal.  49;  Com,  v.  Reed,  5  Phila.  528;  State  v.  Nash,  7  Iowa,  347; 
WaUton  V.  Coin.  16  B.  Mon.  15;  McDanid  v.  State,  8  Smedes  & 
M.  401;  Com.  v.  Casey,  11  Cush.  417;  Burrell  v.  Sta;te,  18  Tex. 
713;  State  v.  Poll,  1  Hawks  (N.  C.)  442;  Nelson  v.  State,  7 
Humph.  542;  Moore  v.  State,  12  Ala.  764;  Robbins  v.  State,  8 
Ohio  St.  131;  B^lll  v.  Com.  14  Gratt.  613;  State  v.  Center,  35  Vt. 
378;  People  v.  Knickerhocker,  1  Park.  Crim.  Rep.  302;  State  v. 
Arnold,  13  Ired.  L.  184;  Stai^  v.  Thawley,  4  Harr.  (Del.)  562; 
Dtmn  V.  State,  2  Ark.  229;  GoodaU  v.  Stute,  1  Or.  333;  Cam.  v. 
Cooper,  5  Allen,  495.  The  dying  declarations  of  a  person  fatally 
injured  by  the  negligence  of  another,  as  to  the  facts  attending  the 
injury,  are  not  admissible  against  such  person  in  a  civil  action 
brought  to  recover  damages  for  the  injury  {Daily  v.  New  York 
(ik  N.  H.  R.  Co.  32  Conn.  356.  See  also  Wilson  v.  Boerem,  15 
Johns.  286;  R^  v.  Mead,  2  Barn.  &  C.  608;  Waldele  v.  Neuy 
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York  Cent,  <&  JT.  R.  R,  Co,  61  How.  Pr.  350),  and  this  rule  is 
lield  not  to  impugn  the  constitutional  right  of  the  accused  to  be 
-confronted  by  the  witnesses  against  him,  as  the  Constitution  does 
not  alter  the  rules  of  evidence,  but  leaves  it  to  law  to  determine 
what  a  witness,  when  confronted,  shall  be  allowed  to  state  as  evi- 
dence ( Walston  V.  Corn,  16  B.  Mon.  15;  CamphM  v.  State^  11 
Oa.  363;  State  v.  Price^  6  La.  Ann.  691;  Com.  v.  Carey ^  12  Cush. 
246;  BurreU  v.  State,  18  Tex.  713;  People  v.  Glenn,  10  Cal.  32; 
State  V.  N'ash,  1 1owa,  347;  Woodsides  v.  State,  2  How.  (Miss.) 
655);  but  in  order  to  make  such  declarations  admissible,  they 
must  have  been  made  while  the  deceased  was  actually  in  danger 
of  death,  and  under  the  settled  conviction  that  he  was  about 
to  die,  and  that  death  did  actually  ensue.  United  States  v.  Woods, 
4  Cranch,  C.  C.  484;  United  States  v.  Veiteh,  1  Cranch,  C.  C.  115; 
Dunn  V.  State,  2  Ark.  229;  People  v.  Lee,  17  Cal.  76;  People  v. 
Yharra,  17  Cal.  166;  People  v.  Sanchez,  24  Cal.  17;  Walston  v. 
Com,  supraj  Brown  v.  Sta/te,  32  Miss.  433;  People  v.  Knicker- 
bocker, 1  Park.  Crim.  Rep.  302;  Montgomery  v.  State,  11  Ohio, 
424;  Robhins  v.  State,  8  Ohio  St.  131;  Brakefidd  v.  State,  1 
Sneed,  215;  kelson  v.  State,  7  Humph.  542;  Zeiois  v.  State,  9 
Smedes  &  M.  115;  Smith  v.  State,  9  Humph.  9;  Logan  v.  State,, 
9  Humph.  24;  State  v.  Cmter,  35  Vt.  378;  Bull  v.  Ccym,  14  Gratt. 
6 13.  Lord  Denman,  in  the  Sussex  Peerage  Case,  11  Clark  &  F.  108, 
laid  down  the  rule  as  follows:  "With  regard  to  declarations  made 
by  persons  in  extremis,  supposing  all  necessary  matters  concurred, 
such  as  actual  danger,  death  following  it,  and  a  full  apprehension 
at  the  time,  of  the  danger  and  of  death,  such  declarations  can  be 
received  in  evidence,  and  all  these  things  must  concur  to  render 
fiuch  declarations  admissible.  Such  evidence,  however,  ought  to 
be  received  with  caution,  because  it  is  not  subject  to  cross-exam- 
ination," and  the  question  as  to  whether  these  elements  existed  is 
to  be  determined  in  view  of  all  the  circumstances,  as  the  nature 
of  the  wound,  the  declarations  of  the  deceased  in  that  regard,  and 
the  sense  of  impending  death  incident  to  his  condition.  SuWi/van 
V.  Com.  93  Pa.  284. 

§  220.  Matters  of  Pedigree. 

a.  Definition. — Pedigree  as  authoritatively  defined  is  "a  suc- 
cession of  degrees  from  the  origin;  it  is  the  state  of  the  family  as 
far  as  regards  the  relationship  of  the  different  members,  their  birth, 
marriages  and  deaths.   This  term  is  applied  to  persons  or  families 
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who  trace  their  origin  or  descent."  Bouvier,  Law  Diet.  titlCj  "Pedi- 
gree." 

"  On  account  of  the  difficulty  of  proving  in  the  ordinary  man- 
ner, by  living  witnesses,  facts  which  occurred  in  remote  times,, 
hearsay  evidence  has  been  admitted  to  prove  a  pedigree."    Ihid. 

The  term  pedigree  embraces  not  only  descent  and  relationship^ 
but  birth,  marriage  and  death,  and  the  times  when  these  events 
happened,  and  the  rule  permits  hearsay  eyidence  of  deceased 
members  of  the  family  in  any  case  involving  pedigi'ee.  Eiserdord 
V.  Clu7n,  126K  T.  552. 

The  eminent  authority  of  Mr.  Justice  Story  may  be  invoked  as 
sustaining  this  proposition,  and  the  rules  of  law  have  been  relaxed 
as  regards  hearsay  evidence  to  an  extent  far  beyond  what  has  been 
applied  to  other  cases.  This  relaxation  is  founded  on  principles 
of  public  convenience  and  necessity.  Chirac  v.  Heinec&eTy  27  U. 
S.  2  Pet.  613,  7  L.  ed.  538. 

b.  When  Admitted. — In  inquiries  into  events  which  happened 
a  long  time  ago,  and  beyond  the  memory  of  living  witnesses, 
hearsay  is  admitted,  as  in  questions  of  pedigree,  the  declarations 
of  deceased  members  of  the  family,  entries  in  family  Bibles  or 
other  books,  recitals  in  family  deeds,  monumental  inscriptions, 
engravings  on  rings,  old  pedigrees  hung  up  in  family  mansions  or 
preserved  in  family,  and  the  will  of  an  ancestor  though  found 
cancelled,  and  not  known  to  have  been  proved  or  acted  upon,  if  it 
appears  to  have  been  treated  as  a  paper  relating  to  the  famQy. 
3  Bac.  Abr.  630,  title  "Evidence;"  Higham  v.  Ridgway^  1(> 
East,  120;  Berkeley  Peerage  Case,  4  Campb.  401;  Bull.  N.  P.  233; 
Goodright  v.  Moss,  Cowp.  594;  Vowles  v.  Young,  13  Ves.  Jr. 
143;  Douglass  v.  Sanderson,  2  U.  S.  2  Dall.  116,  1  L.  ed.  312,  1 
Yeates,  15;  Winder  v.  Little,  1  Yeates,  152;  Lilly  v.  KitzmiUer,  1 
Yeates,  28;  Rahorg  v,  Hammond,  2  Harr.  &  G.  42;  Lewis  v. 
MarshaU,  30  U.  S.  5  Pet.  470-470,  8  L.  ed.  195-197;  Collins  v. 
Grantham,  12  Ind.  440;  Clara  v.  Ewell,  2  Cranch,  C.  C.  208; 
North  Brool'Jield  v.  Warren,  16  Gray,  171;  Doe  v.  Davies,  10  Q. 
B.  314;  Abb.  Trial  Ev.  93;  Riissell  v.  Jackson,  22  Wend.  277i 
Cowan  V.  Hite,  2  A.  K.  Marsh.  238;  Shuman  v.  Shuman^  27 
Pa.  90. 

Declarations  of  persons  not  members  of  the  family,  if  known  to 
have  been  intimately  acquainted  with  the  family,  may  be  received.. 
Gilbert,  Ev.  112;  King  v.  Eriswell,  3  T.  E.  723. 
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Proof  by  one  of  the  family  that  a  younger  brother  of  the  per- 
son last  seised  had  many  years  before  gone  abroad,  and  that  the 
repute  of  the  family  was  that  he  had  died  there,  and  the  witness 
had  never  heard  in  the  family  of  his  having  been  married,  ha& 
been  admitted  as  good  prima  facie  evidence  of  such  person's 
death  without  lawful  issue.     Doe  v.  Griffin^  15  East,  293. 

Evidence  of  hearsay  may  be  given  to  prove  pedigree.  The 
declarations  of  persons  uninterested  and  who  are  then  dead  are 
admissible.  Strickland  v.  PooUj  1  U.  S.  1  Dall.  14,  1  L.  ed.  17; 
Stein  V.  Bowman^  38  U.  S.  13  Pet.  209,  10  L.  ed.  129. 

Declarations  of  servants  and  intimate  acquaintances  are  not 
admissible  in  questions  of  pedigree,  but  only  those  of  kindred. 
Johnson  V.  Lawaon^  2  Bing.  86. 

The  facts  of  family  history  which  may  be  proved  by  hearsay 
from  proper  sources  are  the  following : 

Birth ;  North  Broolcfidd  v.  Warren^  16  Gray,  174;  American 
Z.  Ins.  cfe  T.  Co.  V.  Rosenagle^  77  Pa.  507,  516. 

Living  or  survival ;    Doe  v.  Pembroke^  11  East,  504. 

Marriage ;  CaujoUe  v.  Ferric^  23  N.  Y.  90;  Cunninghams  v. 
CunmAnghams^  2  Dow.  482-511;  Com.  v.  Stump^  53  Pa.  132;  IliU 
V.  Burger^  3  Bradf.  432-437;  Lyle  v.  EUwood^  11  Moak's  Eng. 
Kep.  702. 

Issue  or  want  of  issue ;  People  v.  Fulton  F.  Ins.  Co.  25  Wend. 
208;  King  v.  Fowler,  11  Pick.  302. 

Death ;    Mason  v.  FuUer,  45  Vt.  29;  1  Tayl.  Ev.  §§  570-572. 

The  times  either  definite  or  relative  of  those  facts;  Roe  v, 
RawlingSj  7  East,  290;  Wehb  v.  Richardson,  42  Vt.  465;  Bridger 
V.  HueU,  2  Post.  &  F.  35. 

Relative  age  or  seniority ;    Doe  v.  Pemhroke,  11  East,  504. 

Name;    Monkton  v.  Atty-Qen.  2  Euss.  &  M.  158. 

Relationship  generally  and  its  degree;  Doe  v.  RandaR,  2 
Moore  &  P.  20-26;  Yc/wles  v.  Toung,  13  Ves.  Jr.  147;  ^YeVb  v. 
Richardson,  42  Vt.  465;  Chapman  v.  Chapman,  2  Conn.  350. 

The  place  of  residence  when  proved  for  purposes  of  identifi- 
cation; Cvddy  V.  Brown,  78  lU.  415;  Shields  v.  Boucfter,  1 
DeG.  &  Sm.  40;  Doe  v.  RandaU,  2  Moore  &  P.  20;  Abb.  Trial 
Ev.  91. 

See  also  on  this  subject,  North  Brookfield  v.  Warren,  16  Gray, 
174;  Privim  v.  Stewart,  7  Tex.  178;    Westjield  v.  Warren,  8  N. 
J.  L.  306;  Stouvenel  v.  Stephens,  26  How.  Pr.  244;  Morewood  v^ 
Wood,  14  East,  330;  Sprigg  v.  Moale,  28  Md.  497-509. 
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The  declarations  must  be  those  of  deceased  members  of  the 
family  legally  related  by  blood  or  mamage  to  the  family  whose 
history  the  facts  concern.  1  Tayl.  Ev.  §§  576,  679,  581;  Emeram 
V.  White,  29  X.  H.  491;  Doe  v.  Randall,  2  Moore  &  P.  20;  ScoU 
V.  Eatiife,  30  U.  S.  5  Pet.  81,  8  L.  ed.  54;  Waldron  v.  TuttU,  4 
]S".  H.  371,  378;  Chapman  v.  Chapman,  2  Conn.  347;  Greenleaf 
v.Duhvqtie  (&  S.  C.  Ji.  Co.  30  Iowa,  301;  Weib  v.  Richai^dson,  42 
Vt.  465;  Alexander  v,  Chamherlin,  1  Thomp.  &  C.  600. 

Hearsay,  general  repute,  traditional  evidence,  ancient  writings, 
physicians'  record  of  birth,  etc.,  are  admissible  in  proof  of  pedi- 
gree, death,  marriage,  etc.  Jackson  v.  Cooley,  8  Johns.  128; 
Jackson  v.  Boneham,  15  Johns.  226;  Jackson  v.  Bomner,  IS 
Johns.  37;  Jackson  v.  King,  5  Cow.  237;  Ricssell  v.  Jackwn,  22 
Wend.  277;  People  v.  Fulton  F.  Ins.  Co.  25  Wend.  205;  CaujolU 
V.  Ferrie,  26  Barb.  177;  Leggett  v.  Boyd,  3  Wend.  376;  A^^is  v. 
Middleton,  23  Barb.  571;  Jackson  v.  Etz,  5  Cow.  314;  Banert 
V.  Bay,  3  Wash.  C.  C.  243;  Boudereau  v.  Montgomery,  4  Wash. 
C.  C.  186;  St£in  v.  Bowman,  38  U.  S.  13  Pet.  209, 10  L.  ed.  129; 
Secrist  v.  Green,  70  U.  S.  3  Wall.  744,  18  L.  ed.  153;  Jewell  v. 
Jewell,  42  U.  S.  1  How.  210,  11  L.  ed.  108;  Scott  v.  Ratliffe,  3u 
U.  S.  5  Pet.  81,  8  L.  ed.  54;  Fisher  v.  Carter,  1  Wall.  Jr.  69; 
NeUon  v.  Hall,  1  McLean,  518;  Beard  v.  TaXbot,  Cooke  (Tenn.) 
142;  Re  Hall,  1  Wall.  Jr.  85;  Chamberlain  v.  Chamberlain,  71 
jjf.  Y.  423;  Kdbhe  v.  Price,  14  Hun,  55;  McCarty  v.  Terry,  7 
Lans.  239;  McCarty  v.  Deming,  4  Lans.  440. 

An  entry  in  the  family  Bible  as  to  the  date  of  plaintiff's  births 
evidently  made  years  after  the  event  occurred  with  nothing  to 
show  by  whom  or  under  what  circumstances  it  was  made;  and  a 
statement  as  to  the  date  of  her  birth  in  a  letter  written  to  plaint- 
iff by  her  deceased  aunt  in  reference  to  a  contemplated  litigation^ 
— ^are  not  sufficient  to  establish  such  date  in  a  contest  as  to  the 
infancy  of  plaintiff  at  the  time  she  executed  a  deed.  Amey  v. 
Cockey  (Md.)  19  Wash.  L.  Rep.  163. 

c.  Views  of  United  States  Supreme  Court. — The  United 
States  Supreme  Court  is  in  entire  harmony  with  the  English  decis- 
ions regarding  matters  of  pedigree,  and  we  tabulate  the  following 
authorities  as  suggestive  of  the  topic  under  review. 

A  letter  containing  statements  as  to  his  family  pedigree  sworu 
by  the  wife  to  have  been  written  by  her  husband,  who  also 
swore  that  the  facts  stated  in  the  letter  had  been  frequently  men- 
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tioned  by  her  husband  in  his  lifetime,  is  legal  evidence  concerning 
the  pedigree.  EUiott  v.  Pwrsol,  26  U.  S.  1  Pet.  328,  7  L.  ed. 
164. 

A  leaf  from  a  family  Bible  containing  names  of  the  children  of 
one  deceased,  nnder  whom  plaintiff  claims,  annexed  to  a  notarial 
certificate  from  another  State,  that  it  was  cut  from  the  Bible  in 
the  notary's  presence,  and  sworn  before  him  to  be  the  property 
and  family  Bible  of  the  deceased,  is  admissible  in  evidence.  Doug- 
lass  V.  Sanderson,  2  U.  S.  2  Dall.  116,  1  L.  ed.  312. 

Entries  in  church  registers  of  the  burials  and  in  the  family 
Bible,  of  deaths,  are  admissible  as  evidence  to  prove  the  decease  of 
a  person.     Lewis  v.  MarshcM,  30  XJ.  S.  5  Pet.  470,  8  L.  ed.  195. 

Kecitals  of  facts  of  family  history  in  an  ancient  deed  may  be 
proved  as  against  persons  who  are  not  parties  to  the  deeds,  and 
who  claim  no  right  under  it.  Deery  v.  Cray,  72  U.  S.  5  Wall. 
795,  18  L.  ed.  653;  Stein  v.  Bmoman,  38  U.  S.  13  Pet.  209, 10  L. 
ed.  129. 

Evidence  by  hearsay  and  general  reputation  is  admissible  as  to 
pedigree,  but  not  to  establish  the  freedom  of  a  party's  ancestor. 
Davis  V.  Wood,  14  U.  S.  1  Wheat.  6,  4  L.  ed.  22. 

Declarations  relating  to  pedigree,  made  post  litem  motam,  can- 
not be  given  in  evidence.  Elliots  v.  Peirsol,  26  U.  S.  1  Pet.  328, 
7  L.  ed.  164;    Stein  v.  Bowman,  s^ipra. 

Where  a  controversy  had  arisen,  or  was  expected  to  arise, 
between  parties,  concerning  the  validity  of  a  deed  against  which 
one  of  the  parties  claimed,  but  no  controversy  was  then  expected 
to  arise  about  the  heirship,  a  letter  written,  stating  the  pedigree 
of  the  claimants,  was  not  excluded  by  the  rule  of  law  as  to  decla- 
rations made  post  litem  motam.     Elliott  v.  Peirsol,  supra. 

d.  Miscellaneous  Authorities  Collated. — In  cases  of  pedigree, 
hearsay  evidence  of  declarations  of  persons  who  from  their  situa- 
tion were  likely  to  know,  is  admissible  when  the  person  making 
the  declarations  is  dead.     Eisenl/>rd  v.  Chim,  126  N.  Y.  552. 

The  weight  to  be  given  this  kind  of  evidence  depends  upon  the 
facts  surrounding  each  particular  case.  It  is  plain,  however,  that 
in  cases  of  pedigree  the  declarations  to  be  admissible  need  not  be 
a  part  of  the  res  gestm,  for  if  they  were,  they  would  be  admissible 
on  that  ground  irrespective  of  any  question  of  their  admissibility 
AS  in  a  case  of  pedigree.  The  exception  to  the  general  rule  in  the 
latter  case  takes  a  wide  range.  Traditional  declarations  become 
27 
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the  best  evidence  sometimeB,  when  those  best  acquainted  with  the 
fact  are  dead.  When  derived  from  those  who  are  most  likely  to 
know  the  truth  and  are  under  no  bias  to  misrepresent  the  fact^ 
such  evidence  affords  a  reasonable  presumption  of  the  truth. 
Stark.  Ev.  (9th  Am.  ed.)  47. 

Upon  questions  of  pedigree,  i.  e.y  in  a  controversy  merely  gen- 
ealogical, hearsay  evidence  is  allowed  as  to  the  time  of  birth  of  a 
certain  party,  as  to  a  marriage,  death,  legitimacy  or  the  reverse,, 
consanguinity  generally,  and  particular  degrees  thereof,  and  of 
affinity.  (Per  Vice-  ChamceUor  Bjiight-Bruce,  in  Shields  v.  Boucher^ 
1  DeG.  &  S.  40-52.) 

In  respect  to  such  proof  of  particular  facts  it  has  been  said  that, 
a  birth,  however,  from  a  single  woman,  a  birth  from  a  married 
woman,  a  death,  a  marriage,  is  a  particular  fact  or  a  single  act 
which,  of  course,  is  provable  by  hearsay  (hearsay  from  a  proper 
quarter)  on  a  question  of  pedigree.    Ihid. 

The  only  case  looking  to  the  contrary  that  I  have  found  is^ 
Westfidd  V.  Warren^  8  N.  J.  L.  306,  where  Ewing,  Gh. «/.,  said 
that  where  marriage  was  to  be  shown  as  a  substantive,  independent 
fact  it  was  within  none  of  the  exceptions  to  the  general  rule,  and 
that  hearsay  evidence  could  not  be  received.  The  case  was  one 
regarding  the  settlement  of  a  pauper,  and  might  well  have  been, 
placed  upon  the  ground  that  it  was  not  a  case  of  pedigree  at  all» 
In  Rex  V.  Frith^  8  East,  539,  Chief  Justice  Ellenborough  held,  in 
a  case  of  a  settlement  of  a  pauper,  that  it  was  not  a  case  of  pedi- 
gree, but  simply  a  question  as  to  what  place  an  undisputed  birth 
derived  from  acknowledged  parents  had  taken  place  in. 

We  think  it  entirely  clear  that  from  the  nature  of  the  case,  as  well 
as  upon  authority,  a  case  of  pedigree  forms  an  exception  to  the  gen- 
eral rule  as  to  proof  of  a  particular  fact  by  hearsay,  reputation  or 
tradition.  As  to  what  is  a  case  of  pedigree,  an  examination  of  the- 
question  shows  that  a  case  is  not  necessarily  one  of  that  kind, 
because  it  may  involve  questions  of  birth,  parentage,  age  or  rela- 
tionship. Where  these  questions  are  merely  incidental  and  the 
judgment  will  simply  establish  a  debt,  or  a  person's  liability  on  a 
contract,  or  his  proper  settlement  as  a  pauper  and  things  of  that 
nature,  the  case  is  not  one  of  pedigree,  although  questions  of  mar- 
riage, legitimacy,  death  or  birth  are  incidentally  inquired  of. 
Whittuck  V.  Waters,  4  Car.  &  P.  375. 

Thus,  in  Haines  v.  Outhrie,  L.  R.  13  Q.  B.  Div.  818,  it  waa 
held  both  in  the  Queen's  Bench  Division  and  in  the  Court  of  Ap- 


HEAB8AY    EVIDENCE.  419 

peal  that  declarations  of  a  deceased  father  were  not  admissible  in 
evidence  to  prove  the  age  of  his  son  who  had  been  sued  for  the 
price  of  a  horse  sold  him,  and  who  had  set  up  the  defense  of 
infancy.  They  would  have  been  admissible,  the  court  stated,  if 
the  case  had  been  one  of  pedigree.  Brett,  M.  R,^  in  the  course  of 
his  opinion  in  the  Court  of  Appeal,  shows  the  absence  of  those 
facts  which  make  up  a  case  of  pedigree,  for  he  says:  "  What  the 
family  of  the  defendant  is  is  immaterial,  whose  son  he  is  is  imma^ 
terial,  whether  he  is  a  legitimate  or  illegitimate  son  is  immaterial^ 
and  whether  he  is  an  elder  or  a  younger  son  is  immaterial.  Ko  ques- 
tion of  family  is  raised  in  the  case."  It  simply  involved  the  point 
of  the  age  of  a  defendant  for  the  purpose  of  thereby  determining 
his  liability  upon  a  contract  which  he  had  made,  and  upon  which, 
if  of  age,  he  was  liable.  The  judgment  would  in  such  case  estab- 
lish no  fact  in  any  contest  the  defendant  might  have  in  regard  to 
property  depending  upon  his  being  a  member  of  his  father'^ 
family,  or  his  age  at  any  particular  time.  It  was  not  at  all  a  gen- 
ealogical controversy,  but  a  mere  collateral  issue,  and  hence  the 
rule  in  pedigree  cases  did  not  apply.  JEiwnlord  v.  Clutrij  126  N. 
Y.  552. 

It  has  been  stated  that  declarations  in  regard  to  particular  facts 
are  not  competent.  This  is  true  in  cases  where  proof  of  custom^ 
right  of  way,  of  common  and  the  like  is  offered.  But  in  a  case  of 
pedigree  it  is  always  a  particular  fact  that  is  to  be  proved,  and  in 
relation  to  which  the  declarations  of  the  deceased  person  are 
offered,  and  in  such  cases  the  particular  facts  stated,  such  as  birth 
(place  or  time,  where  material),  marriage  and  death,  are  compe- 
tent.   (1  Phil.  Ev.  Cow.  &  H.  &  Edw.  notes,  251). 

"In  the  case  of  tombstones,  no  doubt  the  publicity  of  the 
inscription  gives  a  sort  of  authenticity  to  it,  and  if  it  remains 
uncontradicted  for  a  great  many  years,  it  would,  in  the  absence  of 
every  other  fact  in  the  case,  be  taken  to  be  true;  but  you  cannot 
put  it  higher  than  that."  Haslam  v.  Crorty  19  Week.  Rep.  969; 
Powell,  Evidence,  (4th  ed.)  181. 

"  The  groimd  upon  which  the  inscription  on  a  tombstone  or  a 
tablet  in  a  church  is  admitted  is  that  it  is  presumed  to  have  been 
put  there  by  a  member  of  the  family  cognizant  of  the  facts,  and 
whose  declaration  would  be  evidence;  where  a  pedigree  hung  up 
in  the  family  mansion  is  received,  it  is  on  the  ground  of  its  recog- 
nition by  the  members  of  the  family."     Park,  J.^  Daviea  v. 
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Lowndes^  6  Man.  &  G.  525.  So  placards  and  notices  posted  on 
walls,  fences,  rocks  and  other  immovable  substances  may  be  proved 
by  parol  evidence. 

Another  rule  peculiarly  applicable  in  this  connection  is  that 
which  excludes  the  extra  judicial  statements  of  third  persons  when- 
ever hearsay  evidence  is  offered  to  show  the  nature  of  such  state- 
ments, unless  they  form  a  part  of  the  res  gestcB^  or  are  made  by 
parties  since  deceased  in  the  regular  course  of  office  or  of  business, 
or  are  shown  to  be  declarations  or  admissions  against  their  mani- 
fest interests.  Gaims  v.  Relf^  53  U.  S.  12  How.  472,  13  L.  ed. 
1071;  Nvdd  v.  Bur^^oics,  91  U.  S.  426,  23  L.  ed.  286;  Evaiis  v. 
Hettick,  3  Wash.  C.  C.  408;  Gaiiis  v.  Hasty,  63  Me.  361;  Gordon 
V.  Shurtliff,  8  N.  H.  260;  Page  v.  Parker,  40  N.  H.  47;  Goddard 
V.  PraU,  16  Pick.  412;  Chapin  v.  Taft,  18  Pick.  379;  Hmolayxd 
V.  Crocker,  7  Allen,  153;  Brown  v.  Mooers,  6  Gray,  451;  Young 
V.  Makepea^ce,  103  Mass.  50;  Salmon  v.  Orser,  5  Duer,  511;  South 
School  Dist.  v.  Blakeslee,  13  Conn.  227;  Treat  v.  Barber,  7  Conn. 
274;  WalkLce  v.  Story,  139  Mass.  115;  Robinson  v.  LUchfield,  112' 
Mass.  28;  Brooks  v.  Action,  117  Mass.  204;  Garter  v.  Fitz^  124 
Mass.  269;  StocJcwell  v.  Blarney,  129  Mass.  312;  Com,  v.  Fel<!h, 
132  Mass.  22;  Roberts  v.  Medbery,  132  Mass.  101;  WaU^ace  v. 
Story,  139  Mass.  115;  McCormick  v.  Rol>b,  24  Pa.  44;  Eureka  Ins. 
Co,Y. Robinson,  56  Pa.  256;  Lancaster  County  Nai,,  Bank  v.  Mo(fre^ 
78  Pa.  407;  Atxoea  v.  Miller,  11  Md.  348;  Williamson  v.  BilJon 
1  Harr.  &  G.  444;  Rosetistock  v.  Toriney,  32  Md.  169;  Forrester 
V.  /SiJa^,  46  Md.  154;  M' Kinney  v.  M'ConnM,  1  Bibb,  239;  J9<9- 
^r{?i^  cfe  Jf.  ^.  6b.  V.  Va7i  Steitiburg,  17  Mich.  99;  Atwood  v. 
Cornwall,  28  Mich.  336;  Pt^o^Z^  v.  J^^«rf,  50  Mich.  228;  Vroman 
V.  Thompson,  51  Mich.  452;  ^injr  v.  Frost,  28  Minn.  417;  Keegan 
V.  Carpenter,  47  Ind.  597;  Reynolds  v.  Copeland,  71  Ind.  422; 
Simpkins  v.  Smith,  94  Ind.  470;  e/o?i^«  v.  2?oe,  2  111.  276;  ^?^v/i 
V.  //(>rfgr^,  61  111.  436;  Pollard  v.  P^o/^Z^,  69  111.  148;  Bomheimer 
V.  Baldwin,  42  Cal.  27;  Flynn  v.  Merchants  Mut.  Ins.  Co,  17 
La.  Ann.  135;  Davis  v.  /S^a^^,  37  Tex.  227;  StringfeUow  v.  Mont- 
goirvery,  57  Tex.  349;  Howell  v.  Howell,  37  Mo.  124;  ^^aiw  v. 
C^Z^rA,  39  Mo.  252;  J.^?z?d^Z/  v.  Zy;w?A,  39  Mo.  519;  CobUigh  v. 
McBride,  45  Iowa,  116;  /S^^t^^?  v.  Weaver,  57  Iowa,  730;  Clinton 
Lumber  Co.  v.  Mitchell,  61  Iowa,  132;  /S^afe  v.  Keith,  63  N.  C. 
140;  aS^^  v.  Haynes,  71  N.  C.  79;  Berry  v.  Osborne,  15  Ga.  194; 
Hartshorn  v.  Williams,  31  Ala.  149;  Owens  y.State,74:  Ala. 401; 
Fi^Zfo  V.  aS/uj^,  1  Walk.  (Miss.)  353;  Kean  v.  Nexoell,  2  Mo.  9. 
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§  221.  Declarations  Against  Interest. 

a.  Declaration^  when  Deemed  Irrelevant. — A  declaration  is 
deemed  to  be  relevant,  if  the  declarant  had  peculiar  means  of 
knowing  the  matter  stated,  if  he  had  no  interest  to  misrepresent 
it  and  if  it  was  opposed  to  his  pecuniary  or  proprietary  interest. 
This  is  the  exact  phraseology  employed  by  Bayley, «/.,  in  Gleadow 
V.  Athin^  1  Car.  &  M.  123.  This  ruling  has  been  incorporated 
bodily  under  art.  28  of  Stephen's  Digest  and  has  been  cordially 
accepted  as  a  correct  statement  of  the  law  as  administered  in  the 
United  States. 

b.  The  English  Rule. — The  learned  author  extending  the 
article  referred  to  says:  *'The  whole  of  any  such  declaration  and 
of  any  other  statement  referred  to  in  it  is  deemed  to  be  relevant, 
although  matters  may  be  stated  which  were  not  against  the  pecu- 
niary or  proprietary  interest  of  the  declarant;  but  statements,  not 
referred  to  or  necessary  to  explain  such  declarations,  are  not 
deemed  to  be  relevant  merely  because  they  w^ere  made  at  the  same 
time  or  recorded  in  the  same  place. 

"A  declaration  may  be  against  the  pecuniary  interest  of  the 
person  who  makes  it,  if  part  of  it  charges  him  with  a  liability, 
though  other  parts  of  the  book  or  document  in  which  it  occurs 
may  discharge  him  from  such  liability  in  whole  or  in  part,  and 
(it  secTus)  though  there  may  be  no  proof  other  than  the  statement 
itself  either  of  such  liability  or  of  its  discharge  in  whole  or  in 
part. 

"A  statement  made  by  a  declarant  holding  a  limited  interest  in 
any  property  and  o})])osed  to  such  interest  is  deemed  to  be  rele- 
vant only  as  against  those  who  claim  under  him,  and  not  as  against 
the  reversioner. 

**An  indorsement  or  memorandum  of  payment  made  uj>on  any 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf 
of  the  party  to  whom  such  payment  was  made,  is  not  sufficient 
])roof  of  such  payment  to  take  the  ease  out  of  the  operation  of 
the  Statutes  of  Limitation;  but  any  such  declaration  made  in  any 
other  form  by,  or  by  the  direction  of,  the  person  to  whom  the 
payment  was  made  is,  when  such  j>erson  is  dead,  sufficient  proof 
for  the  purpose  aforesaid. 

"Any  indorsement  or  memorandum  to  the  effect  above  men- 
tioned made  upon  any  bond  or  other  specialty  by  a  deceased  per- 
son, is  regarded  as  a  declaration  against  the  proprietary  interest  of 
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the  declarant  for  the  purpose  above  mentioned,  if  it  is  shown  to 
have  been  made  at  the  time  when  it  purports  to  have  been  made; 
but  it  is  uncertain  whether  the  date  of  such  indorsement  or 
memorandum  may  be  presumed  to  be  correct  without  independ- 
ent evidence. 

^^Statements  of  relevant  facts  opposed  to  any  other  than  the 
pecuniary  or  proprietary  interest  of  the  declarant  are  not  deemed 
to  be  relevant  as  such." 

c.  A  Distinction  Noted. — "There  are  two  classes  of  admissible 
entries,  between  which  there  is  a  clear  distinction,  in  regard  to 
the  principle  on  which  they  are  received  in  evidence.  The  one 
class  consists  of  entries  made  against  the  interest  of  the  party 
making  them;  and  these  derive  their  admissibility  from  this  cir- 
cumstance alone.  It  is  therefore  not  material  when  they  were 
made.  The  testimony  of  the  party  who  made  them  would  be  the 
best  evidence  of  the  fact;  but  as  he  is  dead,  the  entry  of  the  fact 
made  by  him  in  the  ordinary  course  of  his  business,  and  against 
his  interest,  is  received  as  secondary  evidence  in  a  controversy 
between  third  persons.  The  other  class  of  entries  consists  of  those 
which  constitute  parts  of  a  chain  or  combination  of  transactions 
between  the  parties,  the  proof  of  one  raising  a  presumption  that 
another  has  taken  place.  Here,  the  value  of  the  entry,  as  evi- 
dence, lies  in  this,  that  it  was  contemporaneous  with  the  principal 
fact  done,  forming  a  link  in  the  chain  of  events  and  being  a  part 
of  the  res  gestcB.  It  is  not  merely  the  declaration  of  the  party, 
but  it  is  a  verbal  contemporaneous  act,  belonging,  not  necessarily 
indeed,  but  ordinarily  and  naturally,  to  the  principal  thing.  It  is 
on  this  ground  that  this  latter  class  of  entries  is  admitted;  and 
therefore  it  can  make  no  difference,  as  to  their  admissibility, 
whether  the  party  who  made  them  be  living  or  dead,  nor  whether 
he  was,  or  was  not,  interested  in  making  them,  his  interest  going 
only  to  affect  the  credibility  or  weight  of  the  evidence  when 
received."    1  Greenleaf,  §  120. 

Entries  and  memoranda,  made  by  persons  since  deceased,  in 
the  ordinary  course  of  professional  and  official  employment  are 
competent  secondary  evidence  of  the  facts  contained  in  them, 
where  they  had  no  interest  to  misrepresent  or  misstate  them. 
NichoUs  V.  Well,  21  U.  S.  8  Wheat.  326,  6  L.  ed.  628.  They  are 
admitted  from  necessity.  In  Leland  v.  Cameron^  31  N.  T.  115, 
the  entry  by  an  attorney  in  his  register,  in  the  proceedings  in  the 
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notion,  of  the  issuing  of  an  execution  which  could  not  be  found, 
was  held,  the  attorney  being  dead,  to  be  competent  evidence  of 
the  fact  that  the  execution  was  issued.  Nor  is  it  necessary,  as  the 
defendant  claims,  that  the  entry  should  have  been  made  in  a  book, 
to  make  the  evidence  admissible.  No  cases  have  been  cited  which 
proceed  upon  this  distinction,  and  there  is  no  principle  upon  which 
it  can  be  supported.  See  Porter  v.  Jvdson^  1  Gray,  175;  Doe 
V.  Turford^  3  Bam.  &  Ad.  868;  Lwingaton  v.  Amoux,  56  N.  Y. 
507. 

Eecords  of  this  character  are  admissible  within  the  principle  of 
numerous  authorities  relating  to  the  entries  and  memoranda  of 
deceased  persons.  The  receipt  of  the  sherifE  was  a  written  paper 
against  his  interest,  for  by  it  he  was  charged  for  the  amount  of 
money  mentioned  in  the  receipt;  and  the  principle  appUcable  to 
such  a  paper  is  that  it  not  only  proved  the  simple  fact  of  pay- 
ment, but  it  may  be  received  to  every  incidental  matter  stated  in 
the  declaration,  even  in  an  action  between  third  persons.  Mid- 
Meton  V.  Melton,  6  Mood.  &  R.  264,  10  Barn.  &  C.  317.  The 
rule  has  been  asserted  to  the  extent  of  a  disregard  of  all  references 
to  the  circumstances  of  any  privity  between  the  deceased  and  the 
defendant.  Ooss  v.  WaUington,  3  Brod.  &  Bing.  132;  Whitnash 
V.  Oeorge,  8  Bam.  &  C.  556,  3  Mood.  &  R.  42. 

It  is  said  in  the  text  of  Phil.  Ev.  298,  that  "the  acknowl- 
edgments by  deceased  stewards  and  bailiffs  in  their  books  of 
the  receipt  of  money  for  which  they  have  been  accountable 
are  very  frequently  adduced  in  evidence  by  their  employers,  or 
those  claiming  under  them,  or  by  strangers,"  and  at  page  299,  it 
is  remarked  that  "  receipts  for  the  payment  of  money  to  prove 
the  fact  of  its  having  been  received,  though  there  exists  no  privity 
between  the  deceased  and  the  party  against  whom  the  evidence  is 
tendered."  Lord  Ellenborough  said  in  Harrison  v.  Blades,  3 
Oam'pb.  458,  that  a  tax  gatherer's  receipts  would  be  evidence 
after  his  death  to  prove  who  was  the  occupier  of  certain  premises. 
For  further  illustration  of  the  rule,  see  Thompson  v.  Stevens,  2 
Nott  &  McC.  493;  Chase  v.  Smith,  5  Vt.  559;  Barker  v.  Bay,  2 
Russ.  63;  Wilbur  v.  Selden,  6  Cow.  162;  Ldcmd  v.  Cameron,  31 
N.  Y.  115. 

d.  Declarations  in  Disparagement  of  Title. — Declarations 
of  persons  in  possession  of  land  in  disparagement  of  title  of  the 
declarant,  are  admissible  as  original  evidence.    Possession  is  prima 
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facie  evidence  of  a  fee  simple,  and  the  declaration  of  a  possessor^ 
that  he  is  tenant  to  another,  it  is  said,  makes  most  strongly  against 
his  own  interest,  and  is  therefore  admissible.  SimpMns  v.  RogerSy 
16  111.  398. 

Declarations  of  a  person  having  the  possession,  seisin  and  con- 
trol of  lands,  in  harmony  with  a  deed  which  he  had  executed  or 
authorized,  and  which  was  against  his  interest,  in  reference  to 
property  not  conveyed  or  not  shown  to  have  been  conveyed,  are 
admissible  on  the  question  of  title.  Bowen  v.  Chaser  98  U.  S. 
254,  25  L.  ed.  47. 

When  by  succession  of  title  a  party  to  a  suit  is  so  far  in  privity 
with  another  that  he  could  be  affected  by  his  acts,  then  he  can  be 
affected  by  his  admissions  only  when  they  are  made  during  the 
latter's  interest  in  the  subject  matter  of  the  suit;  for  then  only 
can  he  ingraft  them  upon  the  interests  so  that  they  will  follow 
it  into  the  hands  of  his  successor.  But  as  to  the  self-disserving 
declarations  of  the  real  party  to  the  suit,  this,  as  we  have  seen,  is 
not  the  test  of  admissibility.  And  although  the  best  text-writer& 
do  not  all  suggest  precisely  the  same  ground  of  admissibility,  yet 
we  venture  to  say  that  it  is  a  sufficient  ground  that  they  are  the 
declarations  of  a  party  in  interest,  and  are  relevant  to  the  issue. 
Barber  v.  Bennett,  1  L.  K.  A.  224,  60  Vt.  662,  6  Am.  St.  Rep. 
141. 

Declarations  against  interest  of  party  are  admissible  in  evidence 
against  him.     Dennis  v.  Chapman,  19  Ala.  29,  54  Am.  Dec.  186. 

The  act,  declaration  or  admission  of  a  party  against  his  interest 
is  relevant. 

The  declaration  of  a  person  to  whom  a  party  has  referred  for 
information  in  reference  to  a  matter  in  dispute  is  relevant. 

The  act  or  declaration  of  another  person  in  the  presence  and 
with  the  observation  of  a  party,  and  his  conduct  in  relation 
thereto  is  relevant,  if  under  all  the  circumstances  of  the  case,  he 
would  have  been  likely  to  have  been  affected  by  the  act  or  the 
declaration. 

A  declaration  of  one  claiming  title  to  real  property  while 
in  the  actual  or  constructive  possession  thereof,  is  relevant  in  his 
own  behalf,  of  one  claiming  under  him,  to  characterize  his  posses- 
sion, or  as  to  boundaries,  or  the  extent  of  his  occupation. 

A  valuable  group  of  authorities  are  found  collected  by  Justice 
Coffey  in  Lowman  v.  Sheets^  7  L.  R.  A.  784,  124  Ind.  416. 

The  principle  contended  for  in  the  text  has  received  consider- 
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able  amplification  in  the  decisions  of  the  Supreme  Court  of 
Indiana,  and  it  is  well  settled  in  that  jurisdiction  that  declarations 
made  while  in  possession  of  the  property,  by  a  person  in  posses- 
sion thereof,  are  admissible  in  evidence  upon  an  issue  as  to  such 
ownership,  as  they  are  deemed  to  form  a  part  of  the  res  yestcB. 
Bunnell  v.  Studebaker^  88  Ind.  338;  Kiihns  v.  Gates^  92  Ind.  66; 
McConndl  v.  Hannah^  96  Ind.  102;  Creighton  v.  Hoppis^  99 
Ind.  369;  Durham  v.  Shannon^  116  Ind.  403.  It  remains  to  add 
that  the  principle  invoked  in  this  rule  has  been  the  subject  of 
much  judicial  discussion,  which  has  resulted  in  some  confusion  of 
the  authorities. 

§  222.  Telephonic  Communication  not  Hearsay  Evidence. — 

A  well  recognized  exception,  the  last  it  is  our  duty  to  notice,  has- 
been  imposed  upon  the  law  of  evidence  by  the  introduction  of 
telephonic  communication.  The  extent  to  which  the  commercial 
activity  of  the  entire  business  community  is  involved  in  the  solu- 
tion of  this  question  makes  it  one  of  obvious  importance,  and 
while  there  is  some  contradiction  from  the  earlier  authorities- 
bearing  upon  the  subject,  the  drift  of  recent  adjudication  is  in 
accord  with  common  sense  suggestions  on  the  subject. 

The  courts  of  justice  do  not  ignore  the  great  improvement  in 
the  means  of  intercommunication  which  the  teleplione  has  made* 
Its  nature,  operation  and  ordinary  uses  are  facts  of  general 
scientific  knowledge,  of  which  the  courts  will  take  judicial  notice 
as  part  of  public  contemporary  history.  When  a  person  place* 
himself  in  connection  with  the  telephone  system  through  an  in- 
strument in  his  oflice,  he  thereby  invites  communication,  in  rela- 
tion to  his  business  through  that  channel.  Conversations  so  held 
are  as  admissible  in  evidence  as  personal  interviews  by  a  customer 
with  an  unknown  clerk  in  charge  of  an  ordinary  shop  would  be 
in  relation  to  the  business  there  carried  on. 

The  fact  that  the  voice  at  the  telephone  was  not  identified  doe& 
not  render  the  conversation  inadmissible. 

The  ruling  here  announced  is  intended  to  determine  merely  the 
admissibility  of  such  conversations  in  such  circumstances;  but  not 
the  effect  of  such  evidence  after  its  admission.  It  may  be  entitled, 
in  each  instance,  to  much  or  little  weight  in  the  estimation  of  the 
triers  of  fact,  according  to  their  views  of  its  credibility,  and  of 
the  other  testimony  in  supjx)!^;  or  in  contradiction  of  it.  Wolfe 
V.  Missouri  Pac.  R,  Co.  3  L.  R.  A.  539,  97  Mo.  473. 
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The  question  was  one  of  first  impression  in  Missouri  at  the  time 
■60  far  as  appears,  and  both  reason  and  authority  will  sustain  the 
conclusion  reached, 

a.  Recent  Abjudications  Considered. — This  entire  subject 
received  exceptional  treatment  in  a  monographic  note  appended 
to  a  case  tried  in  Indiana  in  1888  {Central  U.  Teleph.  Co.  \. State, 
118  Ind.  194),  and  reported  in  10  Am.  St.  Rep.  114. 

After  elaborate  discussion  of  other  principles  that  logically  ap- 
pertain to  telephonic  matters,  the  note  proceeds  as  follows: 

"As  telephones  are  used  by  all  classes  of  persons  for  business 
purposes,  some  legal  effect  must  be  given  to  conversations  held 
over  them;  and  to  the  existence  of  this  legal  effect  it  is  essential 
that  such  conversations  should,  at  least  under  some  circumstances, 
be  receivable  as  evidence.  It  is  true  that  many  objections  to  their 
reception  exist.  The  person  talking  cannot  be  seen,  nor  is  there 
any  method  of  authenticating  and  preserving  for  future  reference 
what  he  says.  Yet  where  both  parties  resort  to  this  method  of 
communication,  they  must  intend  that  some  legal  result  shall  fol- 
low. If  they  are  not  willing  to  assume  the  risks  incident  to  the 
mode,  they  should  decline  to  resort  to  it,  or  permit  others  to  com- 
municate with  them  in  that  way.  If  the  person  receiving  the 
message  can  recognize  the  voice  of  the  sender,  or  testifies  that  he 
recognized  it,  there  is  but  little  objection  to  his  being  permitted 
to  state  the  contents  of  the  communication  thus  received.  People 
V.  Ward^  3  N.  Y.  Crim.  Rep.  483,  511.  If  the  voice  is  not  recog- 
nized, but  the  conversation  is  held  through  a  telephone  kept  in  a 
business  house  or  office  it  is  admissible. 

"The  one  to  whom  the  message  is  sent  may  not  be  in  direct  com- 
munication with  the  telephone.  The  conversation  may  be  con- 
ducted by  an  operator  in  charge  of  a  public  telephone  station,  in 
which  event,  as  the  message  does  not  personally  concern  the  opera- 
tor, he  will  rarely  remember  its  contents.  In  such  a  case  it  has 
been  held  by  a  divided  court  that  the  conversation  was  admissible 
in  evidence,  and  that  the  person  receiving  the  message  may  state 
its  contents  as  detailed  to  him  by  the  operator  at  the  time,  when  it 
appears  from  other  evidence  that  the  person  against  whom  the 
evidence  was  offered  did  in  fact  talk  over  the  wire  at  that  time. 
^*  When  one  is  using  the  telephone,  if  he  knows  that  he  is  talking 
to  the  operator,  he  also  knows  that  he  is  making  him  an  agent  to 
repeat  what  he  is  saying  to  another  party;  and  in  such  a  case  cer- 
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tainly  the  statements  of  the  operator  are  competent,  being  the 
-declarations  of  the  agent,  and  made  during  the  progress  of  the 
transaction. 

"If  he  is  ignorant  whether  he  is  talking  to  the  person  with 
whom  he  wishes  to  communicate,  or  with  the  operator,  or  even 
any  third  party,  yet  he  does  it  with  the  expectation  and  intention 
on  his  part  that  in  case  he  is  not  talking  with  the  one  for  whom 
the  information  is  intended,  that  it  will  be  communicated  to  that 
person;  and  he  thereby  makes  the  person  receiving  it  his  agent  to 
•communicate  what  he  may  have  said.  This  should  certainly  be 
the  rule  as  to  an  operator,  because  a  person  using  a  telephone 
knows  that  there  is  one  at  each  station  whose  business  it  is  so  to 
act;  and  we  think  that  the  necessities  of  a  growing  business  require 
this  rule,  uid  that  it  is  sanctioned  by  the  known  rules  of  evidence." 
Sullivan  v.  KuyJcendaU^  82  Ky.  483,  66  Am.  Rep.  901. 

"In  Bcmnmg  v.  Bcmning^  80  Cal.  271,  an  acknowledgment  of  a 
deed  by  a  married  woman  was  sought  to  be  avoided  on  the  ground 
that  she  was  at  the  time  the  notary  took  the  acknowledgment 
three  miles  distant  from  him,  and  communicated  with  him  and  he 
with  her  by  telephone  only.  But  the  court  disposed  of  the  question 
as  follows:  "  It  is  admitted  that  the  certificate  of  the  notary  is  in 
due  form;  and  it  is  not  alleged  or  pretended  by  the  defendant  that 
she  did  not  voluntarily  sign  and  deliver  the  deeds;  nor  that  she 
did  not  voluntarily  and  without  the  hearing  of  her  husband 
acknowledge  the  execution  of  them  through  the  telephone,  after 
having  been  informed  by  the  notary  of  their  contents;  nor  that 
any  deception  or  fraud  was  practiced  to  induce  her  to  execute  the 
deeds;  nor  even  that  the  plaintiffs  had  notice  of  the  manner  in 
which  it  is  alleged  that  she  acknowledged  the  execution  tlirough 
the  telephone. 

"  These  particulars  are  not  stated  for  the  purpose  of  maintain- 
ing that,  under  any  circumstances,  an  acknowledgment  of  a  deed 
may  be  taken  through  a  telephone,  but  for  tlie  sole  purpose  of 
•showing  that  there  is  no  pretense  of  fraud,  duress  or  mistake.'' 
The  court  then  proceeded  to  consider  the  autliorities  bearing  upon 
the  question  whether  a  certificate  of  the  acknowledgment  of  a  deed 
by  a  married  woman  can  be  contradicted  collaterally;  and  having 
reached  the  conclusion  that  such  certificate  could  not  be  success- 
fully assailed,  otherwise  than  by  proving  fraud,  sustained  the  deed 
.and  acknowledgment  in  question. 

"Hence  wliile  the  court  expressly  withheld  its  opinion  upon  the 
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question  whether  an  acknowledgment  by  telephone  is  good,  "under 
any  circumstances,"  the  inevitable  logical  result  of  its  decision  is,, 
that  such  acknowledgment,  followed  by  a  certitieate  in  due  form, 
is  good  under  all  circumstances,  unless  vitiatid  by  fraud." 

The  case  was  strenuously  contested  by  very  eminent  counsel^ 
whose  main  contention  was  that,  the  defendant  not  having 
been  personally  present  before  the  notary,  and  not  having  ac- 
knowledged to  him  the  execution  of  the  deeds,  his  certificates 
are  false  and  fraudulent,  and  therefore  void.  In  support  of  this 
jK)sition  they  cite  Johnston  v.  WMace^  53  Miss.  338;  WUliam-soti 
V.  CarMhidden,  36  Ohio  St.  665;  Smith  v.  Ward,  2  Root,  374; 
1  Am.  Dec.  8(»;  Ileeter  v.  Glasgow ^  79  Pa.  79;  Ilawell  v.  McCrie^ 
36  Kan.  636,  59  Am.  Rep.  584;  Donahue  v.  MiUs,  41  Ark.  421; 
Ja^'kmn  V.  Humphrey^  1  Johns.  498;  Civ.  Code,  §§  1186,  1187, 
1191. 

b.  Tendency  of  Modern  Decisions. — The  tenor  and  trend  of 
a' 1  judication,  in  so  far  as  it  has  been  allowed  to  treat  the  subject^ 
clearly  indicates  the  disposition  of  the  American  courts  to  apply 
the  settled  rule  relating  to  public  agents  to  those  laws  by  which  it  is 
sought  to  govern  companies  operating  the  telephone.  In  hannony 
with  this  view,  a  telephone  company  is  required  to  furnish  indis- 
criminately to  any  and  all  persons  applying  for  the  same,  a  trans- 
mitter and  its  usual  appurtenances,  and  any  evidence  tending  to 
show  a  refusal  of  the  same,  assuming  that  the  parties  offer  to  com* 
ply  with  all  just  regulations,  is  competent.  State  v.  Bell  Teleph. 
Co.  36  Ohio  St.  296, 38  Am.  Rep.  583;  and  see  extended  reportorial 
note^  State  v.  Nebraska  Teleph.  Co,  17  Neb.  126,  52  Am.  Rep. 
404;  Bell  Teleph,  Co,  v.  Com,  (Pa.)  3  Cent.  Rep.  907,  as  reported 
in  a  monographic  note  appended  to  the  case  of  Chesapeake  i&  P, 
Teleph,  Co.  v.  Balt'unore  &  0,  Teleg,  Co.  m  Md.  399,  59  Am. 
Rep.  167. 

In  State  v.  Nebraska  Teleph,  Co.  snpra^  Mr,  Justice  Reese  said,, 
in  the  course  of  the  prevailing  opinion,  that  the  telephone  by  the 
necessities  of  commerce  and  public  use  has  become  a  public  servant, 
a  factor  in  the  commerce  of  the  nation,  and  of  a  great  portion  of  the 
civilized  world,  cannot  be  questioned.  It  is  to  all  intents  and  pur- 
pL»ses  a  part  of  the  telegmphic  system  of  the  country,  and  in  sa 
far  as  it  has  been  introduced  for  public  use,  and  has  been  under- 
taken by  the  respondent,  so  far  should  the  respondent  be  held  ta 
the  same  obligation  as  the  telegraph  and  other  public  servants.  It 
has  assumed  the  responsibilities  of  a  common  carrier  of  news.    Its- 
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wires  and  poles  line  our  public  streets  and  thoroughfares.  It  has, 
and  must  be  held  to  have  taken  its  place  by  the  side  of  the  tele- 
graph as  such  common  carrier. 

The  views  herein  expressed  are  not  new.  Similar  questions 
have  arisen  in,  and  have  been  frequently  discussed  and  decided 
by  the  courts,  and  no  statute  has  been  deemed  necessary  to  aid  the 
courts  in  holdmg  that  when  a  person  or  company  undertakes  to 
supply  a  demand  which  is  "  aflEected  with  a  public  interest,"  it  must 
supply  all  alike  who  are  like  situated,  and  not  discrimmate  in  favor 
of  nor  against  any. 

The  principles  established  and  declai-ed  by  the  courts  and  which 
were  and  are  demanded  by  the  highest  material  interests  of  the 
country,  are  not  confined  to  the  instrumentalities  of  commerce 
nor  to  the  particular  kinds  of  service  known  or  in  use  at  the  time 
when  these  principles  were  enunciated,  "  but  they  keep  pace  with 
the  progress  of  the  country  and  adapt  themselves  to  the  new 
development  of  time  and  circumstances.  They  extend  from  the 
horse  and  its  rider  to  the  stage  coach,  from  the  sailing  vessel  to 
the  steamboat,  from  the  coach  and  steamboat  to  the  railroad,  and 
from  the  railroad  to  the  telegraph,"  and  from  the  telegraph  to  the 
telephone,  '*  as  these  new  agencies  are  successively  brought  into 
use  to  meet  the  demands  of  increasing  population  and  wealth. 
They  were  intended  for  the  government  of  the  business  to  which 
they  relate,  at  all  times  and  under  all  circumstances."  Penaacola 
Td.  Co.  V.  Wef^Urn  U.  Teleg,  Co.  96  U.  S.  9,  24  L.  ed.  7()8. 

This  last  decision  is  especially  pertinent  to  this  subject.  The 
opinion  was  delivered  by  Waite,  Ch.  J.^  who  very  adroitly  evades 
the  dilemma  occasioned  by  the  unfortunate  decision  in  Paid  v. 
Virginia,  75  U.  S.  8  Wall.  168,  19  L.  ed.  357.  Both  JuMfioes 
Field  and  Hunt  dissented,  the  former  writing  a  dissenting  opinion 
of  exceptional  vigor  that  considerably  impairs  the  force  of  the 
prevailing  view.  It  seems  that  under  the  authorities,  which  im- 
press upon  telephone  companies  the  status  of  public  carriers,  the 
remedy  by  mandamus  is  appropriate  where  the  evidence  shows  a 
refusal  to  discharge  against  the  private  citizen  a  duty  which  their 
relations  to  the  public  clearly  impose.  Vincent  v.  Chicago  db  A. 
a.  Co.  49  111.  33;  State  v.  Hartford  cfe  iT.  H.  B.  Co.  29  Cona 
538;  People  v.  Alhani/  db  Vt.  R.  Co.  24  N.  Y.  261;  2  Shelf. 
KaU.  864;  Moses,  Mand.  155,  168,  171,  176;  2  Redf.  Rail.  257, 
275,  294;  Chicago  i&  N.  W.  R.  Co.  v.  People,  56  111.  365,  8  Am. 
Rep.  690;  State  v.  Bell  Teleph.  Co.  supra. 
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It  is  believed  that  the  principles  of  our  unwritten  law,  consci- 
enciously  interpreted  and  judicially  applied,  will  furnish  an  ade- 
quate  solution  to  all  perplexities  which  are  likely  to  arise.  It 
must  be  conceded,  however,  that  the  direct  adjudications  upon 
the  subject  of  this  chapter  are  comparatively  few,  entirely  modem, 
and  principally  American.  In  view  of  the  cases  already  cited,  it 
is  obviously  erroneous  to  treat  the  subject  as  "  res  vrUegra^^  unaf- 
fected by  any  paramount  authority,  as  we  can  apprehend  the- 
tendency  of  juridical  sentiment  from  the  cases  already  decided. 
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ADMISSIONS. 

228.    Various  Defijiifions  of  the  Term. 

a.  Bouviefs  Defi7iiii07i,  Haines  Treatise, 

b.  TJie  General  Rule. 

c.  Opinion  of  Best  and  Others. 

d.  The  English  Rule. 

e.  Oral  Admissions  Cautiously  Received. 

f.  Classification  of  Best. 

224.  Admissions  Without  Prejudice. 

225.  Admissions  of  Previous  Owner. 

226.  Admissions  in  a  Pleadina. 

227.  Admissions  Under  Oath. 

a.  What  Necessary  to  Satisfy  the  Present  Rule* 

b.  Extreme  Caution  in  Applying. 

c.  Views  of  the  New  York  Court  of  Appeals. 

d.  Affinities  With  Estoppel. 

228.  Entire  Admissions  to  be  Taken  Together. 

a.  Views  of  Authority  as  to  This  Rule. 

b.  Conclusio7is  in  the  Queen^s  Case. 

c.  Lord  Denman^s  Rule. 

229.  The  Admissions  of  a  Partner. 

a.  Partnership  Relation  Must  be  Established. 

b.  A  Distinction  Noted. 

230.  The  Admissions  of  an  Agent. 

a.  When  Admissible. 

b.  Part  of  the  Res  Gestce. 

c.  Rule  Applies  to  Both  General  and  Special  Cases* 

d.  Its  Application  in  a  Recent  Case. 

e.  The  Prevailing  Doctrine  Stated. 

f .  Application  of  the  Rule,  Bow  Tested. 

g.  Explanatory  Acts  Admissible. 
h.  Summary  of  Conclusions. 

231.  Admissions  of  an  Attoi'ney. 

a.  When  Privileged. 

b.  Considered  Confideniial. 

232.  Admissions  by  or  to  Husband  or  Wife. 
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a.  Rule  as  Orounded  in  the  Marriage  Relation. 

b.  What  Necessary  to  Charge  the  Husband. 

233.  Admissions  of  Parties  to  Promissory  Xoies. 

a.  UstiaJly  Inadmissible  Against  Purchaser. 

b.  Rule  in  Paige  v,  Cagwin, 

c.  Review  of  Authorities, 

d.  Suntmary  of  the  Juridical  View. 

234.  ^^ Acceptance^*  Defined. 

a.  Relation  to  Law  of  Evidence, 

b.  Acceptor  as  Principal  Debtor. 

c.  What  Drawee  Admits  by  Acceptance. 

d.  Admission  of  AgenVs  Signature. 

e.  That  Drawee  Has  Funds  of  the  Drawer. 

f.  That  Drawee  Has  Capacity  to  Draw  the  Bill. 

g.  That  the  Firm  is  in  Existence. 

235.  What  not  Admitted  by  Acceptaiice. 

a.  The  Genuinejwss  of  the  Payee'' s  Signature. 

b.  Of  Agenfs  Indorsement. 

c.  Nor  that  Bill  is  Drawn  Payable  to  Drawees  Order. 

d.  Nor  the  Body  of  the  Bill. 

236.  Admissions  in  Pleading  and  on  Trial. 

a.  Facts  Admitted  Regarded  as  True. 

b.  Practice  Rule  Thirty -eight. 

c.  Provisions  of  the  New  York  Code. 

d.  Admissions  of  Attorneys  on  the  Tried. 

237.  The  Admission  of  Third  Parties. 

238.  Admissions  of  Former  Owner  of  Land. 

a.  Of  Party  in  Possession  of  Land. 

b.  Declarations  of  Grantor  After  Conveya^ice. 

239.  Admissions  Implied  from  Conduct. 

a.  Language  and  Demeanor  Considered. 

b.  Accowits  Stated  When  Deenied  an  Admission. 

c.  Silence  as  an  Admission. 

d.  Passiveness  as  an  Admission. 

e.  Distinction  Outlined. 

240.  Admissions  of  Principal  when  Binding  on  Surety. 

a.  Rationale  of  the  Rule. 

b.  Rule  as  Between  the  Parties. 

241.  The  Admissions  of  Former  Owner  of  Personal  Property. 

242.  Admissio7is  of  Assignor. 

243.  Admissions  Made  With  View  to  Compromise. 

a.  Statement  of  Lord  Mansfield. 

b.  Views  of  Mississippi  Supreme  Court. 
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^44.  Admissions  to  Prove  Partnership, 

a.  Not  Evidence  After  Debt  Incurred* 

b.  Of  Oeneral  Reputation, 
245.  Admission  in  Deeds,  Estoppel. 
5246.  Admissions  Discredited  How. 

a.  No  Limitation, 

b.  Admission  When  Conclusive, 

c.  Rebuttal  of  Evidence  of  Admission. 

d.  Miscellaneous  Instances, 

247.  Admissions  Against  Interest. 

248.  The  English  Rule, 

a.  Admissions  by  Strangers. 

b.  Admissions  of  Person  Referred  to  by  Party. 

c.  Admissions  Made  Without  Prejudice, 

249.  Miscellaneous  Topics  on  the  Subject, 

250.  Self -serving  Admissions  of  Predecessor  in  Title. 

a.  Oenerally  Inadmissible, 

b.  Opinion  of  Ch.  J,  Folger. 

§  223.  Tarious  Definitions  of  the  Term. 

a.  BouYier's  Definition^  Haines'  Treatise. — Admissions  in 
evidence  are  the  concessions  or  voluntary  acknowledgments  made 
by  a  party  of  the  existence  of  truth  of  certain  facts. 

As  distinguished  from  confessions,  the  term  is  applied  to  civil 
transactions,  and  to  matters  of  fact  in  criminal  cases  where  there 
is  no  criminal  intent. 

Afl  distinguished  from  consent,  an  admission  may  be  said  to  be 
evidence  furnished  by  the  party's  own  act  of  his  consent  at  a  previ- 
ous period.    Bouv.  Law  Diet,  tide  "Admissions." 

Under  the  head  of  exceptions  to  the  rule  rejecting  hearsay  evi- 
dence, it  has  been  usual  to  treat  of  admissions  and  confessions  by 
the  party,  considering  them  as  declarations  against  his  interest, 
and,  therefore,  probably  true.  But  in  regard  to  many  admissions, 
and  especially  those  implied  from  conduct  and  assumed  character, 
it  cannot  be  supposed  that  the  party,  at  the  time  of  the  principal 
declaration  or  act  done,  believed  himself  to  be  speaking  or  acting 
against  his  own  interest,  but  often  the  contrary.  Such  evidence 
seems,  therefore,  more  properly  admissible  as  a  substitute  for  the 
ordinary  and  legal  proof.  But  however  the  admission  may  have 
been  made,  whether  intentionally  or  unintentionally,  if  it  is 
offered  against  the  party  making  it,  it  is  competent  evidence;  if 
28 
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it  is  offered  ia  his  favor,  it  is  incompetent.    Haines'  Treat.  (12th 
ed.)  657. 

b.  The  General  Rule. — ^The  general  rule  is,  that  the  declara- 
tions of  a  party  to  the  record,  or  of  one  identified  in  interest  with 
him  are,  as  against  such  party,  admissible  in  evidence.  If  they 
proceed  from  a  stranger  and  cannot  be  brought  home  to  the 
party,  they  are  admissible,  unless  upon  some  of  the  other  grounds 
already  considered.    Haines'  Treat.  (12th  ed.)  657. 

The  rule  of  law  with  respect  to  self-regarding  evidence  is,  that 
when  in  the  self-serving  form  it  is  not  in  general  receivable;  but 
that  in  the  self-harming  form  it  is,  with  few  exceptions,  receivsr- 
ble,  and  is  usually  considered  proof  of  a  very  satisfactory  kind. 
Gilbert,  Ev.  (4th  ed.)  119. 

Although  when  viewed  independently  of  jurisprudence,  it 
would  be  difficult  to  maintain  that  the  declarations,  or  what 
is  equivalent  to  the  declarations  of  one  man  may  not  in 
particular  cases  have  some  probative  force  as  evidence  against 
another, — ^still  our  law  rejects  them  in  obedience  to  its  great 
principle,  which  requires  judicial  evidence  to  be  proximate; 
and  also  from  peculiar  temptations  to  fraud  and  fabrication,  which 
the  allowing  such  evidence  would  so  obviously  supply.  This  is  a. 
branch  of  the  general  rule,  that  a  man  shall  not  be  allowed  to 
make  evidence  for  himself.  But  on  the  other  hand,  the  univer- 
sal experience  of  mankind  testifies  that,  as  men  consult  their 
own  interest,  and  seek  their  own  advantage  may,  with  tolerable 
safety,  be  taken  to  be  true  as  against  them,  at  least  until  the  con- 
trary appears. 

c.  Opinion  of  Best  and  Others. — The  subject  of  self-serving 
evidence  may  therefore  be  despatched  in  few  words,  and  indeed 
has  been  substantially  considered  under  the  title, "  liea  inter  alios 
acta  alteri  nocere  non  debet"  There  are,  however,  some  excep_ 
tions  to  the  rule  excluding  it.  The  first  is,  that  where  a  part  of 
a  document  or  statement  is  used  as  self-harming  evidence  against 
a  party,  he  has  a  right  to  have  the  whole  of  it  laid  before  the 
jury,  who  may  then  consider  and  attach  what  weight  they  see  fit 
to  any  self-serving  statements  it  contains.  This  exception  is 
founded  on  the  plain  principle  of  justice,  that,  by  using  a  man's 
statement  against  him,  you  adopt  that  stastement  as  evidence  at 
least.    Best,  Ev.  §§  519,  520. 

Admissions  made  in  the  course  of  negotiations  having  for  their 
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object  the  discontinuance  of  a  litigation  or  tlie  settlement  of  a 
controversy  are  within  the  special  protection  of  the  law.  The 
reason  often  assigned  by  Lord  Mansfield  was,  that  it  must  be 
permitted  to  men  to  buy  their  peace  without  prejudice  if  an  offer 
to  buy  does  not  succeed."     Peake,  Ev.  19. 

In  Turner  v.  BaUton^  2  Esp.  474,  Lord  Kenyon  observed, 
"  concessions  made  for  the  purpose  of  settling  the  business  for 
which  the  action  is  brought  cannot  be  given  in  evidence,  but  facts, 
admitted  I  have  always  received."     Swift,  Ev.  126. 

It  is  never  the  intention  of  the  law  to  shut  out  the  truth,  but  to 
repel  any  inference  which  may  arise  from  a  proposition  made,  not 
with  a  design  to  admit  the  existence  of  a  fact,  but  merely  to  buy 
one's  peace.  If  an  admission,  however,  is  made  because  it  is  & 
fact,  the  evidence  to  prove  is  competent,  whatever  motive  may 
have  prompted  to  the  declaration.  But  if  the  party  admits  a  par- 
ticular item  in  an  account,  or  any  other  fact,  meaning  to  make 
the  admission  as  being  true,  this  is  good  evidence,  although  the 
object  of  the  conversation  was  to  compromise  an  existing  contro- 
versy. JBartleU  v.  TarioXj  1  Abb.  App.  Dec.  120;  Hartford 
Bridge  Co.  v.  Granger^  4  Conn.  142;  Waldridge  v.  Kennisony 
1  Esp.  143;  Doon  v.  Bavey,  49  Vt.  293. 

Judge  Woodworth,  in  an  early  New  York  case,  very  aptly  says: 
"Propositions  on  either  side,  made  by  parties  on  a  treaty  for  com- 
posing their  differences,  if  it  be  ineffectual,  ought  not  to  operate 
as  evidence  in  a  future  contest.  It  seems  to  me  that  a  different 
rule  would  be  laying  a  snare  for  suitors,  and  calculated  to  entrap 
a  party.  It  is  taking  advantage  of  expressions  made  in  moments 
of  confidence,  when  he  is  off  his  guard,  by  the  prospect  of  com- 
promise."     WUliama  v.  Thorp^  8  Cow.  201. 

The  principle  contended  for  in  the  text  has  received  ample 
vindication  in  a  number  of  decisions,  among  which  we  cite  the 
following:  Ferry  v.  Taylor^  33  Mo.  323;  Jackson  v.  Clopton^  66 
Ala.  29;  Keaton  v.  Mayo^  71  Ga.  649;  Watson  v.  Williams^  Harp. 
L.  447;  Bichards  v.  Noyee^  44  Wis.  609;  Cainpau  v.  Dvhoh^  39 
Mich.  274;  Mundhenk  v.  C.  /.  B.  Co.  57  Iowa,  718;  Dailey  v. 
CoonSy  64  Ind.  545;  Kinsey  v.  Grvmee^  7  Blackf.  290;  Barker  v. 
Buehndlj  75  111.  220;  Beynolds  v.  Manning^  15  Md.  510;  Arthur 
V.  James^  28  Pa.  236;  Try  on  v.  Miller  ^  1  Whart  11;  S  locum  v. 
Perkins,  3  Serg.  &  K.  295;  Wrege  v.  Westcott,  30  Is.  J.  L.  212; 
Bayne  v.  Forty-Second  St  dk  G.  St.  F.  B.  Co.  8  Jones  &  S.  8; 
Da/nids  v.  Woonsocket,  11  R.  I.  4;  Draper  v.  Hatfield,  124  Mass. 


436  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

63;  Harrington  v.  Lincoln^  4  Gray,  563;  Saunders  v.  McCarthy^ 
8  Allen,  42;  Gerrish  v.  Sweetser^  4  Pick.  374;  Perkins  v.  CW- 
<?^t?  E,  Co.  44  N.  H.  223;  Rowell  v.  MontmUe,  4  Me.  270;  ^ewi^ 
/ti*.  (7^.  V.  Baltimore  Warehouse  Co.  93  U.  S.  627,  23  L.  ed.  868; 
McCorquodale  v.  Bell^  L.  K.  1  C.  P.  Div.  471;  Shinny  v.  Great 
Northern  R.  Co.  L.  K.  9  Exch.  289;  Paddock  v.  Forrister,  3 
Scott,  N.  R.  734;  Paddock  v.  ForresUr,  3  Man.  &  G.  903;  J3"^flti6y 
V.  Thatcher^  8  Car.  &  P.  388;  Hoghton  v.  Hogkton^  16  Beav.  321; 
Wallace  v.  Matthews^  39  Ga.  617,  99  Am.  Dec.  473,  tw^. 

Admissions  are  not  conclusive  upon  the  party  calling  for  them, 
but  are  to  be  considered  and  weighed  like  other  evidence.  Ayers 
V.  Metcalf,  39  111.  307. 

d.  The  English  Rule. — An  admission  is  a  statement,  oral  or 
written,  suggesting  any  inference  as  to  any  fact  in  issue  or  rele- 
vant or  deemed  to  be  relevant  to  any  such  fact,  made  by  or  on 
behalf  of  any  party  to  any  proceeding.  Every  admission  is  (sub- 
ject to  the  rules  hereinafter  stated),  deemed  to  be  a  relevant  fact 
as  against  the  person  by  or  on  whose  behalf  it  is  made,  but  not 
in  his  favor  unless  it  is,  or  is  deemed  to  be,  relevant  for  some 
other  reason.     Stephen,  Dig.  art.  16. 

In  this  connection  it  is  well  to  remember,  that  where  a  party 
on  the  trial  of  a  cause  avails  himself  of  an  admission  of  his 
adversary  to  sustain  his  action  or  defense,  the  opposite  party  is 
entitled  to  prove  such  other  parts  of  the  conversation  had  on  his 
part  as  tend  to  explain,  modify  or  even  destroy  the  admission 
made  by  him,  but  is  not  at  liberty  to  call  for  such  parts  of  the 
conversation  had  by  him  as  relate  to  assertions  made  operating  in 
his  favor  upon  the  general  merits  of  the  case,  but  having  no  con- 
nection with  the  admission  made.  Garry  v.  Nicholson^  24 
Wend.  350;  Eelsey  v.  Bush,  2  Hill,  440;  Rouse  v.  Whited,  26  N. 
Y.  170;  DUleber  v.  Home  L.  Lis.  Co.  69  N. Y.  268. 

Admissions  may  be  made  on  behalf  of  the  real  party  to  any 
proceeding — 

1.  By  any  nominal  party  to  that  proceeding; 

2.  By  any  person  who,  though  not  a  party  to  the  proceeding, 
has  a  substantial  interest  in  the  event; 

3.  By  any  one  who  is  privy  in  law,  in  blood,  or  in  estate  to  any 
party  to  the  proceeding  on  behalf  of  that  party. 

A  statement  made  by  a  party  to  a  proceeding  may  be  an  admis- 
sion whenever  it  is  made,  unless  it  is  made  by  a  person  suing  or 
sued  in  a  representative  character  only,  in  which  case,  it  seems  it 
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must  be  inade  whilst  the  person  making  it  sustains  that  character. 

A  statement  made  by  a  person  interested  in  a  proceeding,  or 
by  a  privy  to  any  party  thereto,  is  not  an  admission,  unless  it  is 
made  during  the  continuance  of  the  interest  which  entitles  him  to 
m&ke  it.    Stephen,  Dig.  art.  16. 

.It  is  well  in  this  immediate  connection  to  call  attention  to  the 
fact  that  the  early  common  law  regulations  as  to  the  admissions 
of  a  former  owner  of  personal  property  while  in  possession  of  the 
same  have  been  wholly  abrogated. 

Where  the  plaintiflE  had,  previous  to  the  suit,  assigned  his  inter- 
est in  the  debt  or  chose  in  action,  of  which  the  defendant  had 
notice,  evidence  of  confessions  subsequently  made  by  him,  as  to 
the  demands  of  the  defendant  against  him,  which  might  impair 
the  interest  so  assigned,  or  prejudice  the  rights  of  the  assignee, 
for  whose  benefit  the  suit  was  prosecuted,  is  inadmissible.  Frear 
V.  Evertson^  20  Johns.  142. 

Judge  Story  says:  "Courts  of  law,  following,  in  this  respect,  the 
rules  of  equity,  now  take  notice  of  assignments  of  choses  in  ac- 
tion, and  exert  themselves  to  afford  them  every  support  and  pro- 
tection not  inconsistent  with  the  established  principles  and  modes 
of  proceeding  which  govern  tribunals  acting  according  to  the 
course  of  the  common  law.  They  will  not,  therefore,  give  effect 
to  a  release  procured  by  the  defendant  imder  a  covenous  combina- 
tion with  the  assignor  in  fraud  of  his  assignee,  nor  permit  the  as- 
signor injuriously  to  interfere  with  the  conduct  of  any  suit  com- 
menced by  his  assignee  to  enforce  the  rights  which  passed  under 
the  assignment."  Welch  v.  Mar^deviUe^  14  U.  S.  1  Wheat.  233,  4 
L.  ed.  79. 

Every  admission  is  to  be  taken  as  an  entirety  of  the  fact  which 
makes  for  the  one  side,  with  the  qualifications  which  limit,  modify 
or  destroy  its  effect  on  the  other  side.  This  is  a  settled  principle 
which  has  passed  by  its  universality  into  an  axiom  of  the  law. 
Mutual  Bm.  L.  Ins.  Co.  v.  Nexoton,  89  U.  S.  32,  22  L.  ed.  793. 

e.  Oral  Admissions  Cautiously  Beceived. — Oral  admissions 
must  be  cautiously  received,  and  cannot  destroy  the  force  of  a 
settlement  deliberately  made  by  parties  both  of  whom  must  have 
known  the  truth  as  to  their  transactions.  Durhee  v.  Stringham^ 
8  Wis.  1. 

f.  Classification  of  Best. — Upon  this  general  topic  of  admis- 
sions it  is  well  to  observe  the  classification  which  has  been  adopted. 
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the  very  high  authority  and  which  it  might  ai^e  a  want  of  nice 
discrimination  to  neglect;  to  avoid  an  imputation  of  this  nature  I 
will  quote  from  Mr.  Best:  "Self -harming  statements  in  civil  cases 
are  usually  called  ^admissions,'  and  those  in  criminal  cases  'con- 
fessions.' The  civilians  and  canonists  express  all  kinds  under  the 
term  'confession/  Self-harming  statements  are  divisible  into 
'plenary'  and  'not  plenary,'  A  'plenary'  confession  is  when  a 
self-disserving  statement  is  such  as  if  believed,  to  be  conclusive 
against  the  person  making  it,  at  least  on  the  physical  facts  of  the 
matter  to  which  it  relates;  as  where  a  party  accused  of  murder 
says,  'I  murdered,'  or  'I  killed,'  the  deceased.  In  such  cases 
the  proof  is  in  the  nature  of  direct  evidence,  and  the  maxim  is, 
^Hahemus  opimum  testem^  conjitentem  reura^  A  confession 
'not  plenary'  is  where  the  truth  of  the  self-disserving  statement 
is  not  absolutely  inconsistent  with  the  existence  of  a  state  of  facts 
different  from  that  which  it  indicates;  but  only  gives  rise  to  a  pre- 
sumption inference  of  their  truth,  and  is  therefore  in  the  nature 
of  circumstantial  evidence, 

"Although  as  already  stated,  self -harming  evidence  is  in  general 
admissible  against  the  party  supplying  it,  it  has  been  made  a  great 
question,  whether  this  extends  to  the  proof  of  the  contents  of 
written  instruments  or  documents,  i.  e,  whether  the  principle,  that 
such  are  the  best  or  primary  evidence  of  their  own  contents,  does 
not  override  the  principle  under  consideration.  Elementary  as 
this  point  may  seem,  it  has  only  been  settled  of  late  years,  if  in- 
deed it  can  be  deemed  fully  settled  even  now;  and  there  is  probably 
not  one  question  to  be  found  in  the  whole  law  of  England  which 
has  caused  greater  difference  of  opinion."  Best,  Prin.  of  Ev.  §§ 
523-525. 

§  224.  Admissions  Without  Prejudice. — There  is  no  doubt 
but  that  the  rule  is  well  established  in  this  country  that  the  ad- 
mission of  a  distinct  fact  which  in  itself  tends  to  estabUsh  a  cause 
of  action  or  defense,  is  not  rendered  inadmissible  from  the  cir- 
cumstance that  it  was  made  during  discussion  relating  to  a  com- 
promise, unless  it  is  expressly  stated  to  be  made  without  preju- 
dice; but  if  the  admission  is  of  such  a  nature  as  that  the  court  can 
see  it  would  not  have  been  made  except  for  the  purpose  of  pro- 
ducing the  objects  of  the  negotiation,  and  under  an  agreement 
that  could  fairly  be  implied  from  the  cii*cumstances  that  it  was 
not  to  be  used  afterwards  to  his  prejudice,  it  is  not  error  for  the 
court  to  exclude  the  evidence.     The  rule  referred  to  is  founded 
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upon  public  policy,  and  with  a  view  of  encouraging  and  facilitat- 
ing the  settlement  of  legal  controversies  by  compromise,  which 
object  is  supposed  to  be  obstructed  by  the  fear  entertained  by 
litigants  that  such  a  negotiation  may  be  converted  into  a  trap  to 
inveigle  the  unwary  into  hazardous  admissions.  The  law,  there- 
fore, excludes  such  admissions  as  appear  to  have  been  made  ten- 
tatively or  hypothetically,  but  admits  those  only  which  concede 
the  existence  of  a  fact.  White  v.  Old  Dominion  Steamiship  Co.  8 
€ent  Rep.  40, 102  K  T.  661. 

In  Hartford  Bridge  Co.  v.  Granger^  4  Conn.  142,  Hosmer,  Ch. 
«/.,  says:  "The  question  to  be  considered  is  what  was  the  view 
«nd  intention  of  the  party  in  making  the  admission,  whether  it 
waste  concede  a  fact  hypothetically  in  order  to  effect  a  settlement, 
or  declare  a  fact  really  to  exist." 

§  225.  Admissions  of  Prerious  Owner. — ^Whether  the  ad- 
mission of  the  previous  owner  of  a  chose  in  action  can  be  proved 
against  a  purchaser  from  him  who  has  bought  for  a  fair  considera- 
tion, and  between  whom  and  the  former  owner  there  exists  no 
other  relation  that  that  of  purchaser  and  seller.  It  is  not  the  case 
of  a  nominal  purchase,  the  former  owner  retaining  the  equitable 
interest,  but  of  an  actual  and  complete  transfer  of  all  interest  to 
the  purchaser.  On  that  question,  Paige  v.  Cagwin^  7  Hill,  361, 
is  a  full  authority.  That  case  was  ably  considered  by  the  court 
which  determined  it,  and  put  an  end  to  whatever  doubts  had  been 
'entertained  upon  the  question  involved.  Stark  v.  Boswell,  6 
Hill,  405,  was  decided  shortly  after  Paige  v.  Cagwin^  and  the 
supreme  court  held  the  evidence  of  a  mortgagee's  admis- 
sions inadmissible  to  effect  the  purchaser  of  the  land  under  a  sale 
on  a  statute  foreclosure.  In  Booth  v.  Swezey^  8  N.  Y.  276,  the 
point  was  again  raised,  and  this  court  held  the  admissions  of  the 
mortgagee  inadmissible  against  his  issue. 

§  226.  Admissions  in  a  Pleading. — "  The  policy  of  the  law  is 
to  exclude  admissions  by  pleading,  admissions  which,  if  so  pleaded, 
amount  to  estoppels,  and  admissions  made  for  the  purposes  of  a 
oause  by  the  parties  or  their  solicitors.  These  subjects  are  usually 
treated  of  by  writers  on  evidence;  but  they  appear  to  me  to  belong 
to  other  departments  of  the  law.  The  subject  is  treated  at  length 
in  1  Phil.  Ev.  308-401,and  T.  E.  §§  653-788  (1  Greenl.  Ev.  §§  169 
et  seq).  A  vast  variety  of  cases  upon  admissions  of  every  sort  may 
be  found  by  referring  to  Roscoe,  N.  P.  (Index,  under  the  word  Ad- 
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missions).  It  may  be  well  to  observe  that  when  an  admission  is 
contained  in  a  document,  or  series  of  documents,  or  when  it  forms 
part  of  a  discourse  or  conversation,  so  much  and  no  more  of  the  doc- 
ument, series  of  documents,  discourse  or  conversation,  must  be 
proved  as  is  necessary  for  the  full  understanding  of  the  admission^ 
but  the  judge  or  jury  may  of  course  attach  degrees  of  credit  to  diflEer- 
ent  parts  of  the  matter  proved.  This  rule  is  elaborately  discussed 
and  illustrated  in  Taylor's  Ev.  §§  655-665.  It  has  lost  much  of 
the  importance  which  attached  to  it  when  parties  to  actions  could 
not  be  witnesses,  but  could  be  compelled  to  make  admissions  by 
bills  of  discovery.  The  ingenuity  of  equity  draughtsmen  was 
under  that  system  greatly  exercised  in  drawing  answers  in  such  & 
form  that  it  was  impossible  to  read  part  of  them  without  reading 
the  whole,  and  the  ingenuity  of  the  court  was  at  least  as  much 
exercised  in  countermining  their  ingenious  devices.  The  power 
of  administering  interrogatories,  and  of  examining  the  parties 
directly,  has  made  great  changes  in  these  matters."  Stephen,  Dig. 
art.  15,  note, 

§  227.  Admissions  Under  Oath. 

a.  What  Necessary  to  Satisfy  Present  Rule. — ^The  law  does 
not  regard  as  sutficiently  authentic  to  influence  a  jury,  any  state- 
ment which  is  not  made  under  the  sanction  of  an  oath;  and  in 
general,  it  further  requires  that  the  witness  making  the  statement 
should  be  present  at  the  trial,  to  the  end  that  he  may  be  examined 
by  the  adverse  party,  and  that  the  jury  inay  draw  their  own  con- 
clusions as  to  his  sincerity  and  accuracy  by  his  appearance  and 
bearing  upon  the  witness  stand.  This  rule  does  not  however, 
embrace  the  admissions  of  a  party  to  the  action;  for  upon  equally 
plain  principles,  any  thing  which  a  man  says  against  himself  may 
be  given  in  evidence  by  his  adversary,  as  it  is  not  to  be  supposed 
that  one  will  make  a  statement  adverse  to  his  own  interest  unless 
it  is  true.  But  to  render  admission  of  the  adverse  party  com- 
petent as  evidence,  it  must  be  of  some  fact  material  to  the  issue;, 
for  if  the  circumstances  admitted  be  of  such  a  character  that  it 
would  have  no  just  bearing  upon  the  case,  if  otherwise  proved,  it 
is  not  to  be  received  because  its  existence  is  established  out  of  the 
mouth  of  the  party  against  whom  it  is  offered.  Stephens  v.  Vro- 
man^  18  Barb.  250. 
'  And  see  McGee  v.  Baiguel^  64  Pa.  110;  Chicago  cfe  iT.  W.  JR. 
Co.  V.  Boone  Count;/  Suprs.  44  111.  240;  Ashlock  v.  Linder^  50 
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111.  169;  Birchard  v.  Booth,  4  Wis.  67;  Frink  v.  Coe,  4  G. 
Greene,  555;  Pence  v.  Makepeace,  65  Ind.  345;  Ector  v.  Welshy 
29  Qa.  443;  Plummer  v.  Currier,  52  N.  H.  287;  BoMnson  v. 
Stvurty  68  Me.  61;  Goodnow  v.  Parsons,  36  Vt.  46;  Jacobs  v. 
Shorey,  48  N.  H.  100;  Kennedy  v.  Fb(>rf,  52  Ilun,  46. 

b.  Extreme  Caution  in  Applying. — Evidence  of  the  admis- 
sions by  a  party  of  the  fact  sought  to  be  established  against  him,  is 
always  received  with  great  caution  and  scrutiny;  and  as  a  general 
rule  it  is  for  the  jury  to  say  whether  the  admissions,  as  made, 
establish  to  their  satisfaction  the  fact  in  issue.    Michigan  Carbon 

Works  V.  Schad,  38  Hun,  71. 

c.  Views  of  New  York:  Court  of  Appeals. — The  principle 
contended  for  and  ultimately  decided  in  the  case  of  Stephens  v. 

Yrovfian,  18  Barb.  250,  has  never  been  condemned  by  express 
adjudication,  and  its  wide  acceptance  as  a  correct  formula  for  the 
rule  in  vogue  must  be  regarded  as  conclusively  recognizing  its 
reliability.  It  has  been  decided  upon  principles  well  established 
in  reference  to  the  competency  of  declarations  made  by  a  party  to 
a  suit  in  respect  to  a  point  material  to  the  issue.  It  is  sustained 
on  principle  and  authority,  and  the  dissenting  opinion  of  three 
judges  of  high  repute  has  failed  to  overrule  or  efface  the  logic  of 
Ch.  J.  Denio,  who  wrote  the  prevailing  opinion  in  favor  of  a 
reversal  of  the  judgment  of  the  supreme  court.  An  early  case 
before  the  New  York  Court  of  Errors  which  has  been  extensively 
cited  in  other  jurisdictions  holds  that  admissions  and  declarations 
should  always  be  scrutinized  and  received  with  caution  as  it  is  the 
most  dangerous  evidence  that  can  be  admitted  in  a  court  of 
justice,  and  the  most  liable  to  abuse.  (  Vide  opinion  of  Walworth, 
Clumcellor,  in  Lo/w  v.  Merrills,  6  Wend.  268).  And  we  find  the 
record  of  a  similar  judicial  condemnation  in  Malin  v.  Malin^  1 
Wend.  625,  which  establishes  the  unsatisfactory  nature  of  this 
grade  of  evidence  unless  corroborated  by  extrinsic  circumstances. 

d.  Affinities  with  Estoppel. — This  entire  subject  of  admis- 
sions and  declarations  is  closely  implicated  with  the  kindred  topic 
of  estoppel,  and  in  all  instances  we  suggest  a  cross-reference  to 
the  text  and  annotation  under  that  title.  The  most  analytical 
and  exhaustive  work  on  evidence  is  bereft  of  most  of  its  useful- 
ness if  these  topics  are  so  estranged  and  alienated  as  to  become 
matters  of  separate  and  distinct  consideration.  Obviously  the 
value  of  an  admission  or  declaration  may  be  vastly  augmented  if 
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it  can  be  made  to  appear  that  such  admission  or  declaration  can 
be  raised  to  the  dignity  of  a  legal  or  equitable  estoppeL  Very 
frequently  they  trench  closely  upon  the  boundary  line,  and  in  all 
instances  there  is  more  or  less  tendency  to  blend  the  rules  appli- 
<5able  to  both  admission  and  estoppel.  Hence  in  any  comprehen- 
Bive  review  of  the  law  of  evidence,  the  one  should  be  regarded  as 
the  corrollary  or  pendant  of  the  other.  In  the  present  work, 
«uch  treatment  will  be  accorded  both  topics  as  will  best  expand 
the  principles  underlying  them  with  a  view  of  placing  before  the 
practitioner  the  latest  utterances  of  the  courts  regarding  these  sub- 
divisions of  the  law. 

§  228.  Entire  Admission  to  be  Taken  Together. 

a.  Tiews  of  Authority  as  to  This  Rule. — On  the  subject 
of  admissions  it  may  be  laid  down  as  a  first  principle,  that  the 
whole  of  the  statement  containing  the  admission  is  to  be  received 
together.  This  is  necessary  in  order  to  enable  the  court  and  jury 
to  judge  of  the  true  extent  of  the  admission  which,  when  taken 
entire  will  often  have  a  different  import  from  that  which  a 
partial  account  might  convey.  Thomson  v.  Austen^  2  Dowl.  &  R. 
358;  Trwrwmefl  v.  Bassett^  24c  Ark.  499;  Barnes  v.  AUert^  1  Abb. 
App.  Dec.  Ill;  Sewrles  v.  Thompson^  18  Minn.  316;  People  v. 
Murphy^  39  Cal.  52;  Barry  v.  Da/ois^  33  Mich.  515. 

This  entire  subject  received  very  careful  consideration  from  the 
New  York  Court  of  Appeals  in  the  case  of  Rouse  v.  Whited^  25 
N".  T.  170.  From  the  opinion  of  Jvdge  Sutherland,  we  extract 
the  following : 

"  It  is  plain  that  there  must  be  some  limitation  of  the  right  of 
the  party  whose  statement  or  admission,  forming  a  part  of  a  con- 
versation, has  been  given  in  evidence  against  him  to  prove 
further  or  other  statements  or  declarations  made  by  him  at  the 
same  time  or  as  part  of  the  same  conversation,  otherwise  the  court 
and  the  jury  might  be  compelled  to  listen  to  a  long  story  about 
matters  not  at  all  connected  with  any  matter  or  thing  in  contro- 
versy between  the  parties.  No  one  will  say  that  a  party  whose 
statement  has  been  given  in  evidence  against  him  by  his  oppo- 
nent, has  a  right  to  prove  all  that  he  said  at  the  same  time  or  in 
the  same  conversation,  solely  because  such  further  or  other  state- 
ments were  made  at  the  time  or  in  the  same  conversation.'* 

b.  Conclusions  in  the  Queen's  Case. — The  question  then  is, 
what  is  the  rule  of  the  limitation  of  this  right  %    In  the  Queen^s 
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€a%6,  2  Brod.  &.  B.  297,  298.  Abbott,  C%.  J.,  in  delivering 
the  opinion  of  the  court  on  certain  questions  proposed  to  the 
lords  and  judges,  said :  "  The  conversations  of  a  party  to  the  suits 
are,  in  themselves,  evidence  against  him  in  the  suit,  and  if  a 
counsel  chooses  to  ask  a  witness  as  to  anything  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party  has  a 
right  to  lay  before  the  court  the  whole  which  was  said  by  his 
client  in  the  same  conversation,  and  not  only  so  much  as  may 
explain  or  qualify  the  matter  introduced  by  the  previous  examin- 
ation, but  even  matter  not  properly  connected  with  the  part 
introduced  upon  the  previous  examination,  provided  only  that  it 
relate  to  the  subject  matter  of  the  suit,  because  it  would  not  be 
just  to  take  a  part  of  a  conversation  as  evidence  against  a  party 
without  giving  to  the  party  at  the  time,  the  benefit  of  the  entire 
residue  of  what  he  said  on  this  occasion." 

The  rule,  as  thus  stated,  was  certainly  very  broad.  The  only 
limitation  upon  the  right  of  the  party  to  give  the  whole  conversa- 
tion, in  evidence  by  the  rule,  as  thus  stated,  would  seem  to  be, 
that  the  other  or  further  part  or  parts  of  the  conversation  off  ere  :1 
in  evidence,  to  be  admissible,  must  relate  to  the  subject  matter  of 
the  action.  By  the  rule  as  thus  stated,  if  the  defendant  is  sued  as 
the  maker  of  two  several  promissory  notes,  to  one  of  which  liis 
defense  is  that  he  never  made  it,  and  to  the  other  that  he  had  paid 
it,  and  the  plaintiff  proves  on  the  trial  that  at  a  certain  tune  the 
defendant  admitted  or  said  that  the  note  which  he  had  denied 
making  was  his  note,  or  that  he  had  made  and  delivered  it,  the  ' 
defendant  has  a  right  to  prove,  that  at  the  same  time,  or  as  part 
of  the  same  conversation,  he  also  said  that  he  had  paid  the  other 
note.  So,  also,  by  the  rule  as  thus  stated  if  the  plaintiff  has  but 
one  cause  of  action,  and  cannot  recover  without  establishing 
affirmatively  two  distinct  issuable  facts,  if  for  the  purpose  of 
establishing  one  of  them  he  gives  evidence  of  a  statement  or  an 
admission  of  the  defendant  relative  to  it,  the  defendant  has  a  right 
to  give  evidence  of  what  he  said  at  the  same  time  or  in  the  same 
conversation,  relative  to  the  other.  As  for  instance,  take  the  case 
put  by  Jadge  Cowen  in  Garey  v.  NlclioUon,  24  Wend.  351.  The 
defendant  is  sued  as  indorser ;  he  denies  that  he  indorsed  the 
note,  and  he  also  denies  that  he  received  due  notice  of  its  dis- 
honor. The  plaintiff  proves  his  admission  that  he  received  due 
notice  of  dishonor  by  the  rule  as  stated  by  Abbott,  Ch,  e/*.,  in 
QueerCs  Case,  2  Brod.  &  B.  297.     The  defendant  has  a  right  to 
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show,  that  when  he  made  the  admission,  he  also  said  that  the 
indorsement  was  a  forgery^. 

The  rule,  as  stated  by  Abbott,  C%. «/!,  was  adopted  by  Starkie 
and  laid  down  in  his  work  on  evidence.    Stark.  Ev.  (2d.  ed.)  180. 

c.  Lord  Denman's  Rule. — In  Prince  v.  Samo^  7  Ad.  ife  El. 
627,  Lord  Denman,  Ch.  e/.,  who  delivered  the  opinion  of  the  court, 
referred  to  the  broad  language  of  the  rule,  as  laid  down  in 
Starkie's  Evidence,  on  the  authority  of  Abbott,  Ch.  J.^  in  the 
Qu-eeri's  Case,  and  denied  that  he  had  the  countenance  of  author- 
ity for  the  extent  to  which  it  went.  He  denied  that  any  rule 
letting  in  the  whole  conversation  of  a  party  merely  because  it 
relates  to  the  subject  matter  of  the  action  had  the  countenance  of 
authority.  He  stated  the  rule  to  be,  that  where  part  of  a  conver- 
sation had  been  given  in  evidence,  any  other  or  further  part  of 
the  conversation  might  be  given  in  evidence  in  reply,  which  would 
in  any  way  explain  or  qualify  the  part  first  given  in  evidence. 

In  Forrest  v.  Forrest,  6  Duer,  102,  the  rule  as  stated  in  Prince 
V.  Savw,  and  approved  in  Garey  v.  Nicholson,  was  somewhat 
criticised,  and  held  not  to  apply  to  documentary  evidence.  The 
rule  was  also  approved  in  Dorlon  v.  Douglass,  6  Barb.  451^ 
although  there  may  be  some  doubt  whether  it  was  properly 
applied  in  the  case.  The  rule  was  also  recognized  in  Sturge  v. 
Buchanom,  10  Ad.  &  El.  598. 

All  the  cases  which  I  have  examined,  where  it  has  been  held 
that  the  whole  admission  or  statement  of  the  party  must  be  taken 
together,  are  within  the  rule  as  stated  in  Prince  v.  Samo,  supra. 

The  principle  contended  for,  and  which  allows  the  entire  admis- 
sion in  evidence,  is  grounded  upon  such  obvious  principles  of  jus- 
tice, that  it  may  be  regarded  as  an  established  rule  regulating  the 
introduction  of  evidence.  The  subtlety  and  acuteness  of  the  most 
refined  logician,  has  been  unable  to  discover  any  just  reason  for 
invading  the  sanctity  of  this  well  settled  law. 

In  criminal  actions  where  the  subject  of  admissions  becomes 
metamorphosed  into  that  of  confessions,  the  subject  receives  an 
increased  importance. 

§  229.  Admissions  of  a  Partner. 

a.  Partnership  Relation  Must  be  Established.— Before  the 

admissions  of  a  partner  can  be  received  in  evidence  the  existence 
of  a  partnership  must  be  established,  and  while  the  admissions  or 
declarations  of  a  person  may  be  given  in  evidence  against  him  to 
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show  that  he  is  a  partner  in  the  firm,  it  must  be  remembered  that 
the  declarations  of  one  person  that  another  is  a  partner  are  not 
legal  evidence  as  to  the  latter;  they  are  evidence  against  those  only 
who  make  them.  McPherson  v.  Rathhone^  7  Wend.  216;  Henry 
V.  WUliard,  73  N.  C.  35;  Euhe  v.  BurneU,  121  Mass.  450;  Cross 
V.  Langley^  50  Ala.  8;  Smith  v.  Ilvlett^  65  111.  495;  Johnson  v. 
Oallivcm,  52  N.  H.  143;  Hoppock  v.  Moses^  43  How.  Pr.  201. 

It  is  well  settled  that  after  the  dissolution  of  a  partnership, 
admissions  of  any  of  the  former  individual  partners  of  the  firm 
are  not  binding,  further  than  as  against  the  party  making  them. 
Nichols  V.  White^  85  N.  Y.  531.  An  agency  except  for  special 
purposes  is  terminated  by  dissolution;  and  admissions  made  by 
those  previously  identified  in  interest  are  to  be  regarded  as  if 
made  by  a  stranger.    Hogg  v.  OrgiU,  34  Pa.  344. 

b.  A  Distinction  Noted. — An  important  distinction  has  been 
ingrafted  upon  this  rule  relative  to  admissions  of  former  partners 
after  the  dissolution  of  the  firm.  Where  such  an  admission  relates  to 
the  business  of  winding  up  the  partnership  affairs  and  closing  out 
the  business  they  are  pertinent  and  binding,  as  the  law  regards 
them  as  partners  for  special  purposes  although  there  may  have 
been  a  technical  and  legal  dissolution  of  the  partnership.  Nichoh 
V.  WhiUj  supra. 

§  230.  Admissions  of  an  Agent. 

a.  When  Admissible. — Admissions  made  by  an  agent,  made 
while  acting  within  the  scope  of  his  authority  and  within  the 
legitimate  province  of  his  delegated  power,  are  by  universal  rules 
of  evidence  admissible  as  against  his  principal.  Nelson  v.  Coichig^ 
6  Hill,  336;  Feck  v.  Ritchey,  66  Mo.  114;  Mix  v.  Osby,  62  111.  193; 
Howe  Mach,  Co.  v.  Snow,  32  Iowa,  433;  Thomas  v.  SternJieimer^ 
29  Md.  268.  This  rule  may  be  regarded  as  firmly  established 
in  aU  jurisdictions.  The  Federal  court  has  given  emphatic 
utterance  to  the  same  doctrine,  and  in  the  case  of  Cliquofs  Cham- 
pagne, 70  U.  S.  3  Wall.  144,  18  L.  ed.  121.  Mr.  Justice  Swain, 
in  delivering  the  opinion  of  the  court,  employs  the  following  com- 
prehensive language:  Whatever  is  done  by  an  agent  in  reference 
to  the  business  in  which  he  is,  at  the  time  employed,  and  within 
the  scope  of  his  authority,  is  said  or  done  by  the  principal,  and 
may  be  proved,  as  well  in  criminal  as  in  civil  cases,  in  all  respects 
as  if  the  principal  were  the  actor  or  speaker.  Such  admissions, 
if  made  subsequent  to  the  time  of  making  the  contract  in  refer- 
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ence  to  its  subject  matter,  are  inadmissible  {Suibard  v.  Elmer ^ 
7  "Wend.  446) ;  and  proof  of  agency  or  combination  must  be  given 
before  acts  or  declaretions  of  the  alleged  agent  or  conspirator  can. 
be  proved.    People  v.  Parish,  4  Denio,  153. 

b.  Part  of  Bes  Gestae. — ^The  admissions  or  declarations  of  the- 
agent  are  received  in  evidence  against  the  principal,  not  as  admis- 
sions or  declarations  merely,  but  as  parts  of  the  res  gestcB\  hence^ 
only  such  as  accompany  the  transaction  in  which  the  agent  acted 
can  be  proved;  what  the  agent  said  at  a  subsequent  time  i& 
inadmissible.  Fogg  v.  Child,  13  Barb.  246;  Isles  v.  Tucker,  5 
Duer,  393. 

Although  in  obedience  to  the  cardinal  rule  of  evidence  proof 
of  the  agency  must  be  first  adduced;  still,  such  agency  may  be 
admitted  before  proof  after  the  introduction  of  pertinent  testi- 
mony as  to  his  admissions.  This  merely  affects  the  order  of 
proof,  and  is  largely  within  the  discretion  of  the  trial  court. 
First  Unitarian  Soc.  v.  Faxdkner,  91  U.  S.  420,  23  L.  ed.  284. 
It  has  been  also  held  that  it  is  not  within  the  scope  of  an  agency 
to  make  admissions  or  declarations  as  to  the  circumstances  under 
which  and  the  purposes  for  which  the  agent  has  purchased  prop- 
erty for  the  principal.  Such  admissions  or  declarations  are  only 
recitals  of  the  admissions  or  circumstances  of  past  occurrences, 
and  constitute  in  their  essence  hearsay  evidence.  Winchester  d: 
P.  Mfg.  Co,  V.  Creary,  116  U.  S.  161,  29  L.  ed.  591;  Leeds  v. 
Marine  Ins,  Co,  15  U.  S.  2  Wheat.  380,  4  L.  ed.  266. 

c.  Rule  Applies  in  Both  General  and  Special  Gases. — ^An 

essential  prerequisite  must  be  observed  under  the  decision  in  all 
these  cases  where  it  is  sought  to  charge  a  principal  through  the 
admissions  of  his  agent.  It  is  not  alone  necessary  to  prove  that  an 
agency  existed;  it  must  further  appear  that  at  the  time  the  decla- 
ration or  admission  was  made  such  agent  was  executing  the 
authority  conferred  upon  him,  and  that  the  admissions  uirtctly 
related  to  the  subject  matter  in  controversy,  or  were  so  intimately 
implicated  with  it  as  to  constitute  a  part  of  the  res  gestae.  The 
rule  is  clearly  operative  in  all  cases  wliether  the  agency  be  gen- 
eral or  special,  or  whether  the  principal  is  a  corporation  or  a  pri- 
vate person.  White  v.  Miller,  71  N.  Y.  118;  MutiuzZ  JS&n.  Z. 
Ins,  Co,  V.  Camion,  48  Ind.  264.  This  principle  was  further 
elaborated  by  Sir  William  Grant  with  great  clearness  and  accura- 
cy in  Fairlie  v.  Hastings,  10  Ves.  Jr.  129.    He  said:    "  "What  an 
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agent  has  said  may  be  what  constitutes  the  agreement  of  the  prin- 
cipal or  the  representations  or  statements  may  be  the  foundation 
of  or  the  inducement  to  the  agreement;  therefore,  if  a  writing  i& 
.not  necessary  by  law,  the  evidence  must  be  admitted  to  prove  the 
agent  did  make  that  statement  or  representation;  so  with  regard 
to  acts  done,  the  words  with  which  the  acts  are  accompanied  fre- 
quently tend  to  determine  their  quality.  The  party  thereunder 
to  be  bound  by  an  act  must  be  affected  by  the  words,  but  except 
in  one  or  the  other  of  these  statements  I  do  not  know  how  what 
is  said  by  an  agent  can  be  evidence  against  the  principal*  The 
mere  assertion  of  a  fact  cannot  amount  to  prove  it  though  it  may 
have  some  relation  to  the  business  in  which  the  person  making 
the  assertion  was  employed  as  agent."  See  also  Story,  Agency, 
§§  134, 137;  Luhy  v.  Hudson  Rwer  R,  Co,  17  N.  Y.  131.  The 
rule  that  the  declarations  of  the  agent  are  inadmissible  to  bind 
the  principal,  unless  they  constitute  the  agreement  which  he  i& 
authorized  to  make,  or  relate  to  and  accompany  an  act  done  in 
the  course  of  the  agency  is  applicable  in  all  cases,  whether  thd 
agency  \&  a  general  or  special  one.    Ang.  &  A.  Corp.  §  309. 

d.  Its  Application  in  a  Recent  Case. — Thus  in  an  action  upon 
a  policy  of  insurance  the  casual  statement  of  an  agent  when  not  in 
the  performance  of  any  duty  for  his  principal  that  proof  of  loss 
mailed  to  the  home  office  had  been  received  is  not  competent  evi- 
dence against  the  company.  Dea/a  v.  ^tna  L,  Ins,  Co.  62  N. 
Y.  642.  In  this  connection  it  is  pertinent  to  remark  that  the 
agency  cannot  be  proved  by  general  representation.  Perkms  v. 
Stebhms,  29  Barb.  623. 

A  mere  declaration  of  the  alleged  agent  made  without  the 
knowledge  of  the  supposed  principal  is  no  evidence  of  the 
agency.  In  order  to  establish  that  relation  it  must  be  shown  by 
other  testimony  than  that  of  the  supposed  agent.  Davis  v.  Hen- 
derson^ 20  Wis.  520. 

One  obvious  means  of  determining  this  relation  of  agency  is 
by  the  acts  of  the  parties.  A  person  performing  services,  negoti- 
ating sales,  signing  contracts  and  incurring  liabilities  for  and  on 
behalf  of  an  absent  principal,  may  be  deemed,  and  in  contemplar 
tion  of  law  is  the  agent  for  the  party,  especially  where  such  acts 
are  recognized  by  the  putative  principal  {^WoodweU  v.  Brown^ 
44  Pa.  121);  and  it  is  competent  to  introduce  testimony  showing 
his  original  authority  to  so  act.  Woodbury  v.  Larned^  5  Minn. 
339. 
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And  generally  as  in  cases  of  partnership  the  admissions  of  an 
agent,  after  his  authority  or  relationship  to  his  principal  has  ter- 
minated, are  not  evidence  against  his  principal.  Ja/neway  v. 
Ske7*ritt,  30  N.  J.  L.  97. 

e.  The  Prevailing  Doctrine  Stated. — The  prevailing  doc- 
trine as  regards  the  admissibility  of  this  grade  of  evidence  was 
stated  in  an  early  English  case  by  Dallas,  Ch,  J,  Thus  it  is  not 
true  that  where  an  agency  is  established  the  declarations  of  the 
agent  are  admitted  merely  because  they  are  his  declarations;  they 
are  only  evidence  when  they  form  a  part  of  the  contract  entered 
into  by  the  agent  on  behalf  of  the  principal,  and  in  that  single 
case  they  become  admissible.  The  declarations  of  an  agent  at  a 
different  time  have  been  decided  not  to  be  evidence;  indeed  the 
cases  on  the  subject  draw  this  distinction  between  the  declara- 
tions of  the  agent  accompanying  the  making  of  and  therefore 
forming  part  of  the  contract,  and  those  made  either  at  a  subse- 
quent or  antecedent  period.  Betham  v.  Benson^  Gow.  48.  The 
basis  of  such  admissions  is  the  legal  identity  of  the  principal  and 
the  agent  and  the  fact  that  his  declarations  are  a  part  of  the  res 
gestm,  McDermott  v.  Hannibal  &  St.  J.  R.  Co,  73  Mo.  516,  39 
Am.  Rep.  526;  Moore  v.  ileacham^  10  N.  Y.  207;  Galceran  v. 
li'oble,  ^Q  Ga.  367. 

f.  Application  of  Rule^  How  Tested. — ^This  is  now  the  well 
established  doctrine  and  its  application  to  other  acts  of  an  agent, 
l>evsides  that  of  making  contracts,  is  equally  well  settled.  The 
declarations  of  an  agent  are  received  not  as  admissions  but  as  part 
of  the  res  gestce.  Haven  v.  Brown^  7  Me.  425;  Rogers  v.  McCune^ 
19  Mo.  557;  Virginia  cfe  T,  R.  Co.  v.  Sayers,  26  Gratt.  328.  The 
doctrine  is  very  clearly  stated  in  the  case  last  above  cited;  the 
courts  say:  "  It  is  true  that  where  the  acts  of  the  agent  will  bind 
the  principal,  there  his  declarations,  representations  and  admis- 
sions respecting  the  subject  matter  will  also  bind  him,  if  made  at 
the  same  time  and  constituting  a  part  of  the  res  gesixB.  They  are 
in  the  nature  of  original  evidence,  and  not  of  hearsay.  The  rep- 
resentations and  statements  in  such  cases  being  the  ultimate  facts 
to  be  proved,  and  not  an  admission  of  some  other  fact.  An 
admission,  whenever  made,  may  be  given  in  evidence  against  him, 
but  the  admission  or  declaration  of  his  agent  binds  him  only  when 
it  is  made  during  the  continuance  of  his  agency  in  r^ard  to  the 
transaction  then  pending.     It  is  because  it  lo  a  verbal  act,  and  a 
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part  of  the  res  gestce,  that  it  is  admissible  at  all.  This  well  estab- 
lished principle  usually  constitutes  an  unerring  guide  in  deter- 
mining whether  or  not  the  declarations  of  an  agent  are  admissible 
in  evidence  against  his  principal." 

The  declarations  of  an  agent  cannot  bind  his  principal  unless 
they  are  part  of  the  res  gestoB,  Pittsburgh^  C.  cfe.  St,  L,  H,  Co. 
T.  Theobald,  51  Ind.  249,  and  cases  cited;  Za  Hose  v.  Zogansport 
Nat,  Banky  102  Ind.  346;  Williamson  v.  Cambridge  E,  Co.  3 
]S^ew  Eng.  Rep.  750,  144  Mass.  148. 

Agency  cannot  be  proved  by  the  declarations  of  the  alleged 
agent.     Pepper  v.  Cairns,  7  L,  K  A.  750,  133  Pa.  114. 

g.  Explanatory  Acts  Admissible. — Where  an  agent's  acts  are 
admissible  his  accompanying  declarations  explanatory  of  the  acts 
are  also  admissible  in  evidence,  and  it  is  not  necessary  that  the 
agent  himself  be  called  upon  to  prove  such  declarations.  Sidney 
School  Furniture  Co.  v.  Warsaw  School  DiM,  122  Pa.  494;  Cen- 
tral  PermsyVoania  Telph,  dk  S.  Co.  v.  Thompson,  2  Cent.  Rep. 
544, 112  Pa.  118. 

An  agent's  declarations  in  pais  are  not  proof  of  his  own  author- 
ity. Jordan  v.  Stewa/rt,  23  Pa.  244.  To  the  same  eflEect  are 
Orim  V.  BonneU,  78  Pa.  152;  Whiting  v.  Lake,  91  Pa.  349. 

h.  Summary  of  Conclusions. — ^Admissions  of  an  agent  are 
not  evidence  without  proof  of  the  agency;  but  the  former  may  be 
admitted  before  proof  of  the  latter.  First  Unitarian  Soc,  v. 
Faulkner,  91  U.  S.  415,  23  L.  ed.  283. 

An  admission  by  an  authorized  agent  of  a  city,  who  participated 
in  making  a  contract,  is  evidence  to  prove  the  contract.  Chicago 
V.  Greer,  76  U.  S.  9  Wall.  726,  19  L.  ed.  769. 

The  admission  of  an  agent,  some  time  after  the  death  of  the 
insured,  that  it  would  be  best  for  the  insurance  company  to  pay 
the  policy,  is  inadmissible  against  the  company.  American  Z. 
Ins.  Co.  V.  Mahone,  88  U.  S.  21  Wall.  152,  22  L.  ed.  593. 

It  is  not  within  the  scope  of  an  agency  to  make  admissions  or 
-declarations  as  to  the  circumstances  under  which,  and  the  purpose 
for  which  the  agent  has  purchased  property;  such  admissions  or 
declarations  are  only  recitals  of  the  admission,  or  circumstances  of 
a  past  occurrence,  and  constitute,  in  their  essence,  hearsay  evi- 
dence. Winchester  <&  P.  Mfg,  Co,  v.  Creary,  116  U.  S.  161,  29 
L.  ed.  591. 

Summarizing  the  conclusion  of  authority  upon  this  subject,  we 
29 
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may  affirm  that  it  is  substantially  embodied  in  §  27  of  the  pro- 
posed New  York  Code  of  Evidence.  The  section  states  the  law 
with  precision  and  conciseness  in  the  following  language: 

"After  proof  of  a  partnership  or  agency,  the  act  or  declaration 
of  a  partner  or  agent  of  the  party,  within  the  scope  of  the  part- 
nership or  agency,  and  during  its  existence,  is  relevant  against 
such  party;  the  act  or  declaration  of  one  joint  debtor,  joint  con- 
tractor or  joint  owner  or  of  one  party  after  the  dissolution  of  the 
firm,  is  relevant  against  the  other  only  if  made  when  the  declar- 
ant is  actually  engaged  in  the  business  in  which  they  are  jointly 
interested;  but  as  to  such  persons,  the  act  or  declaration  of  one  is 
not  relevant  against  the  other  to  revive  or  continue  a  liability 
barred,  or  which,  without  such  admissions,  would  be  barred  by  the 
Statute  of  Limitations." 

The  rule  is  well  settled  that  what  an  agent  says  while  acting 
within  the  scope  of  his  authority  is  admissible  against  his  princi- 
pal as  part  of  the  res  gestoB,  but  not  statements  or  representations 
made  by  him  at  any  other  time.  Shelhamer  v.  TTuymoB^  7  Serg. 
&  R.  106;  Levering  v.  Hittenhouee,  4t  Whart.  130;  Jordan  v. 
Stewart,  23  Pa.  244.  The  admissions  of  an  agent  not  made  at 
the  time  of  the  transaction,  but  subsequently,  are  not  evidence;^ 
thus  the  letters  of  an  agent  to  his  principal  containing  a  nar- 
ration of  the  transaction  in  which  he  had  been  employed  are 
not  admissible  against  the  principal.  Hough  v.  Doyle,  4  Eawle, 
291;  Clark  v.  Baker,  2  Whart.  340.  Naked  declarations  which 
are  not  part  of  any  res  geaUe  are  mere  hearsay,  like  words  spoken 
by  a  stranger.  Patton  v.  Mineainger,  25  Pa.  393;  Pennsylvania 
R.  Co.  V.  Books,  57  Pa.  339,  98  Am.  Dec.  223. 

§  231.  Admissions  of  Attorney. 

a.  When  Privileged. — Admissions  made  by  a  client  while  in 
consultation  with  his  attorney,  and  in  fact  all  communication  be- 
tween parties  so  situated,  which  are  the  proper  subject  of  pro- 
fessional employment,  are  privileged,  and  although  admissions  in 
the  strict  technical  sense  of  the  term,  they  cannot  invade  the  pro- 
vince of  legal  evidence,  without  the  express  assent  of  both  par- 
ties. See  Yates  v.  Olmstead,  56  N.  Y.  632,  citing  Britton  v. 
Loreixz,  45  N.  Y.  61;  Whiting  v.  Barney,  30  N.  Y.  330;  Coveney 
V.  Tannahill,  1  Hill,  33;  Bank  of  Utica  v.  Mersereau,  3  Barb. 
Ch.  533,  5  L.  ed.  1001.  The  mere  fact  that  the  counsel  himself 
only  regarded  the  communication  as  a  merely  casual  conversation 
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is  of  no  account  {Moore  v.  Bray^  10  Pa.  519;  1  Best,  Ev.  (Amer- 
ican Notes  by  H.  G.  Wood)  329,  note;  Coveney  v.  TarmahiU 
Ba/nh  of  Utica  v.  Mersereau^  supra).  The  privilege  is  the  privi- 
lege of  the  client,  and  the  attorney  cannot  testify,  even  if  he  is 
willing  to  do  so,  without  the  consent  of  his  client.  Wilson  v.  Bas- 
taU,  4  T.  E.  759;  1  Phil.  Ev.  163;  BuU.  K  P.  284;  Cki/rac  v. 
Beinicker,  24  U.  S.  11  Wheat.  280,  6  L.  ed.  474;  Bhoades  v. 
Sel^n^  4  Wash.  C.  C.  718;  JenJeinson  v.  State^  5  Blackf .  465;  Mwr- 
ray  v.  Dowling^  1  Cranch,  C.  C.  151;  People  v.  Atkinson^  40  Cal. 
284;  1  Best,  Ev.  (American  Notes  by  H.  G.Wood)  328,  329,  notes. 

b.  Considered  Confidential. — The  principle  upon  which  these 
communications  are  protected  from  disclosure  applies  to  every 
attempt  to  give  them  in  evidence,  without  the  assent  thereto  of 
the  person  making  them.  That  principle  is,  that  he  who  seeks 
aid  or  advice  of  a  lawyer,  ought  to  be  altogether  free  from  the 
dread  that  his  secrets  will  be  uncovered;  to  the  end  that  he  may 
speak  freely  and  fully  all  that  is  in  his  mind.  Now  this  principle 
is  not  wholly  kept,  if  what  is  thus  said  may  be  told  without  his 
assent,  though  to  the  immediate  harm  or  help  of  another  only. 
The  disclosure  is  made,  his  secret  is  bruited,  and  he  has  it  no  longer 
in  his  power  to  stay  it  from  use  by  any  in  strife  with  him,  just  as 
much  when  given  in  testimony  against  another  as  against  him. 
It  is  not,  indeed,  put  directly  in  evidence  against  him  to  his  im- 
mediate harm  or  help  of  another  only,  but  that  thing,  the  knowl- 
edge of  which  was  confined  to  him  and  his  adviser,  has  become 
matter  of  common  knowledge,  and  may  be  the  cause  of  harm  to 
lum.  The  effect  may  not  be  so  direct  and  immediate,  yet  it  is  a 
possible  effect,  and  the  foreseen  possibility  would  press  upon  his 
lips,  when  in  consultation  with  his  legal  adviser,  nearly  as  heavily 
as  if  testimony  of  what  he  showed  to  his  counsel  could  be  called 
out  in  evidence  against  himself.  A  branch  of  the  rule,  to  wit: 
that  the  communication  iB  to  be  inviolate,  though  no  suit  be  be- 
gun or  contemplated,  shows  that  though  there  is  no  present  use 
of  the  evidence  of  it  against  him,  the  communication  is  made  un- 
der the  seal  of  professional  confidence.  And  it  is  but  a  further 
natural  growth  of  the  rule,  that  the  communication  is  to  be  priv- 
ileged from  being  put  in  evidence  for  or  against  another,  lest  it, 
by  means  of  the  knowledge  of  it  thus  given  be  used  to  harm  for 
the  sustaining  or  defense  of  a  suit  thereafter  begun  in  which  he 
may  be  made  a  party.     Ba,con  v.  Frisbie^  80  N.  Y.  400  (Folger,  e/1 
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But  it  is  a  rule  of  very  e]d;en6ive  application,  that  where  the 
admission  or  communication  are  made  in  the  presence  of  all  the 
parties  to  the  controvei:8y,  they  are  not  privileged  but  the  evi- 
dence is  competent  between  such  parties.  Britton  v.  Lorenz^  45 
^.  Y.  51. 

This  subject  naturally  blends  with  that  of  ^'Privileged  Comr 
nuunicationSy^  and  receives  due  attention  in  another  chapter  of 
this  work. 

§  232.  Admissions  by  or  to  Husband  or  Wife. 

a.  Rule  as  Grounded  in  Marriage  Relation. — Admissions  of 
a  husband  or  wife  as  against  the  other  are  not  evidence  merely  by 
force  and  virtue  of  the  marriage  relation.  One  may  lawfully  act 
as  the  agent  of  the  other,  in  which  case  the  admissions  will  be 
admissible  as  against  either.  And  the  question  as  to  the  author- 
ization of  either  party  to  so  act,  and  the  extent  of  the  power  de- 
legated are  always  questions  of  fact  to  be  determined  by  evidence. 
Admissions  made  by  one  against  the  other  are  not  evidence  merely 
l)ecause  the  marriage  relation  enforces  certain  rights  and  liabili- 
ties or  disabilities;  nor  does  the  conjugal  relationship  imply  or 
impute  any  necessary  grade  or  agency.  Evidence  of  statements 
made  by  a  husband  concerning  his  wife's  claim  to  certain  lands  in 
controversy  is  grossly  incompetent  in  any  absence  of  evidence  that 
he  spoke  by  her  authority.     Towles  v.  FisJier^  77  N.  C.  437. 

Where  the  evidence  shows  that  the  husband  has  directly  or 
tacitly  conferred  upon  the  wife  the  relations  and  incidents  of 
agency,  he  is  concluded  by  her  acts  or  admission  made  within 
the  legitimate  scope  of  the  agency  he  has  created.  Wheeler  cfe  W, 
Mfg.  Co,  V.  Tinsley^  75  Mo.  458;  Gebha/rt  v.  Burkett^  57  Ind.  378; 
Cantrell  v.  Colwell^  3  Head,  471;  Lang  v.  Water 8^  47  Ala.  624; 
RooheUe  v.  Harrimn^  8  Port.  (Ala.)  351;  Colgan  v.  Philips^  7 
Rich.  L.  359;  Carey  v.  Adkins^  4  Campb.  92;  Emerson  v.  Blon- 
den^  1  Esp.  142;  Clifford  v.  Burton^  1  Bing.  199;  Pickering  v. 
Pickering^  6  N.  H.  120;  Peck  v.  Ward^  18  Pa.  506;  Chamherlain 
Y.Davi^y  33  N.  H.  121;  Bileg  v.  Suydam^  4  Barb.  222;  Ripley 
V.  Mason^  Hill  &  D.  Supp.  ^Q\  Mackinley  v.  M^Gregor^  3  Whart. 
369;  Murphy  v.  Huhert^  16  Pa.  50;  Barr  v.  GreenawaU^  62  Pa. 
172;  StaU  v.  Meek,  70  Pa.  181. 

Either  may  act  as  agent  for  the  other,  with  or  without  com- 
pensation; and  the  husband's  creditors,  where  he  so  uses  his  skill 
without  an  agreement  for  remuneration,   are  not  thereby  de- 
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frauded.  See  generally,  wife  as  husband's  agent,  31  Alb.  L.  J. 
206,  207,  cases;  he  as  her  agent,  with  compensation,  30  Alb.  L. 
J.  444,  445,  cases;  without  compensation,  Kmg  v.  VooSy  14  Or. 
91,  cases. 

It  was  at  one  time  a  mooted  question  in  the  courts,  whether 
the  common  law  disabilities  of  the  wife  were  so  far  modified,  as 
to  permit  her  to  manage  her  estate  through  the  intervention  of 
agents  and  employees;  but  it  is  now  entirely  settled  that  she  ac- 
quired, in  this  respect,  the  usual  rights  incident  to  absolute  own- 
ership, and  that  she  could  avail  herself  of  any  agency,  even  that 
of  her  husband,  with  the  same  effect  as  if  they  were  not  united  in 
marriage.     Owen  v.  Cawley^  36  N.  Y.  600. 

The  agency  existing  between  husband  and  wife  should  in  all 
instances  be  established.  Conclusive  evidence,  however,  is  not 
required  and  it  may  be  disclosed  by  inferential  circumstances. 
Fisher  V.  Conway y  21  Kan.  18;  Whitescarver  v.  Bowneyy  9  Iowa, 
480;  Southern  L.  Ins.  Co,  v.  Wilkinson^  53  Ga.  535;  ContinenUd 
Ins,  Co,  V.  Delpeuchy  82  Pa.  225;  GUson  v.  Gilsony  16  Vt.  464; 
Benford  v.  Sanner^  40  Pa.  9;  Second  Nat  Bank  v.  Miller^  2 
Thomp.  &  C.  104;  BuOer  v.  Price,  115  Mass.  578. 

b.  What  Necessary  to  Charge  the  Husband. — In  order  to 
charge  the  husband  with  the  admissions  of  his  wife,  some  authoriza- 
tion actually  conferred  or  necessarily  inferable  from  the  surrounding 
circumstances  must  be  shown.  RoeheUe  v.  Harrison^  8  Port. 
(Ala.)  351.  The  case  of  Lay  Orae  v.  Peterson^  2  Sandf.  338, 
establishes  the  proposition  stated  in  the  text,  and  it  is  our  authority 
for  holding  that  except  where  the  agency  is  established  the  admis- 
sions of  the  wife  cannot  bind  the  husband  or  be  used  against  him. 
Admissions  of  a  wife  after  a  separation  are  competent  evidence 
for  the  husband  in  a  case  in  wliich  her  relation  is  that  of  mutual 
agent  for  him  and  a  third  person.   Fenner  v.  Lewis^  10  Johns.  38. 

The  declaration  of  the  husband  that  he  is  not  a  married  man, 
made  in  promiscuous  conversations  having  no  relation  to  his  wife, 
are  inadmissible  in  reference  to  his  marriage.  Van  Tuyl  v.  Yan 
Tuyly  8  Abb.  Pr.  N.  S.  5. 

The  declarations  of  a  wife  that  she  will  not  live  with  her 
husband  have  been  held  admissible  in  favor  of  the  husband,  in  an 
action  against  him  for  necessaries  furnished  to  her.  Usher  v. 
HoV^many  5  N.  Y.  Leg.  Obs.  99. 

The  criminal  features  of  all  admissions  made  by  either  husband 
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or  wife  will  receive  exhaustive  treatment  in   another  volume 
of  this  work. 

§  233.  Admissions  of  Parties  to  Promissory  Notes. 

a.  Usually  Inadmissible  Against  Purchaser. — ^Admissions 
of  a  party  to  a  promissory  note,  although  made  after  the  maturity 
of  the  same,  and  while  it  was  in  his  possession,  are  inadmissible 
against  a  purchaser  for  value;  but  otherwise  if  made  before  he 
parted  with  his  interest  in  the  note.  Clews  v.  Kehr^  90  N.  T. 
633.  An  acknowledgment  made  by  the  maker  of  a  note  to  one 
who  once  held  it  as  indorsee  will  inure  to  the  benefit  of  the 
holder  {Mcliae  v.  Kennon^  1  Ala.  295);  so  the  declarations 
made  by  the  payee  of  a  negotiable  promissory  note  while  he 
owns  and  holds  it,  are  inadmissible  in  evidence  against  one  to  whom 
it  is  subsequently  transferred  for  value,  even  though  the  transfer 
is  made  after  maturity.  Paige  v.  Cngwin^  7  Hill,  361.  The 
case  last  cited  holds  that  the  vendee  or  assignee  must  be  a  pur- 
chaser for  value  in  order  to  make  the  declaration  inadmissible 
and  this  must  be  regarded  as  an  essential  portion  of  the  rule,  and 
it  has  been  directly  held  that  the  declarations  of  the  prior  holder 
of  a  promissory  note  transferred  after  maturity  are  admissible 
against  an  indorsee  where  the  latter  is  a  holder  for  value.  Von 
SacJis  V.  Eretz,  72  N.  T.  548. 

b.  Rule  in  Paige  v.  Cagwin. — The  case  of  Paige  v.  Cagwinj 
7  Hill,  361,  has  been  repeatedly  cited  as  an  authority  upon  this 
proposition,  and  must  be  regarded  as  conclusively  establishing  the 
principle  under  review;  it  was  a  suit  by  an  indorsee  against  one 
of  the  makers  of  a  joint  and  several  promissory  note  transferred 
for  value  after  maturity  to  the  plaintiff.  On  the  trial  the  defend- 
ant offered  to  prove  the  declarations  of  the  payee  of  the  note 
made  while  he  was  the  holder,  to  establish  that  the  defendant  exe- 
cuted the  note  as  a  mere  surety  for  one  of  his  co-makers,  and  an 
agreement  between  the  payee  and  the  principal  debtor  after  the 
note  was  made,  extending  the  time  of  payment.  The  evidence 
was  rejected,  and  the  ruling  was  approved  by  the  New  York 
supreme  court,  and  the  judgment  of  that  court  was  affirmed  by 
the  Court  of  Errors.  The  opinion  of  Senator  Lott  in  the  Court  of 
Errors,  contains  an  elaborate  review  of  authorities  bearing  upon 
that  question.  The  learned  reporter  in  the  syllabus  of  the  case, 
states  as  a  proposition  decided  that  declarations  made  by  the 
payee  of  a  negotiable  promissory  note  while  he  owned  and  holds 
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it,  are  not  admissible  against  one  to  whom  it  is  subseqnentlj 
transferred  for  value,  though  the  transfer  is  made  after  maturity. 
The  qualification  as  above  indicated,  that  the  vendee  or  assignee 
must  be  a  purchaser  for  value  in  order  to  make  the  declaration 
admissible  was  directly  adjudicated  in  Brisbane  v.  Pratt^  4  Denio, 
63,  where  it  was  held  that  the  declarations  of  a  prior  holder  of  a 
promissory  note  transferred  after  maturity  are  admissible  against 
\iis  indorsee,  where  the  latter  is  not  a  holder  for  valtie.  In  James 
v.  ChdhnerSj  6  N.  Y.  209,  this  case  was  questioned  upon  another 
point  decided  that  the  presumption  that  an  indorsee  of  a  note  is  a 
holder  for  value  does  not  exist  where  it  is  shown  that  he  took  it 
after  maturity,  but  the  decision  on  the  other  point  was  questioned 
in  Crreen  v.  Givanj  33  N.  T.  369.  The  case  of  JBrisha/ne  v. 
Pratt  decided  with  approval  upon  the  point  that  the  plaintiff 
must  be  a  holder  for  value  in  order  to  exclude  the  declarations  of 
a  prior  party  in  interest  from  whom  he  derives  hia  title.  See  also 
in  further  support  of  the  proposition  of  the  text.  Van  Odder  v. 
Van  Odder,  81  K  Y.  625;  Truax  v.  SUter,  86  N.  Y.  630;  City 
Bamk  of  Brooklyn  v.  McChesney,  20  N.  Y.  240;  Bea^h  v.  Wise, 
1  Hill,  612;   WJdtaJcer  v.  Brown,  8  Wend.  490. 

The  rule  is  the  same,  although  the  payee  is  dead  at  the  time  his 
declarations  are  offered  in  evidence.  Beach  v.  Wise,  1  Hill,  612. 
See  Dodge  v.  Freedman's  Sav.  <&  T.  Co.  93  U.  S.  379,  23  L.  ed. 
^20. 

The  decisions  we  have  enumerated  embody  tliis  proposition. 
A  holder  for  value  of  a  negotiable  paper  cannot  be  affected 
by  declarations  or  admissions  of  the  maker  or  indorsers  of  the  note 
made  after  he  became  the  holder  and  owner.  Admissions  made 
by  the  payee  of  a  promissory  note  through  whom  the  plaintiff 
derives  title  as  indorsee,  are  not  evidence  to  change  the  maker, 
although  his  admission  made  on  a  previous  day  in  this  charge  of 
the  maker  had  been  given  in  evidence  by  the  latter ;  the  latter 
admission  not  being  in  the  same  conversation.  Perry  v.  Oraves, 
12  Ala.  246;  Clark  v.  Peabody,  22  Me.  500. 

c.  Review  of  Authorities. — Hanley  v.  Erskine,  19  IlL  265; 
Iledger  v.  Ilartan,  3  Car.  &  P.  179;  Ra7id  v.  Dodge,  17  K  H.  343; 
Topping  V.  Van  Pelt,  1  Hoffm.  Ch.  545,  6  L.  ed.  1239;  Currier  v. 
Oale,  14  Gray,  504;  Criddle  v.  Criddle,  21  Mo.  522;  Mitchell  v. 

Welch,  17  Pa.  339;  SxjUester  v.  Crapo,  15  Pick.  92;  Camp  v. 

Walker,  5  Watts,  482;  Shaw  v.  Broom,  4  Dowl.  &  E.  730;  Wool- 
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way  V.  Rowe^  1  Ad.  &  El.  116;  Barough  v.  White^  4  Barn.  &  C* 
325;  Fisher  v.  Trv^^  38  Me.  534;  Scamman  v.  Scammon^  33  N. 
H.  52;  Earl  v.  C2w^,  2  Abb.  App.  Dec.  1;  Porter  v.  Bea^  6  Mo, 
48;  Thorp  v.  Goewey^  85  111.  611;  Sfiarp  v.  Smithy  7  Rich.  L.  3;. 
Gl<inton  V.  Griggs^  5  Ga.  424;  Matthews  v.  Honghton^  10  Me» 
420;  Dunn  v.  ^i^ZZ,  15  Mass.  481;  i^i^cA  v.  ChapmAm.^  10  Conn. 
8;  AS?7?2i5A  V.  Schanck,  IS  Barb.  344;  X^n^  v.  TFaZ^^m,  7  Wend.  256; 
Whitaker  v.  Brown^  8  Wend.  490;  TF<?i^mfl^  v.  Kohr^  4  Serg.  & 
R.  174;  Eckert  v.  Ca/meron^  43  Pa.  120;  Lister  v.  Boker^  6  Blackf. 
439. 

It  is  settled  by  a  formidable  array  of  authority  that  a  bona  fide 
holder  of  negotiable  paper  taking  for  value  before  maturity  and 
without  notice  of  outstanding  equities  is  entitled  to  protection,  and 
a  party  seeking  to  impugn  the  character  of  his  holding  must  pro- 
duce satisfactory  evidence  that  through  participation  in  some 
fraudulent  scheme  of  transfer  the  character  of  this  holding  is 
tainted  with  fraud.  Worcester  County  Bank  v.  Dorchester  (&  M^ 
Bank^  10  Cush.  488;  Wyer  v.  Dorchester  <&  M,  Bank^  11  Cush.  51; 
Kelley  v.  Whitney^  45  Wis.  110;  Pond  v.  Waterloo  Agr.  Works^ 
50  Iowa,  600;  Lake  v.  Beed^  29  Iowa,  258;  Ga^e  v.Sharp^  24r 
Iowa,  19;  Edwards  v.  Thomas,  66  Mo.  483;  Comstock  v.  Ham^naK 
76  111.  530;  Murray  v.  Beckwith,  81  111.  43;  Johnson  v.  Way,  27 
Ohio  St.  374;  Frank  v.  LUienJield,  33  Gratt.  390;  Witte  v.  WUr 
liains^  8  S.  C.  290;  Citizens  NaL  Bank  ^.Hooper,  47  Md.  88; 
Spooner  v.  Holmes,  102  Mass.  503;  Smith  v.  Limiigston,  111  Mass. 
342;  Freeman! s  Nat  Bank  v.  Savery,  127  Mass.  75;  CarroU  v» 
Ilayward,  124  Mass.  120;  Stimson  v.  Whitney,  130  Mass.  591; 
Kellogg  v.  (7^^7-^i*,  69  Me.  212;  FarreU  v.  Zov^^^,  68  Me.  326^ 
Hamilton  v.  Vought,  34  N.  J.  L.190;  Brush  y, Scrihner,HCoTm. 
388;  Crafts  App,  42  Conn.  146;  Rowland  v.  Fowler,  47  Conn. 
347;  Phelan  y.Moss,  67  Pa.  62;  McSparram,  Y.Neeley,  91  Pa. 
17;  Ellicott  V.  Martin,  6  Md.  509;  Commercial  c&  F,  NaL  Bank 
V.  i^^^T'^^  iVa^.  Bank,  50  Md.  11. 

Evidence  is  pertinent  which  tends  to  show  the  purchase  of 
mercantile  paper  before  due  from  one  who  is  apparently  the 
owner  and  for  which  an  adequate  consideration  is  paid.  In  such 
case  the  purchaser  obtams  a  good  title  though  he  may  know  the 
facts  and  circumstances  that  would  cause  one  of  ordinary  prudence 
to  suspect  that  the  person  from  whom  he  obtained  it  had  no  inter- 
est in  it;  he  can  lose  his  right  only  by  actual  notice  or  bad  faitJu 
&w}ft  Y.Smith,  102  U.  S.  442,  26  L.  ed.  193. 
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As  regards  the  purchaser's  suspicions  being  evidence  of  some 
knowledge  infecting  the  transaction  with  fraud,  see  Scidmore 
V.  Clarh^  47  Conn.  20. 

d.  Summaxy  of  the  Juridical  Tiew. — As  a  summary  of  the 
juridical  view  adopted  upon  this  subject  we  append  the  follow- 
ing as  sufficiently  characteristic : 

"  One  who  purchases  commercial  paper  for  full  value  before 
maturity,  without  notice  of  any  equities  between  the  original  par- 
ties, or  of  any  defect  of  title,  is  to  be  deemed  a  bona  fide  holder. 
He  is  not  boimd,  at  his  peril,  to  be  upon  the  alert  for  circum- 
stances which  might  possibly  excite  the  suspicions  of  wary  vigi- 
lance. He  does  not  owe  to  the  party  who  puts  negotiable  paper 
afloat,  the  duty  of  active  inquiry,  to  avert  the  imputation  of  bad 
faith.  The  rights  of  the  holder  are  to  be  determined  by  the  sim- 
ple test  of  honesty  and  good  faith,  and  not  by  a  speculative  issue 
as  to  his  diligence  or  negligence.  The  authority  mainly  relied  on 
in  support  of  the  opposite  theory  is  the  case  of  GUI  v.  CvMtt^  S 
Bam.  <fe  0.  466.  The  doctrine  of  that  pase  has  been  repeatedly 
overruled,  as  well  in  the  English  as  In  the  American  courts;  and 
it  cannot  be  recognized  as  authority  without  an  innovation  in  our 
system  of  commercial  law,  fraught  with  infinite  mischief  and 
uncertainty.  Crook  v.  Jadis^  5  Bam.  &  Ad.  909;  Backhov^e  v. 
Harrison^  5  Bam.  &  Ad.  1098;  Goodman  v.  Harvey^  4  Ad.  &  El. 
870;  Raphael  v.  Bank  of  Engkmd^  33  Eng.  L.  &  Eq.  276;  Stein- 
hart  V.  Baker ^  34  Barb.  436;  Goodmam,  v.  SimondSy  61  U.  S.  20 
How.  343,  15  L.  ed.  934;  Bam^k  of  PUtshurgh  v.  Neal^  63  U.  S. 
22  How.  96,  16  L.  ed.  323;  Murray  v.  Lardner^  69  U.  S.  2  Wall. 
110, 17  L.  ed.  857." 

§  234.  ^^  Acceptance ''  Defined. 

a.  Relation  to  Law  of  Eyidence. — The  term  "acceptance"  as 
understood  by  the  law  merchant,  imports  an  engagement  to  pay 
a  bill  of  exchange  according  to  its  tenor,  but  there  is  another  signi- 
ficance inherent  in  the  temi.  It  is  an  admission  that  the  drawer's 
handwriting  is  genuine,  and  hence  the  acceptor  is  debarred  from 
offering  evidence  which  controverts  this  presumption  of  the  law. 
It  is  pertinent  to  state  that  in  a  treatise  of  this  nature  a  system  of 
cross-reference  is  indispensable,  as  it  is  obviously  impossible  to 
exhaust  the  ti*eatment  of  any  one  topic  which  calls  strenuously  for 
extended  reference  under  a  kindred  topic  further  on.  The  prac- 
titioner in  the  immediate  topic  under  review,  will  find  valuable 
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scholia  embodied  in  the  chapters  entitled  ^^Pre^wmptioni^  and 
^"^ Parol  Evidence^^  to  vary  terms  of  written  instrument. 

b.  Acceptor  as  Principal  Debtor • — ^It  can  scarcely  be  too 
frequently  repeated  that  in  the  particular  contract  created  by  a 
bill  of  exchange*,  the  acceptor  is  regarded  as  the  principal  debtor 
or  contractor,  while  the  drawer  and  indorsers  are  looked  upon  as 
his  sureties,  and  this  mode  of  considering  the  subject  ought  to  be 
kept  steadily  in  view,  in  as  much  as  it  will  not  merely  facilitate  a 
comprehension  of  the  forms  of  pleadings  applicable  to  bills,  but 
must  also  conduce  to  a  right  appreciation  of  the  liabilities  of  the 
various  parties  whose  names  are  attached  to  snch  instruments. 
The  drawee  named  in  a  bill  of  exchange  is  not  legally  a  party  to  it 
nntil  he  accepts  it.  The  act  of  acceptance,  however,  is  like  the  mak- 
ing of  a  promissory  note;  the  acceptor  then  becomes  the  principal 
debtor,  and  he  is  then  liable  to  pay  the  amount  mentioned  in  the 
bill  to  the  payee  or  holder  thereof  when  it  becomes  due.  And  he 
will  be  liable  to  a  person  who  in  good  faith  and  for  value,  dis- 
counted the  bill  before  acceptance,  with  knowledge  that  it  was  to 
be  accepted  for  the  accomodation  of  the  drawer.  First  Nat. 
Bank  v.  Schuyler^  7  Jones  &  S.  440;  Jarvis  v.  WUsonj  46  Conn. 
90;  Hamilton  v.  Vatchings^  58  Miss.  92;  Smith  v.  Munde  NaL 
Bank^  29  Ind.  158;  Cox  v.  National  Bank  of  New  York^  100  TJ. 
S.  712,  25  L.  ed.  741;  Chitty,  BUls,  (13th  Am.  ed.)  342;  Bayley, 
Bills,  (5th  ed.)  154. 

c.  What  Drawee  Admits  by  Acceptance. — In  accepting  a  biU 
the  drawee  admits  the  genuineness  of  the  drawer's  signature,  for 
he  is  presumed  to  know  the  signature  of  one  who  calls  on  him  to 
pay  out  money  for  him,  and  he  is  therefore  estopped  from  show- 
ing, in  any  action  agaiust  him,  that  the  drawer's  signature  was  a 
forgery.  Wilkinson  v.  Lv.twidge^  1  Sti-ange,  648;  Jenys  v.  Fauo- 
ler^  2  Strange,  946;  Smith  v.  Chester^  1  T.  R.  654;  Leach  v.  B\i^ 
chanan^  4  Esp.  226;  Price  v.  Neale^  3  Burr.  1354;  Sanders<m  v. 
CoUmam,^  4  Man.  &  G.  209;  Wilkinson  v.  Johnson^  3  Bam.  &  C. 
428;  Bank  of  United  States  v.  Bank  of  Georgia^  23  U.  S.  10 
Wheat.  333,  6  L.  ed.  334;  Hortsmmi  v.  Henshaw,  52  U.  S.  11 
How.  177,  13  L.  ed.  653;  Iloffmmi  v.  National  City  Bank  of 
Mihcaukee,  79  U.  S.  12  Wall.  193,  20  L.  ed.  369;  Bank  of  Cojn- 
merce  v.  Union  Bank^  3  K.  T.  230;  Goddard  v.  Merchant^ 
Bank^  4  N.  Y.  147;  National  Park  Bank  v.  Nimlh  Nat.  Batik,, 
46  N.  T.  77;   White  v.  Continental  Nat.  Bank,  64  N.  Y.  316; 
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Canal  Bcmk  v.  Bank  of  Albany^  1  Hill,  287;  Levy  v.  BamJc  of 
United  States,  1  Binn.  27;  Ellis  v.  Ohio  L.  Ins.  &  T.  Co.  4:  Ohio 
St.  628;    Whitby  v.  Bunnell,  8  La.  Ann.  429;  Peoria  <k  0.  R. 
Co.  v.  NeiU,  16  111.  269. 

d.  Admission  of  Agent's  Signatnre. — The  acceptance  admits 
the  agent's  si^ature  and  authority  to  sign  for  the  drawer,  where 
the  bill  was  drawn  by  procuration  {Robinson  v.  Ya/rrow,  7 
Taunt.  465,  1  Moore,  150;  Chitty,  Bills,  717;  1  Parsons  N.  & 
B.  322;  1  Daniel,  JSTeg.  List.  §  537);  but  it  has  been  claimed  in 
s,  late  case,  with  much  show  of  reason  therefor,  that  the  drawee 
is  only  estopped  from  denying  the  agent's  signature  and  authority, 
in  any  action,  by  a  bona  fide  transfer;  and  that  the  estoppel  does 
not  apply  to  actions  by  the  original  payee. 

e.  That  Drawee  has  Fnnds  of  Drawer.— The  drawee  also 
by  acceptance  admits  that  he  has  in  his  possession  funds  of  the 
drawer,  wherewith  to  pay  the  draft,  and  he  is  not  permitted  to 
deny  this  fa<5t  in  any  suit  by  the  holder  of  the  bill.  Rahorg  v. 
Peyton,  15  TJ.  S.  2  Wheat.  385,  4  L.  ed.  258;  Jarvis  v.  Wilson, 
46  Conn.  90;  Byrd  v.  Bertrand,  7  Ark.  327;  Hortsman  v.  nen- 
sJiaw,  52  XJ.  S.  11  How.  177,  13  L.  ed.  653;  Eastin  v.  Succession 
of  Oshom,  26  La.  Ann.  153;  Hoffman  v.  National  City  Bank 
of  Milwaukee,  79  U.  S.  12  Wall.  181,  20  L.  ed.  366;  Kendall  v. 
Galvin,  15  Me.  131;  Gillilan  v.  Myers,  31  111.  525;  Keinhle  v. 
Lull,  3  McLean,  272;  Jarvis  v.  Wilson,  46  Conn.  90;  Jorda/n  v. 
Tarkington,  4  Dev.  L.  357;  Marsh  v.  Low,  55  Ind.  271;  Byrne 
V.  Schicing,  6  B.  Mon.  199. 

But  as  against  the  drawer,  it  is  only  prima  facie  evidence  that 
the  drawee  had  such  funds  in  his  possession,  and  it  may  be  re- 
butted by  any  proper  testimony.  Darnell  v.  Williams,  2  Stark. 
145;  Parker  v.  Lewis,  39  Tex.  394;  Turner  v.  Browder,  5  Bush, 
216;  Pom^eroy  v.  Tanner,  70  N.  Y.  547;  Hidden  v.  Waldo,  65 
N.  Y.  294. 

f.  That  Drawee  has  Capacity  to  Draw  BllL — The  drawee's 
acceptance  admits  likewise,  the  drawer's  capacity  to  draw  the  bill, 
so  that  he  will  be  estopped  from  proving  for  the  purpose  of  de- 
feating the  bill,  that  the  drawer  was  under  a  legal  disability  be- 
cause of  infancy  {Taylor  v.  Croker,  4  Esp.  187;  Jones  v.  Darch, 
4  Price,  300),  or  bankruptcy  {Braithwaite  v.  Gardiner,  8  Q.  B. 
473;  Pitt  V.  Chappelow,  8  Mees.  &  W.  616),  or  for  any  other  rea- 
Bon,  such  as  that  the  drawer  was  a  married  woman  {Smith  v.  Mar- 
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w^i,  6  C.  B.  486;  Cowton  v.  Wichersham^  54  Pa.  302);  or  a 
fictitious  person  {Cooper  v.  Meyer ^  10  Barn.  &  C.  468;  Ashpitel 
V.  Bryan^  32  L.  J.  Q.  B.  91,  3  Best  &  S.  474);  or  a  corporation 
without  authority  to  draw.     Halifax  v.  Lyle^  3  Exch.  446. 

g.  That  Firm  is  in  Existence. — If  the  bill  is  drawn  in  the 
name  of  a  firm,  it  admits  the  existence  of  such  a  firm  {Bass  \. 
Cllve^  4  Maule  &  S.  13),  and  if  drawn  by  one  signing  himself  as 
executor  or  administrator,  it  admits  his  right  to  sign  in  that 
capacity.     AspinwaU  v.  Wake^  10  Bing.  51. 

The  acceptance  in  the  same  manner,  admits  the  capacity  of  the 
payee  to  indorse  when  the  bill  is  drawn  payable  to  his  order,  for 
by  his  acceptance  he  agrees  to  pay  to  the  order  of  the  payee.  He 
cannot,  therefore,  set  up  the  defense  that  the  payee  was  incapaci- 
tated by  law  to  indorse.  Jones  v.  Darch^  4  Price,  300;  Taylor 
V.  Croker^  4  Esp.  187;  Smith  v.  Maraack^  6  C.  B.  486;  Draytoih 
V.  Dcde^  2  Barn.  &  C.  293.  See  Peaslee  v.  Bobbins^  3  Met* 
164. 

§  235.  What  Not  Admitted  by  Acceptance. 

a.  Genuineness  of  Payee's  Signature. — The  acceptor  does^ 
not  admit  the  genuineness  of  the  payee's  signature,  where 
the  bill  has  been  indorsed.  If,  therefore,  the  signature  is  forged^ 
the  acceptor  will  not  be  bound  to  pay  the  bill  to  the  holder. 
'*The  plaintiffs  as  drawees  of  the  bill  were  only  held  to  ac- 
knowledge the  signature  of  their  correspondents;  by  accepting 
and  paying  the  bill,  they  only  vouched  for  the  genuineness  of 
such  signatures,  and  were  not  held  to  a  knowledge  of  the  want 
of  genuineness  or  any  part  of  the  instrument,  or  of  any  other 
names  appearing  thereon,  or  of  the  title  of  the  holder."  Allen^ 
e/.,  in  White  y.  Continent  Nat.  Bank,  64  N.  Y.  320;  HoU^. 
BoHS,  54  X.  Y.  474;  Williams  v.  Drexd,  14  Md.  566;  Hortsmxin 
V.  JItnshaw,  52  U.  S.  11  How.  1Y7,  13  L.  ed.  653;  Bobaris  v. 
Tucker,  16  Q.  B.  560;  Smith  v.  Chester,  1  T.  E.  654.  K  he  has 
paid  the  bill  on  the  faith  of  the  genuineness  of  the  payee's  signa- 
ture, he  may  recover  the  money  back.  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287;  Williams  v.  Drexd,  14  Md.  566;  Dick  v. 
Lever ich,  11  La.  573. 

b.  Of  Agent*8  Indorsement. — For  the  same  reason  he 
does  not  vouch  for  the  genuineness  of  an  agent's  indorsement,  or 
for  his  authority  to  indorse  for  the  payee.  Bdbinson  v.  YarroiCy 
7  Taunt.  455,  Park,  J,:     "  The  mery  acceptance  proves  the  draw- 
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ing,  but  it  never  proves  the  indorsement;  it  is  not  at  all  necessary 
that  a  power  given  to  draw  bills  by  procuration  should  enable  the 
agent  to  indorse  by  procuration;  the  first  is  a  power  to  get  funds 
into  the  agent's  hands,  the  other  to  pay  them  out."  See  also 
Prescott  V.  Flynn^  9  Bing.  19. 

c.  Nor  that  Bill  Drawn  Payable  to  Drawer's  Order. — 

The  acceptance  does  not  admit  the  genuineness  of  the  payee's  in- 
dorsement, even  when  the  bill  is  drawn  payable  to  the  drawer's 
order,  and  the  indorsement  appears  in  the  handwriting  of  the 
drawer.  Rohinson  v.  Yarrow^  7  Taunt,  455;  Garland  v.  Jacomh^ 
L.  K.  8  Exch.  216;  Beemam,  v.  Duch^  11  Mees.  &  W.  257;  Canal 
Bank  v.  Bank  of  Albany^  1  Hill,  287;  Wi/iianis  v.  Drexel,  14 
Md.  566.  See  contra.  Burgess  v.  Northern  Bank^  4  Bush,  600. 
But  if  the  drawer  is  a  fictitious  person  and  the  bill  is  made 
payable  to  the  drawer's  order,  the  acceptor  is  bound  to  pay  to  the 
order  of  the  person  who  drew  the  bill.  Cooper  v.  Meyer,  10 
Barn.  &  C.  468;  Beeman  v.  Duck,  11  Mees.  &  W.  251. 

d.  Nor  Body  of  the  Bill. — Again  the  acceptor  does  not  admit 
the  genuineness  of  the  body  of  the  bill,  so  that  if  the  terms  have 
been  altered  without  authority,  the  acceptor  is  not  bound  by  them, 
and  can  refuse  to  pay  the  altered  bill.  Young  v.  Grote,  4  Bing. 
253;  Hall  v.  Fuller,  6  Bam.  &  C.  750;  Marine  Nat  Bank  v. 
National  City  Bank,  59  N.  Y.  67;  Wliite  v.  Continental  Nat. 
Bank,  64  N.  Y.  320;  Young  v.  Lehnan,  63  Ala.  519;  Espy  v. 
Bank  of  Cincinnati,  85  U.  S.  18  Wall.  604,  21  L.  ed.  947. 

If  he  has  paid  the  bill  according  to  its  altered  terms,  he 
could  recover  back  the  excess  over  the  amount  of  the  altered  bill 
{Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230),  unless  the 
alteration  was  rendered  possible  by  the  negligence  of  the  drawer; 
in  such  a  case  the  acceptor  would  be  bound  for  the  whole  amount, 
and  could  not  recover  back  any  part  of  it,  since  the  drawer  would 
be  bound  for  the  whole  amount  to  him.  Van  Duzer  v.  Howe, 
21  N.  Y.  531.  The  same  rule  prevails  when  the  drawer  alters 
the  bill  himself  or  acquiesces  in  its  alteration.  Langton  v. 
Lazarus,  5  Mees.  &  W.  628;  Ward  v.  Allen,  2  Met.  57.  See 
generally  on  this  topic  Tiedeman,  Com.  Paper,  §  230. 

§  236.  Admissions    in    Pleading    and    on    the    Trial. — 

Where  the  parties  mutually  agree  upon  a  statement  of  facts  and 
fiubmit  the  legal  questions  arising  thereon  to  court  adjudicar 
tion,  the  admission  will  be  conclusive  for  that  purpose. 
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a.  Facts  Admitted  Regrarded  as  True. — So,  facts  admitted 
by  the  pleadings  are  to  be  taken  as  true.  A  fact  thus  admitted 
need  not  be  proved  ( Walrod  v.  Bennett^  6  Barb.  145);  and  na 
evidence  is  admissible  to  contradict  an  admission  thus  made  upon 
the  record.  Crosbie  v.  Leary^  6  Bosw.  313;  Bridge  v.  Paysony 
5  Sandf .  210;  Bobbins  v.  Codman^  4  E.  D.  Smith,  315;  Yan  Dyke 
V.  M(ujuire^  57  N.  Y.  429.  "  That  what  the  parties  have  agreed 
to  in  their  pleading  shall  be  admitted  though  the  jury  find  other- 
wise," \&  an  ancient  rule  not  to  be  departed  from,  except  in  cases 
where  an  amendment  has  been  ordered.  Van  Dyke  v.  Maguirey 
Bnpra;  7  Bac.  Abr.  459. 

Where  an  admission  in  the  pleading  of  the  adverse  party  is 
alone  relied  upon  to  establish  a  fact,  any  statements  made  in  con- 
nection with  the  admission  of  another  fact,  which  would  nullify 
the  effect  of  the  admission,  must  also  be  held  as  established;  the 
whole  of  the  statement  must  be  taken  and  construed  together. 
Gilder  deem  v.  Land(yii^  73  X.  Y.  609.  This  rule  will  not,  how- 
ever, prevent  the  party  claiming  the  benefit  of  the  admission 
from  disproving  the  fact  so  alleged  in  connection  with  it.  So 
far  as  the  statement  is  not  disproved,  it  is  effectual;  so  far  as  it  is 
shown  to  be  untrue,  it  is  of  no  avail.     Ibid, 

An  admission  of  a  legal  conclusion  is  not  binding  on  the  court) 
Cutting  V.  Lincoln,  9  Abb.  Pr.  N.  S.  436,  3  Wait,  L.  &  Pr.  [5th 
ed.]  396);  and  where  an  absolute  and  unqualified  admission  is  made 
in  a  pending  cause,  whether  by  written  stipulation  of  the  attorney  or 
as  a  matter  of  proof  on  the  hearing,  it  cannot  be  retracted  on  a 
subsequent  trial  unless  by  leave  of  the  court.  Owen  v.  Caicleyy 
36  JN.  Y.  600;  EoUey  v.  Young,  68- Me.  215,  2&  Am.  Rep.  41); 
Doe  V.  Bird,  7  Car.  &  P.  6. 

Whatever  is  admitted  by  a  pleading  cannot  be  contradicted  in 
a  subsequent  pleading,  nor  upon  the  trial,  nor  in  a  finding. 
Chaveland  v.  Hatch,  25  Hun,  308;  Paige  v.  WiXU,  38  N.  Y.  28. 

A  party  who  fails  to  call  attention  at  the  trial  to  an  impHed 
admission  in  his  favor  in  the  pleadings,  will  not  afterwards  be 
permitted  to  avail  himself  of  their  benefit,  even  when  overlooked 
by  the  court  in  consequence.      Williams  v.  Hayes,  20  N.  Y.  58. 

Testimony  given  by  a  party  on  a  former  trial,  during  which  he 
was  examined  as  a  witness  for  the  adverse  party,  and  which  is 
directly  contrary  to  his  testimony  in  a  second  suit,  may  be  given 
in  evidence  as  an  adndssion.     Pickard  v.  CoUi/ns,  23  Barb.  44. 
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See  generally  on  this  topic,  3  Wait,  L.  <fc  Pr.  84;  1  Rumsey,  Pr* 
(1887)  272. 

b.  Practice  Eale  Thirty-Eight.  Practice  rule  thirty-eight 
for  the  courts  of  equity  for  the  United  States,  provides:  "  If 
the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any  plea  or 
demurrei  for  argument,  on  the  rule  day  when  same  is  filed,  or  on 
the  next  succeeding  rule  day,  he  shall  be  deemed  to  admit  the 
truth  and  suiBciency  thereof,  and  his  bill  shall  be  dismissed  as  of 
course,  unless  a  judge  of  the  court  shall  allow  him  further  time 
for  the  purpose." 

An  admission  that  a  deed  was  executed  is  an  admission  that  it 
was  signed,  sealed  and  executed  delivered.  Thorp  v.  KeohaJc 
Coal  Co.  48  N.  Y.  253;  ChurchiU  v.  Gardner,  7  T.  R  592;  Bin- 
ney  v.  Plumley,  6  Vt.  500. 

If  the  answer  does  not  deny  the  allegations  of  a  complaint 
which  shows  a  cause  of  action,  plaintiff  may  recover  without  evi- 
dence.    Bacon  v.  Cropsey,  7  J^I.  Y.  195. 

An  answer  that  plaintiff  received  the  note  as  collateral  from 
one  to  whom  it  was  entrusted  for  a  specific  purpose,  and  that 
other  parties  claim  it,  does  not  deny  the  allegation  of  ownership 
in  plaintiff.  Moody  v.  Andrews,  7  Jones  &  S.  302 ;  AiPd,  64 
N.  Y.  641. 

An  admission  by  an  indorser  of  the  making,  indorsement  and 
transfer  of  a  note  does  not  contravene  a  denial  of  considera- 
tion  or  prevent  proof  that  the  indorsement  was  lent.  Powers  v. 
French,  1  Hun,  582. 

A  defendant  who  does  not  answer  is  not  to  be  taken  as 
admitting  anything  in  an  answer  of  a  co-defendant.  Woodwai'th 
V.  Bellows,  4  How.  Pr.  24, 1  Code  Rep.  (N.  Y.)  29,  Welles,  J. 

c.  Provisions  of  New  York  Code.  As  to  admissions  by  new 
matter,  see  authorities  collated  in  1  Bliss'  New  York  Annotated 
Code,  266. 

Each  material  allegation  of  the  complaint  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required^, 
must,  for  the  purposes  of  the  action,  be  taken  as  true.  The  New 
York  Code,  §  522,  gives  to  such  omission  the  force  of  a  formal 
admission,  and  makes  it  conclusive  as  such  upon  the  parties  and 
upon  the  court.    Fleischmann  v.  Stern,  90  N.  Y.  111. 

A  party  who  admits  by  his  pleading  that  which  establishes  tlie 
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plaintiffs  rights  will  not  be  suffered  to  deny  its  existence  or 
prove  a  state  of  facts  inconsistent  with  that  admission.  It  is  not 
necessary  to  read  the  pleadings  in  evidence  to  enable  a  party  to 
avail  himself  of  an  admission  therein.  Dunham  v.  Cudlipp^  94 
N.  Y.  129.      Walrod  v.  BenneU,  6  Barb.  145. 

d.  Admissions  of  Attorneys  on  the  Trial.  The  admissions 
of  an  attorney  or  counsellor  on  the  trial  of  a  case  is  evidence 
against  the  party  represented  by  him,  if  it  is  done  for  the  purpose 
of  obviating  the  necessity  of  proving  some  fact  on  the  trial  or  for 
convenience  as  to  some  matter  of  practice.  Ghamhera  v.  Mason^ 
5  C.  B.  K  S.  59. 

In  some  cases  such  admissions  are  conclusive  and  may  be  given 
in  evidence  upon  a  new  trial,  although  prior  to  such  trial  the 
party  gave  notice  that  he  intends  to  withdraw  them,  or  though 
tlie  pleadings  are  altered,  provided  the  alterations  do  not  relate 
to  the  admissions.    Langley  v.  Oxford^  1  Mees.  &  W.  608. 

As  in  other  instances  the  admission  of  an  attorney  in  order  to 
conclude  his  client  must  be  intended  and  understood  as  an  admis- 
sion; it  must  be  within  the  scope  of  the  authority  usually  dele- 
gated to  an  attorney  at  law  in  conducting  legal  proceedings. 

Beyond  this  the  authority  of  the  attorney  does  not  extend  and 
statements  made  by  counsel  in  summing  up  a  case  which  are 
beyond  and  outside  of  his  authority  to  make,  cannot  be  given  in 
evidence  upon  another  trial,  especially  if  it  does  not  appear  that 
his  client  was  present  and  heard  the  statement  made.  Adee  v. 
Howe,  15  Hun,  20;  Weisbrod  v.  Chicago  da  N.  Fl  R.  Co.  20 
AVis.  420. 

It  may  be  stated  as  a  general  rule  that  in  the  absence  of  fraud 
the  acts  and  admissions  of  the  attorney  are  binding  upon  his 
client  {Sampson  v.  OKLeyer^  22  Cal.  200;  Chambers  v.  Hodges, 
23  Tex.  104);  and  unless  an  attorney  be  so  situated  as  to  excite 
the  suspicion  of  the  court  his  authority  will  not  be  questioned. 
Taliaferro  v.  Porter^  Wright  (Ohio)  611. 

Nor  is  an  admission  in  the  answer  of  one  available  against  the 
other.     Sioift  v.  Kingsley^  24  Barb.  541. 

An  admission  made  by  an  attorney,  on  the  trial,  is  evidence 
against  his  client  in  that  action,  if  it  is  done  to  save  the  necessity 
of  proving  some  fact  on  the  trial,  or  for  convenience  as  to  some 
matter  of  practice.  Chambers  v.  Mason,  5  C.  B.  N.  S.  59;  HalUr 
V.  Worman,  9  0.  B.  N.  S.  892;  Colledge  v.  ITorn,  3  Bing.  119; 
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TaJhot  y.  Jf '  Gee,  4  T.  B.  Mon.  377:  Pike  v.  E^nersan,  5  N.  H. 
-393;  Alton  v.  OUmant&n,  2  N.  H.  488. 

The  admissions  of  attorneys  of  record  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  of  the  cause;  but  to 
this  end  they  must  be  distinct  and  formal,  or  such  as  are  termed 
solemn  admissions,  made  for  the  express  purpose  of  alle^dating  the 
stringency  of  some  rule  of  practice,  or  of  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial.  In  such  cases  they  are  in 
j^eneral  conclusive,  and  may  be  given  in  evidence,  even  upon  a 
new  trial  (1  Greenl.  Ev.  §  186;  Gregory  v.  Parker,  1  Campb. 
394;  Palethorp  v.  Fwniish,  2  Esp.  511,  note;  Clifford  v.  Burton, 
1  Bing.  199,  8  Moore,  16;  Petty  v.  Anderson,  3  Bing.  170;  Cotes 
V,  Davis,  1  Campb.  485);  but  other  admissions  which  are  mere 
matters  of  conversation  with  an  attorney,  though  they  relate  to 
the  facts  in  controversy,  cannot  be  received  in  evidence  against 
his  client.  Young  v.  Wright,  1  Campb.  139-141;  Elton  v.  Larkins, 
1  Mood.  &  K.  196;  Doe  v.  Richards,  2  Car.  &  K.  216;  WaUon  v. 
King,  3  C.  B.  608. 

K  the  admission  is  made  before  suit,  it  is  equally  binding,  pro- 
vided that  it  appear  that  the  attorney  was  already  retained  to 
appear  in  the  cause.    Marshall  v.  Cliff,  4  Campb.  133. 

§  237.  Admissions  of  Tliird  Parties. — There  are  some  in- 
stances in  which  a  party  is  bound  by  the  statements  or  admissions 
of  a  third  person;  usually  such  statements  or  admissions  apply  to 
other  matters  than  those  connected  with  pleadings  in  a  civil  cause. 
Still,  under  rare  instances,  the  rule  stated  as  follows  may  apply: 
Where  a  party  is  applied  to  for  information  in  relation  to  an 
uncertain  or  disputed  matter,  and  he  refers  the  applicant  to  a  third 
party,  the  answers  of  such  third  person  will  be  competent  evidence 
against  the  party  making  such  reference.  William  v.  Innes,  1 
Campb.  364-366,  noU;  Hood  v.  Reeve,  3  Car.  &  P.  532;  Bedell 
V.  Commercial  Mut  Ins.  Co,  3  Bosw.  147;  Wehle  v.  Sj>ehtian,  1 
Hun,  634. 

The  rule  on  this  subject  is  that  when  a  person  refers  to  another 
for  an  answer  on  a  particular  subject,  the  answer  is  in  general  evi- 
dence against  him,  since  he  makes  such  third  person  his  accredited 
agent  for  the  purpose  of  giving  the  answer.  Marcy,  J,,  in  Duval 
V.  Covenhoven,  4  Wend.  561. 

The  declarations  of  a  third  person  referred  to  by  a  party  arc 
30 
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not  evidence  against  snch  party,  unless  strictly  within  the  subject 
matter  in  relation  to  which  the  reference  is  made.    Ibid. 

§  238.  Admissions  of  Former  Owner  of  Land. — Declarations 
of  a  deceased  former  owner  of  land  are  admissible,  even  though 
they  make  in  his  favor.  Daggett  v.  Shaw,  5  Met.  223;  Wood  v. 
Foster,  8  Allen,  24;  N%le%  v.  Patch,  13  Gray,  254;  L(yag  v.  CdUoriy 
116  Mass.  414. 

Declarations  of  a  party  in  disparagement  of  his  title  are  admis- 
sible against  him  {Church  v.  Burgha/rdt,  8  Pick.  327;  KeUentyur- 
ger  v.  Sturtevant,  7  Cush.  465;  Flagg  v.  Ma^on,  2  If  ew  Eng.  Rep. 
162, 141  Mass.  64);  and  the  rule  extends  to  declarations  made  by 
a  former  owner,  under  whom  the  present  owner  claims.  Tyler  v. 
Mather,  9  Gray,  177;  Osgood  v.  Goates,  1  Allen,  77;  BUihe  v. 
Everett,  1  Allen,  248;  Chapman  v.  Edmands,  3  Allen,  512;  Piek- 
eri/ng  v.  Reynolds^  119  Mass.  Ill;  Simpson  v.  Dix,  131  Mass.  179; 
Powell  V.  Doggett,  3  New  Eng.  Rep.  756,  143  Mass.  483;  Holmes 
V.  Turners  Falls  Lumber  Co.  6  L.  R.  A.  383,  150  Mass.  535. 

The  admissions  of  the  real  party  in  interest,  against  the  validity 
of  a  claim,  though  made  before  he  became  the  owner  of  a  claiin^ 
are  admissible  and  competent  as  tending  to  prove  a  defense  in  a 
suit  founded  upon  such  claim;  and  it  is  error  to  limit  the  declara- 
tions to  merely  impeaching  testimony.  Com.  v.  Susquehamna  dc 
D.  P.  Co.  1  L.  R.  A.  225,  122  Pa.  306. 

The  above  decisions  harmonize  with  the  principles  already  estab- 
lished, and  indicate  the  disposition  of  the  courts  to  confine  parties 
strictly,  to  the  effect  of  such  admissions  as  they  see  fit  to  make^ 
which  in  many  instances  influence  the  actions  of  innocent  third 
parties,  and  place  them  in  compromising  attitudes  they  would 
not  otherwise  assume,  but  for  the  impulse  given  to  those  action?^ 
by  the  admissions  made. 

a.  Of  Party  in  Possession  of  Land. — The  admission  of  a  per- 
son in  possession  of  land  made  under  a  mistake  of  law,  and  which 
are  wholly  inconsistent  with  his  written  evidence  of  title,  cannot 
be  received  for  the  purpose  of  destroying  his  title  to  the  land. 
Haidey  v.  Bennett,  6  Paige,  104,  3  L.  ed.  646.  Declarations, 
of  one  in  possession  of  land  in  assertion  of  his  own  title  are  inad- 
missible, if  not  within  the  rule  of  the  res  gestce.  Tutde  v.  Bail. 
4  N.  Y.  Week.  Dig.  30.  Whenever  admissions  of  one  having  or 
claiming  title  to  real  estate  would  be  competent  against  him,  they 
are  competent  against  persons  subsequently  deriving  title  throtu^b 
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or  from  him.  Chadwick  v.  Fanner^  69  N.  T.  404:.  The  princi- 
ple upon  which  such  evidence  is  received  is  that  the  declarant  was 
BO  constituted  that  he  probably  knew  the  truth  and  his  interests 
were  such  that  he  would  not  have  made  the  admissions  to  the 
prejudice  of  his  title,  or  possession,  when  they  were  true.  The 
regard  which  one  so  situated  would  have  to  his  own  interest  is 
considered  sufficient  security  against  a  falsehood.  In  some  of  tho 
states  of  the  Union  and  in  England  the  admissions  of  a  prior 
owner,  choses  in  action  and  other  personal  property  characterizing 
or  affecting  his  title  are  also  admitted  in  evidence  upon  the  same 
principle  against  those  subsequently  taking  title  from  him.  See 
Jackson  v.  Bard^  4  Johns.  230;  Pitts  v.  Wilder^  1  N.  Y.  525. 

b.  Declarations  of  Grantor  after  Conveyance. — Declarations 
of  a  grantor  of  lands  subsequent  to  the  conveyance  are  not  admis- 
sible against  the  grantee.  Gorl  v.  Corl^  6  JST.  T.  Week.  Dig.  52. 
So  a  party  who  has  parted  with  his  right  or  interest  in  property  or 
choses  in  action  by  an  absolute  sale  and  assignment  to  anotjier 
person  cannot  by  his  subsequent  admissions  affect  the  right  of  the 
purchaser.  Christie  v.  Bishop^  1  Barb.  Ch.  105,  5  L.  ed.  316. 
Where  the  purchaser  of  mortgaged  premises  had  admitted  the 
existence  of  a  lien  within  twenty  years,  and  promised  to  discharge 
the  mortgage,  it  was  held  sufficient  to  rebut  the  presumption  of 
payment  arising  from  the  lapse  of  time.  Park  v.  Peck^  1  Paige, 
477,  2  L.  ed.  721. 

§  239.  Admissions  Implied  ftom  Gondnct. 

a.  Language  and  Demeanor  Considered. — Admissions  are 
frequently  implied  from  the  language  and  demeanor  of  the  party 
making  them;  so,  too,  admissions  may  be  implied  from  the  ac- 
quiescence of  the  party;  but  to  be  given  the  force  and  effect  of 
an  admission  the  acquiescence  must  exhibit  some  decided  act  of 
the  mind;  an  act  that  will  amount, to  irresistible  inference.  It 
must  appear  that  the  party  fully  understood  the  language  implied 
before  any  inference  can  be  drawn  from  his  passiveness  or  silence; 
as  we  have  previously  seen  a  party  is  not  to  be  affected  by  state- 
ments, declarations  and  admissions  made  in  a  loose,  rambling 
manner  in  his  presence  and  under  circumstances  which  do  not 
properly  allow  of  a  reply;  his  surroundings  may  be  such  that  a 
denial  or  a  statement  upon  his  part  would  be  either  impudent  or 
useless,  and  the  determining  factor  is,  was  he  so  situated  as  we 
can  reasonably  expect  other  men,  under  like  circumstances  to 
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make  some  protest  or  answer?  His  duty  to  speak  out  is. largely 
governed  by  the  correct  apprehension  of  these  facts;  his  situation 
is  to  be  carefully  considered,  and  before  an  admission  can  be  im- 
puted to  his  silence  it  must  distinctly  appear  that  the  emergency 
and  surroundings  were  such  as  to  preclude  any  utterance  on  his 
part. 

b.  Accounts  Stated  When  Deemed  an  Admission.— The 

principles  governing  an  account  stated  require  that  the  person 
against  whom  the  account  is  rendered  sliall  dispute  or  object  to 
any  or  all  of  the  items  embraced  within  the  account  within  a  rea- 
sonable time;  his  failure  to  object  is  rightly  construed  as  an  ad- 
mission, on  his  part,  of  correctness.  An  account  stated  or  settled 
is  a  mere  admission  that  the  account  is  correct;  it  is  not  an  estop- 
pel; the  account  is  still  02>en  for  impeachment  for  mistakes  or  er- 
rors. Its  effect  is  to  establish  prima  facie  the  accuracy  of  the 
items  without  other  proof  to  the  party  seeking  to  impeach  it,  is 
l)ound  to  show  aflSrmatively  the  mistake  or  error  alleged.  The 
force  of  the  admission  and  the  strength  of  the  evidence  which 
will  be  necessary  to  overcome  it  will  depend  upon  the  circum- 
i>tance6  of  the  case.  An  account  stated,  which  is  shown  to  have 
been  examined  by  both  parties  and  expressly  assigned  to  or  signed 
by  them,  without  affording  stronger  evidence  as  to  the  correctness 
of  its  items  than  merely  appearing  that  it  had  been  delivered  to 
the  party  or  sent  by  mail  acquiesced  in  for  a  sufficient  length  of 
time  to  entitle  it  to  be  considered  an  account  stated.  See  Cham- 
pion V.  Josli/7i,  45  N.  Y.  653. 

c.  Silence  as  Admission. — Declarations  or  statements  made  in 
the  presence  of  a  party  are  received  in  evidence,  not  as  evidence 
in  themselves,  but  to  understand  what  reply  the  party  to  be  ef- 
fected by  the  statement  should  make  to  the  same.  If  he  is  silent 
when  he  ought  to  have  spoken  the  presumption  of  acquiescence 
arises;  in  this  sense,  admissions  may  be  implied  from  conduct. 
GUmey  v.  Marchay^  34:  N.  Y.  301. 

d.  Passiyeness  as  Admission. — ^Admissions  may  also  be  im- 
plied from  the  acquiescence  of  the  party;  but  acquiescence,  to 
have  the  effect  of  an  admission,  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  demeanor  or  conduct  of  the  party. 
Whether  it  is  acquiescence  in  the  conduct  or  in  the  language 
of  others,  it  must  plainly  appear  that  such  conduct  was  fully 
understood  by  the  party,  before  any  inference  can  be  drawn  from 
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his  passiveness  or  silence.  The  circumstances,  too,  must  be  not 
only  such  as  afford  him  an  opportunity  to  act  or  speak,  but  such 
also  as  would  properly  and  naturally  call  for  some  action  or  reply 
from  men  similarly  situated.  A  party  is  not  to  be  affected  by  state- 
ments made  in  his  presence,  under  circumstances  which  do  not 
properly  allow  a  reply.  In  legal  investigations,  there  is  a  regular, 
ity  of  proceedings  which  does  not  permit  a  party  to  interpose  a 
denial  how  and  when  he  pleases,  as  he  would  in  a  common  con- 
versation ;  and,  in  such  cases  the  same  inferences  are  not  to  be 
drawn  from  his  silence  or  his  conduct,  as  would  otherwise  be 
done.  Melen  v.  Andrews^  1  Mood.  &  M.  336;  Rex  v.  Appleby^ 
3  Stark.  33;  BroyJes  v.  State,  47  Ind.  251;  Wilhins  v.  Stidger,  22 
Cal.  231.  But  if  the  party  does  answer  or  make  a  reply,  that 
may  be  given  in  evidence  as  an  admission.  Jones  v.  MorreU,  1 
Car.  &  K.  2G6.  So,  a  statement  which  is  made  in  the  plaintiff's 
hearing,  although  not  in  his  presence,  is  admissible  in  evidence  if 
it  is  otherwise  receivable.  Neile  v.  JaJde^  2  Car.  &  K.  709.  The 
general  rule  that  a  declaration  is  good  only  as  against  the  person 
making  it,  is  subject  to  various  limitations;  and  a  statement  by  a 
person  in  the  presence  of  his  associates  and  acquiescence  in  by 
them,  is  admissible  against  them.  Lathrop  v.  BramhaUy  3  Hun, 
394. 

If  a  party,  to  whom  a  note  bearing  his  name  is  shown  with  a 
request  to  pay  it,  is  silent,  his  silence  is  competent  evidence  that 
his  signature  is  genuine,  or  if  not  genuine,  of  his  assent  to  be 
bound  by  it.  Career  y,  Paxil,  41  N.  H.  24.  A  refusal  to  pay  a 
bill  because  another  person  should  pay  part,  is  admissible  as  an 
admission  of  the  authority  of  the  agent  who  accepted  it.  May 
v.  Hewitt,  33  Ala.  IGl. 

e.  Distinction  Outlined. — A  distinction  is  made  between  dec- 
larations made  by  a  party  and  those  made  by  a  stranger.  An 
omission  to  reply  to  the  latter  is  not  an  implied  admission  of  the 
truth  of  the  statement,  since  the  refusal  to  reply  may  be  on  ac- 
count of  the  impertinence  of  the  person  who  made  it,  and  who  is 
rebuked  by  silence.  Child  v.  Grace,  2  Car.  &  P.  193.  If  a  reply 
is  made,  that  may  be  given  in  evidence.     Ihid, 

There  may  also  be  special  circumstances  calling  for  evidence  on 
the  part  of  the  person  to  whom  the  conversation  is  addressed, 
which  will  prevent  such  silence  from  being  construed  as  ad- 
mission of  the  truth  of  statements  made  by  the  stranger.  Slattery 
T.  People,  76  111.217. 
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A  Btatement  luade  in  the  presence  of  a  party  to  the  action  be- 
comes evidence,  as  showing  that  the  party,  on  hearing  such  a 
statement,  did  not  deny  its  truth.  Such  statements  are  received 
as  evidence,  not  as  evidence  themselves,  but  to  understand  what 
reply  the  party  to  be  affected  by  the  statements  shall  have  made 
to  it.  If  he  is  silent  when  he  ought  to  have  denied,  the  presump- 
tion of  acquiescence  arises.  Oibney  v.  Ma/rchayy  34  N.  Y.  301- 
305. 

§  240.  Admission  of  Principal  when  Binding  on  Snrety. 

a.  Rationale  of  Bnle. — ^Upon  the  most  obvious  principle  of 
equity  the  surety  whose  obligation  has  been  secured  through  cer- 
tain and  positive  averments  of  existing  facts  should  not  be  affected 
or  placed  in  any  situation  of  disadvantage  by  reason  of  subsequent 
admission  made  by  his  principal.  This  is  a  general  rule  of  recog- 
nized standing.  It  is,  however,  subject  to  the  one  qualification, 
viz.,  that  where  the  admissions  or  statements  are  made  by  the 
principals  at  the  time  the  transaction  was  under  discussion  that 
resulted  in  the  surety's  connection  with  the  case,  then  and  in  that 
event  the  admissions  of  the  principal  may  be  regarded  as  binding 
upon  the  surety.     Dunn  v.  Slee^  Holt,  399. 

Adjudications  sustaining  this  proposition  of  the  text,  if  not 
numerous,  are  at  least  convincing.  In  a  nisi  prius  case,  Cutler 
V.  Newlin^  cited  in  3  Stark.  Ev.  1387,  a  most  eminent  judge, 
Holroyd,  refused  the  admission  of  the  principal  in  an  indemnity 
bond  going  to  show  the  amount  of  damage.  In  strict  harmony 
with  this  decision  are  the  cases  of  Hotchkiss  v.  Lyons^  2  Blackf. 
222;  Shelby  v.  Governor,  2  Blackf.  289;  BeaJl  v.  Beck,  3  Harr.  & 
McH.  242;  Bacon  v.  Chesney,  1  Stark.  192.  These  cases  all  hold 
that  the  declarations  of  the  piincipal  bind  the  surety  only  wlien 
they  are  part  of  the  res  gestw  in  reference  to  which  the  surety  has 
covenanted,  but  that  his  subsequent  admissions,  not  part  of  the 
res  gestcB,  do  not  bind  and  are  not  competent  evidence  against  the 
surety. 

It  is  a  very  clear  proposition  on  principle  and  authority  tliat  sure- 
ties upon  the  bond  of  a  public  oflicer  are  liable  only  for  defaults 
committed  by  him  after  the  commencement  of  the  term  of  office 
for  which  they  became  his  sureties,  and  that  if  it  should  so  hap- 
pen that  the  same  individual  had  previously  held  the  same  office 
under  a  prior  appointment  and  committed  the  faults  during  the 
term  of  that  appointment,  those  who  w^ere  his  sureties  on  such 
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prior  appointments  must  be  looked  to  for  such  defaults,  and  not 
those  who  signed  his  bonds  upon  his  reappointment.  Their 
engagement  is  for  his  future  and  not  for  his  past  conduct,  and  it 
would  be  a  gross  imposition  upon  them  in  the  absence  of  a  special 
stipulation  to  that  effect,  to  import  into  their  undei-taking  the 
responsibility  for  prior  delinquencies.  This  principle  has  been 
frequently  recognized.  Myers  v.  United  States^  1  McLean,  493; 
Farrwr  v.  UniUd  States,  30  U.  S.  5  Pet.  373,  8  L.  ed.  159; 
United  States  v.  Boyd,  40  U.  S.  15  Pet.  187, 10  L.  ed.  706;  Tvo- 
ian  V.  Otis,  24  Wis.  518,  1  Am.  Eep.  199;  Mahaska  Cownty 
V.  IngaUs,  16  Iowa,  81. 

b.  Rule  as  Between  Parties. —  Where  certain  persons  as 
principals  and  others  as  sureties  have  bound  themselves  for  the  pay- 
ment of  any  deficiency  remaining  after  the  assets  of  a  co-partner- 
ship had  been  applied  to  the  payment  of  the  firm  debts,  the  admis- 
sions of  the  principal  as  to  the  amount  of  such  deficiency  made  in 
the  absence  of  the  sureties  are  not  evidence  as  against  them. 
Ham  V.  Perry,  14  Hun,  409.  Mr.  Justice  Nelson  has  embodied 
the  sentiments  of  the  United  States  Supreme  Court  on  this 
important  topic  in  the  following  conclusive  language:  "  The  sure- 
ties cannot  be  concluded  by  fabricated  account  of  their  principal 
with  his  creditors.  They  may  always  inquire  into  the  realities 
and  truth  of  the  transactions  existing  between  them.  The  prin- 
ciple has  been  asserted  and  been  applied  by  this  court  in  several 
cases." 

§  241.  Admissions  of  Former  Owner  of  Personal  Property. 

Former  owners  of  personal  property  are  frequently  interested 
in  the  merits  or  demerits  of  some  litigation  that  may  occur  inci- 
dental to  its  transfer;  they  are  frequently  offered  as  witnesses, 
iind  their  admissions  and  declarations  are  sought  to  be  established 
as  affecting  various  parties  in  the  suit.  It  is  a  well  recognized 
rule  of  evidence  that  such  admissions  are  not  admissible  as  against 
the  vendee,  as  to  the  title  of  the  property  sold. 

This  principle  receives  full  indorsement  in  the  case  of  Hurd 
V.  West,  7  Cow.  752.  "The  declaration  or  admission  of  a  vendor 
of  personal  property,  though  made  before  sale,  are  not  evi- 
-dence  against  the  vendee,  but  the  vendor  should  be  called  as  a 
witness."  Starkie,  in  his  Treatise  on  Evidence,  says  the  "ad- 
mission of  an  owner  is  sometimes  evidence  against  one  who 
<5laims    through    him.'*    (4  Stark.    Ev.    48.)      This    seems    to 
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be  an  exception  to  the  general  rule,  which  is,  I  apprehend^ 
against  receiving  the  admission  of  a  vendor,  to  affect  the 
rights  of  a  vendee,  though  such  admissions  be  made  previous  to 
the  sale.  In  trespass  de  bonis  asportatiSy  by  Ivat  against  Finch 
and  another,  the  defendants  claimed  that  they  had  rightfully  taken 
the  goods  in  question  upon  a  heriot  custom,  as  the  goods  of  Alice 
Watson,  deceased,  the  tenant;  and  the  only  question  was,  whether 
she  owned  them  at  the  time  of  her  death.  To  prove  that  she  did 
not,  it  was  held  that  the  plaintiff  might  show  her  declaration  made 
sometime  before  her  death,  that  she  had  sold  them  to  him.  Mans- 
field, Ch,  «/.,  said  the  admission  was  against  her  interest;  and  had 
the  action  been  by  the  plaintiff  against  her,  the  admission  would 
clearly  be  evidence;  ai\d  ought,  therefore,  to  be  received  against 
the  defendants  whose  right  depended  upon  her  title.  Ivat  v* 
Finch,  1  Taunt.  141.  The  principle  stated  here  is  broad  enough 
to  let  in  such  an  admission,  generally,  against  all  claiming  under 
an  owner  of  personal  property,  if  the  admission  be  made  previous 
to  the  time  when  the  title  of  the  claimant  accrued.  But  the  case 
itself  is  of  an  admission  by  a  deceased  owner.  Her  testimony 
could  not  be  obtained;  and  her  admission  was  therefore  to  be 
received  as  the  next  best  evidence.  That  such  was  the  principle 
of  that  case  is  the  more  probable  from  a  previous  nisi  priu» 
decision  {Duckham  v.  Wallis,  5  Esp.  252)  with  which  it  would 
otherwise  be  at  war.  That  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange.  It  was  indorsed  by  Evans,  the 
holder,  when  overdue;  so  that  Evans  stood  as  vendor,  and  the 
plaintiff  as  vendee,  claiming  no  more  than  Evans'  rights.  This 
was  admitted;  and  to  show  that  the  defendant  had,  while  Evans 
owned  the  bill,  discharged  and  settled  it  with  him  in  account,  his 
(Evans')  declarations  were  offered  in  evidence  against  the  plain- 
tiff. Lord  Ellenborough  held  the  evidence  inadmissible.  He  said 
the  fact  of  the  bill  having  been  paid  when  due,  and  settled  in 
account,  was  easily  proved  by  calling  Evans  himself,  or  by  the 
evidence  of  third  persons.  But  what  Evans  said  was  not  the  best 
evidence,  when  he  himself  could  be  called.  It  would  be  making 
the  declarations  of  a  third  person  evidence  to  affect  the  plaintiff's 
title  when  that  party  was  not  on. the  record,  and  therefore  cou^d 
not  be  received. 

§  242.  Admission  of  Assignor. — It  is  a  logical  and  indeed  a 
necessary  corroUary  of  the  principle  sought  to  be  established 
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in  the  text,  that  an  assignor,  who  has  made  an  assignment 
for  the  benefit  of  creditors,  cannot  by  his  admissions  furnish  evi- 
dence of  his  own  fraudulent  intent,  or  that  of  his  trustee.  When 
such  declarations  or  admissions  are  made  out  of  court  after  the 
execution  and  delivery  of  the  assignment  and  the  entry  of  the 
trustees  upon  the  performance  of  the  trust  by  taking  possession  of 
the  assigned  property.  Hanna  v.  Curtis^  1  Barb.  Ch.  263,  5  L. 
ed.  378;  Cuyler  v.  McCartney^  40  N.  Y.  221;  Wevnrich  v.  Porter ^ 
47  Mo.  293.  The  New  York  Court  of  Appeals  by  Earl,  J".,  in  the 
case  of  Truax  v.  Slater^  86  N.  Y.  630,  holds  that  mere  declara- 
tions of  an  assignor  of  a  chose  in  action  forming  no  part  of  any 
res  gestm  are  not  competent  to  prejudice  the  title  of  his  assignee. 
Whether  the  assignee  be  one  for  value  or  merely  a  trustee  for 
creditors;  and  whether  such  declarations  be  antecedent  or  subse- 
quent to  the  assignment,  the  same  court  held  that  after  the  execution 
and  delivery  for  the  benefit  of  creditors,  the  assignor,  for  the  pur- 
pose of  defeating  the  claim  of  the  trustees,  to  hold  and  administer 
the  property  according  to  the  trust,  cannot  invalidate  the  assign- 
ment. Mr.  Justice  Finch  has  also  held  that  evidence  and  the 
declarations  of  the  assignor  made  after  the  assignment,  acceptance 
and  delivery  of  possession  under  it,  were  properly  excluded. 
Coyne  v.  Weaver,  84  N.  Y.  386. 

'  It  would  be  contrary  to  principle  to  permit  a  title  to  chattels 
or  choses  in  action  to  be  effected  by  the  declarations  of  any  third 
party  made  after  its  inception.  Phwnix  v.  Dey,  5  Johns.  412; 
Doe  V.  Webber,  1  Ad.  &  El.  733. 

§  243.  Admissions  Ma4e  with  Tiew  to  Compromise. 

a.  Statement  of  Lord  Mansfield. — Admissions,  declarations^ 
etc.,  made  an  attempt  to  compromise  suits  are  inadmissible  against 
the  party  making  them,  as  the  statement  of  plaintiff  that  hi& 
attorney  was  interested  in  the  claim  to  show  his  interest  in  order 
to  exclude  him  as  a  witness.  Williams  v.  Thorp,  8  Cow.  201. 
It  is  the  policy  of  the  law  to  foster  and  encourage  all  designs  hav- 
ing for  their  object  the  pacification  of  controversy  and  amicable 
adjustment  of  disputes.  To  this  end,  confidential  overture 
designed  to  effect  such  a  result  are  protected,  and  are  not  admis- 
sible in  evidence  as  admissions.  Cory  v.  Brttton,  4  Car.  &  P. 
462.  The  nile  is  founded  upon  the  most  salutary  principles  and 
is  stated  by  Lord  Mansfield  thus :  "It  must  be  permitted  to  all 
men  to  buy  their  peace  without  prejudice  to  them  should  the 
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oflEer  not  succeed,  such  oflEers  being  made  to  stop  litigation  with- 
out regard  to  the  question  whether  anything  is  due  or  not.  That 
no  advantage  shall  be  taken  of  offers  made  byway  of  compromise, 
that  a  party  may,  with  impunity,  attempt  to  buy  his  peace  are 
well  established  rules  of  law,  Taylor  v.  Jones^  2  Campb.  106; 
Laurence  v.  Hojpkvns^  13  Johns.  288,  noie^  to  which  our  reason  and 
our  feelings  at  once  assent.  But  I  am  not  prepared  to  admit  that 
what  a  party  may  state  as  a  fact,  though  the  statement  may  be 
made  in  the  course  of  a  negotiation  for  a  compromise,  or  may  be 
connected  with  an  offer  to  purchase  peace,  will  not  be  as  binding 
as  if  the  fact  had  been  disclosed  in  any  way.  If  a  man  says  to 
me,  I  do  not  admit  that  I  owe  you  anything,  but  rather  than  be 
«ued  I  will  give  you  a  hundred  dollars,  it  would  be  most  unjust 
to  suffer  me  to  avail  myself  of  this  offer  to  recover  against  Iiim. 
But  if  he  tells  me,  it  is  true,  I  justly  owe  you  a  hundred  dollars, 
and  will  give  you  fifty  if  you  will  give  up  your  debt,  I  apprehend 
there  is  no  rule  of  law  so  absurd  and  unjust  as  to  prevent  my 
Availing  myself  of  my  debtor's  confession,  because  he  connected 
with  it  an  offer  of  compromise." 

b.  Yiews  of  Mississippi  Supreme  Court.— The  Mississippi 
Supreme  Court  iu  a  recent  case  has  held  that  where  a  condition 
accompanies  the  offer  to  compromise,  such  offer  cannot  be  regarded 
as  an  admission  {Read  v.  McLemore^  34  Miss.  110);  and  an 
offer  to  pay  a  debt  in  goods  instead  of  money  is  not  an  offer  to 
compromise.     Ferry  v.  Taylor^  33  Mo.  323. 

Evidence  of  the  admission  of  a  debt  and  an  offer  to  confess 
judgment  in  a  suit  pending  if  time  would  be  given  for  payment 
of  a  part  of  the  debt  does  not  come  within  the  principle  which 
excludes  offers  to  pay  by  way  of  compromise  upon  a  disputed 
claim  or  to  buy  peace,  and  is  admissible.  WNieL  v.  Holhrook^ 
37  U.  S.  12  Pet.  84,  9  L.  ed.  1009. 

§  244.  Admissions  to  Prove  Partnership. 

a.  Not  Evidence  After  Debt  Incurred.— Declarations  of 
defendants  sought  to  be  charged  as  a  partner,  that  he  was  not  a 
partner,  made  to  plaintiff  after  the  partnership  debt  was  incurred, 
are  not  evidence  conclusive  of  the  fact. 

Depositions  which  related  to  the  declarations  of  such  parties, 
that  he  was  not  such  partner,  not  made  in  plaintiff's  presence  are 
inadmissible.  Teller  v.  PaUen,  61  U.  S.  20  How.  125,  15  L.  ed. 
831. 
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A  declaration  or  admission  by  a  person  that  he  is  a  partner,  is 
evidence  against  him,  and  will,  as  far  as  he  is  concerned,  be  evi- 
•dence  of  the  existence  of  the  partnership.  Therefore,  words 
uttered  or  letters  written  in  the  course  of  commercial  transac- 
tions, are  constantly  received  in  evidence,  to  charge  the  speaker 
•or  writer  as  a  partner.  De  Serkom  v.  Smith,  1  Esp.  29;  Gibbons 
V.  Wilcox,  2  Stark.  39;  Parker  v.  Barker,  3  Moore,  226;  S/iott  v. 
Strealjield,  1  Mood.  &  M.  9;  WUliams  v.  Mudie,  1  Car.  &  P. 
158;  Chaviplin  v.  Tilley,  3  Day,  306;  Mitchell  t.  RouUtone,  2 
Ilall,  351;  Thommon  v.  Kalbach,  12  Serg.  &  R.  238;  McGregor 
V.  Clevdatid,  5  Wend.  477;  Reynolds  v.  Cleveland,  4  Cow.  282; 
McPhers(m  v.  Rathhone,  7  Wend.  216,  11  Wend.  96;  Grant  v. 
ShuTier,  1  Wend.  148;  Halliday  v.  JUcPougall,  20  Wend.  81; 
Gowan  v.  Jackson,  20  Johns.  176;  Whifney  v.  Ferris,  10  Johns.  ^^, 

The  mere  acknowledgement  of  two  partnere  that  a  third  person 
was  a  co-partner,  is  not  sufficient  to  charge  him.  Whitney  v. 
Sterling,  14  Johns.  215;  Miller  v.  M^Clenachan,  1  Teates,  144; 
Corps  V.  Robinson,  2  Wash.  C.  C.  388;  McPherson  v.  Rathbone, 
7  Wend.  216;  RobUns  v.  Willard,  6  Pick.  464;  Ma?^tin  v.  Kaf- 
froth,  16  Serg.  &  R.  120. 

b.  Of  General  Reputation. —  General  reputation,  standing 
alone  and  not  offered  in  corroboration  of  facts  and  circumstances,  is 
inadmissible  in  evidence  to  prove  a  partnership.  Quwre,  whether 
it  be  admissible  even  as  auxiliary  evidence.  Halliday  v.  Mo- 
Dougall,  20  Wend.  81;  McPherson  v.  Rathbone,  11  Wend.  96; 
Gowan  V.  Jackson,  20  Johns.  176. 

Admissions  or  declarations  of  a  person  may  be  given  in  evi- 
dence against  him,  to  show  that  he  is  a  partner  in  the  firm;  but 
the  declarations  of  one  person,  that  another  person  is  a  partner, 
are  not  legal  evidence  as  to  the  latter.  They  are  evidence  only 
against  those  who  make  them.  Kirby  v.  Hewitt,  26  Barb.  607; 
Da/vidson  v.  H^ctchins,  1  Hilt.  123. 

Such  evidence  is  incompetent,  except  against  declarant,  unless 
in  connection  with  other  prima  facie  evidence  that  the  other  per- 
son was  a  partner  with  declarant,  or  authorized  him  to  make  the 
statement,  or  was  aware  of  it  and  was  silent.  Pleasants  v.  Fani, 
89  U.  S.  22  Wall.  120,  22  L.  ed.  782;  Robins  v.  Warde,  111  Mass. 
244;  Donley  v.  Hall,  5  Bush,  549;  Johnson  v.  Gallivan,  52  N. 
H.  143;  Van  Eps  v.  Dillaye,  6  Barb.  244;  Barcroft  v.  Haworth, 
29  Iowa,  462.     The  declaration  does  not  really  corroborate  as 
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against  the  others,  but  it  ceases  to  be  error  to  receive  it  against 
them.     Gardner  v.  Northwestern  Mfg,  Co.  62  111.  367. 

General  reputation,  common  rumor,  belief  or  opinion  of  witness 
founded  on  hearsay  is  not  competent  evidence  of  partnership. 
Bowen  v,  Rutherford^  60  111.  41;  Brovm  v.  CrandaU^  11  Conn. 
93;  Turner  v.  Mcllhaney^  8  Cal.  576;  TuirUm  v.  Goldsmith^  40 
Ga.  221;  Hicks  v.  Cram,  17  Vt.  449. 

The  English  cases  on  this  subject  are  collated  in  a  foot  note  to 
Teller  v.  Fatten,  61  U.  S.  20  How.  125,  15  L.  ed.  831. 

^  245.  Admission  in  Deeds^  Estoppel. — The  mere  fact  that 
an  admission  was  made  under  oath  does  not  of  itself  render  it  con- 
clusive against  the  party,  but  it  adds  greatly  to  the  weight  of  the 
testimony,  throwing  upon  the  party  making  it  the  burden  of  show- 
ing that  it  was  a  case  of  clear  and  innocent  mistake. 

Admissions  in  deeds,  as  between  the  parties  and  their  privies,, 
are  generally  regarded  as  estoppels,  if  properly  pleaded,  and  when 
not  technically  so,  they  are  entitled  to  great  weight  from  the 
solemnity  of  their  nature.  But  when  offered  in  evidence  by  a 
stranger,  the  adverse  party  may  repel  their  effect  in  the  same 
manner  as  though  they  were  only  parol  admissions. 

Keceipts  or  other  acknowledgments,  given  for  goods  or  money,, 
whether  on  separate  papers  or  indorsed  on  deeds,  or  on  negotia- 
ble securities,  the  adjustment  of  a  loss  on  a  policy  of  insurance,, 
made  without  full  knowledge  of  all  the  circumstances,  or  under 
a  mistake  of  law  or  fact,  or  under  any  other  invalidating  circum- 
stances, and  accounts  rendered,  such  as  an  attorney's  bill  and  the 
like,  do  not  estop  the  party  making  them  from  denying  the  facts 
therein  stated.  Reyner  v.  Hall,  4  Taunt.  725,  and  cases  cited; 
Wood,  Pr.  Ev.  §  186. 

§  246.  Admissions  Discredited  How. 

a.  No  Limitation. — There  is  no  limitation  upon  a  party  to- 
introduce  evidence  to  contradict  the  truth  of  his  own  admissions, 
where  such  admissions  were  retrospective,  and  not  operating  by 
way  of  an  estoppel.  Garland  v.  Day,  4  E.  D.  Smith,  251;  Young 
V.  Bushnell,  8  Bosw.  1;  Young  v.  Foute,  43  111.  33. 

Where  an  admission  is  voluntarily  and  deliberately  made,  and 

it  is  satisfactorily  proved,  it  may  be  strong  evidence  against  the 

party  making  it.     Saveland  v.  Green,  40  Wis.  431. 

•  The  force  and  efficacy  of  admissions  may  be  largely  neutralLzed 

by  showing  that  they  were  made  under  a  mistake  of  law,  provided 
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the  other  party  lias  not  been  induced  to  change  his  condition  to 
his  detriment  in  consequence.  Newton  v.  Liddiardj  12  Q.  B. 
925;  Newton  v.  Belcher^  12  Q.  B.  921;  Heane  v.  Rogers^  9  Barn. 
A  C.  577;  3  Wait,  L.  &  Pr.  (5th  ed.)  418. 

b.  Admission  When  ConclnsiTe. — An  admission  or  declara- 
tion is  never  conclusive,  whether  made  in  writing  or  verbally,  as 
a  mere  admission  or  declaration  not  acted  upon.  It  may  become 
fio,  or  rather  the  party  may  be  estopped  from  contracting  it  as 
against  one  who  has  acted  on  the  faith  of  it  and  has  parted  with 
property,  relying  upon  the  truth  of  the  statement.  But  admis- 
sions and  receipts,  as  such,  are  always  open  for  any  mistake,  error 
or  false  statement  contained  in  them.  In  a  word,  they  may 
always  be  contradicted,  varied  or  explained  by  parol  testimony. 
1  Phil.  Ev,  107,  Cow.  &  Hill's  Notes,  213,  note  194 ;  3  Stark. 
Ev.  1271;  Tohey  v.  Barbe,^,  5  Johns.  68;  Ellis  v.  WiUard,  9  N.  Y. 
529. 

A  receipt  is  frequently  held  to  be  an  admission  against  the  party 
giving  it,  and  when  it  is  not  in  the  nature  of  a  contract  parol  evi- 
dence is  admissible  to  explain  or  modify  it. 

A  receipt  in  these  words  "  Received  payment  of  M.  K.  &  Co.'s 
note,  four  months,"  may  be  explained  or  modified  by  parol  evi- 
-dence.     BusweU  v.  Pioneer^  37  N.  Y.  312. 

c.  Rebuttal  of  Evidence  of  Admission.— A  party  cannot 
rebut  the  evidence  of  his  own  admissions  by  diif  erent  declarations 
made  at  other  times,  but  he  may  show  that  they  were  not  true. 
The  declarations  of  a  party  that  he  had  promised  four  horses  to 
a  stage  line  are  not  evidence  sufficient  to  warrant  the  inference 
that  he  was  a  joint  proprietor,  and  it  is  competent  to  repel  all 
inferences  to  his  prejudice  by  showing  that  he  actually  sold  three 
horses  to  the  agent  of  the  ostensible  proprietor  of  the  line.  A7I' 
devBon  v.  Snow^  9  Ala.  247. 

d.  Miscellaneous  Instances. — Although  the  declarations  or 
admissions  of  a  party  are  evidence  against  himself,  yet  they  do 
not,  when  offered,  justify  him  in  introducing  proof  of  his  counter 
declaiations,  made  at  different  times,  unless  the  latter  form  a  part 
of  the  res  gestcB.  Roberts  v.  Trawick^  22  Ala.  490.  He  may 
show  that  he  made  them  jocularly.  Beebe  v.  De  Baun^  8  Ark. 
510. 

Verbal  admissions  hastily  made  without  investigation  and  in 
ignorance  of  material  facts  in  the  case,  are  not  binding  when  tlie 
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facts  to  the  contrary  are  unequivocally  established.  Martin  y^ 
Peters,  4  Robt.  434. 

Where  an  admission  was  on  the  authority  of  a  decision,  which 
has  been  overruled,  and  was  to  the  prejudice  of  the  party  making^ 
it,  he  is  held  not  to  be  bound  by  it  ITays  v.  Coffe,  2  Tex.  601;. 
Wood,  Pr.  Ev.  §  162. 

The  rule  that  statements  made  in  the  presence  and  hearing  of  & 
person  uncontradicted  by  him  are  implied  admissions  has  no  ope* 
ration  when  the  party  is  under  arrest  at  the  time.  State  v.  JIow- 
ard,  102  Mo.  142. 

The  admissions  of  a  bank  cashier  as  to  the  amount  which  he 
owes  the  bank  are  competent  evidence  in  an  action  to  recover  such 
indebtedness  from  the  sureties  of  his  official  bond.  McShane  v^ 
H(ywa/rd  Bank,  10  L.  K.  A.  552,  73  Md.  135. 

An  admission  bv  one  of  two  defendants  who  have  answered 
separately,  of  a  partnership  between  them,  is  admissible  against 
himself.      Vannoy  v.  Klein,  122  Ind.  416. 

A  wife  claiming  that  her  abandonment  of  her  home  was  caused 
by  the  conduct  of  her  husband  must,  in  the  fact  of  his  denial,  if 
she  seeks  a  divorce  on  the  ground  of  desertion,  sustain  her  claim 
by  the  con'oborative  evidence  of  circumstances  or  of  other  wit- 
nesses.   Herald  v.  Herold,  9  L.  R.  A.  696,  47  N.  J.  Eq.  210. 

The  deliberate  admissions  of  a  defendant,  if  sufficiently  clear, 
full  and  precise,  and  relative  to  existing  facts,  and  not  to  mere 
intention,  are  competent  to  establish  an  actual  gift  by  deceased  «n- 
prijesentL    Sourwiiie  v.  Claypool  (Pa.)  21  Pittsb.  L.  J.  N.  S.  146. 

§247.  Admissions  Against  Interest. — ^^The  fact  that  an 
admission  is  against  the  interest  of  the  party  who  made  it,  always 
raises  a  very  strong  presumption  that  it  is  true,  and  not  withstand- 
ing the  fact  that  it  sometimes  happens  that  a  party  makes  a  false 
statement,  which  he  believes  at  the  time  to  be  for  his  own  advan- 
tage, although  it  afterwards  turns  out  to  the  contrary,  yet  even 
under  such  circumstances  it  is  no  more  than  right  that  the  fact  of 
his  having  made  such  a  statement  should  be  given  in  evidence,  if 
for  no  other  purpose,  at  least  to  throw  upon  him  the  burden  of 
explaining  it,  and  thereby  showing  his  disposition  to  depart  from 
the  truth  when  he  considers  that  his  interests  will  be  subserved 
by  such  a  course."     Reynolds,  Theory  of  Law  of  Ev.  §  19. 

Any  review  of  this  subject  is  conspicuously  deficient  without  a 
reference  to  the  exhaustive  opinion  of  Mr.  Jitatice  Story  in  JVich- 
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oils  V.  Wehh,  21  TJ.  S.  8  Wheat,  326,  5  L.  ed.  628,  decided  in 
1823.  The  case  itself  was  one  of  exceptional  interest,  was 
argued  by  eminent  counsel,  the  decision  was  by  an  undivided 
court,  and  the  distinguished  jurist  who  wrote  for  affirmance  may 
be  said  to  have  exhausted  the  subject,  in  that  neither  comment 
nor  cavil  has  ever  arisen  during  the  period  of  seventy  years  the 
rule  there  proclaimed  and  expounded  has  been  in  force.  From 
that  opinion  I  excerpt  the  following: 

"  The  rules  of  evidence  are  of  great  importance,  and  cannot  be 
departed  from  without  endangering  private  as  well  as  public 
rights.  Courts  of  law  are  therefore  extremely  cautious  in  the 
introduction  of  any  new  doctrines  of  evidence  which  trench  upon 
old  and  established  principles.  Still,  however,  it  is  obvious  that 
as  the  rules  of  evidence  are  founded  upon  general  interest  and 
convenience,  they  must  from  time  to  time,  admit  of  modifications 
to  adapt  them  to  the  actual  condition  and  business  of  men,  or 
they  would  work  manifest  injustice;  and  Lord  EUenborough  has 
veiy  justly  observed  that  they  must  expand  according  to  the^ 
exigencies  of  society.  Pritt  v.  Fairdough^  3  Campb.  305.  The 
present  case  affords  a  striking  proof  of  the  correctness  of  thij? 
remark.  Much  of  the  business  of  the  commercial  world  is  done 
through  the  medium  of  bills  of  exchange  and  promissory  notes. 
The  rules  of  law  require  that  due  notice  and  demand  shall  be 
proved,  to  charge  the  indorser.  What  would  be  the  consequence, 
if,  in  no  instance,  secondary  evidence  could  be  admitted,  of  a. 
nature  like  the  present  ?  It  would  materially  impair  the  negotia- 
bility and  circulation  of  these  important  facilities  to  commerce, 
since  few  persons  would  be  disposed  to  risk  such  property  upon 
the  chance  of  a  single  life;  and  the  attempt  to  multiply  witnesses 
would  be  attended  with  serious  inconveniences  and  expenses. 
There  is  no  doubt  that,  upon  the  principles  of  law,  protests  of 
foreign  bills  of  exchange  are  admissible  evidence  of  a  demand 
upon  the  drawee;  and  upon  what  foundation  does  this  doctrine 
rest,  but  upon  the  usage  of  merchants  and  the  universal  conven- 
ience of  mankind  ?  There  is  not  even  the  plea  of  absolute  neces- 
sity to  justify  its  introduction,  since  it  is  equally  evidence,  whethc^r 
the  notary  be  living  or  dead.  The  law,  indeed,  places  a  confi- 
dence in  public  officers  acting  as  the  agents  and  instruments  of 
private  parties. 

The  general  objection  to  evidence,  of  the  character  of  that  now 
before  the  Court,  is  that  it  is  the  nature  of  hearsay,  and  the  party 
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is  deprived  of  the  benefit  of  cross-examination.  That  principle 
also  applies  to  the  case  of  foreign  protests.  But  the  answer  is 
that  it  is  the  best  evidence  the  nature  of  the  case  admits  of.  If 
the  party  is  dead  we  cannot  have  his  personal  examination  on 
oath;  and  the  question  then  arises,  whether  there  shall  be  a  total 
failure  of  justice,  or  secondary  evidence  shall  be  admitted  to  prove 
facts,  where  ordinary  prudence  cannot  guard  us  against  the  effects 
of  human  mortaUty.  Vast  sums  of  money  depend  upon  the  evi- 
dence of  notaries  and  messengers  of  banks;  and  if  their  memoran- 
dums, in  the  ordinary  discharge  of  their  duty  and  employment 
are  not  admissible  after  tlieir  death  the  mischiefs  must  be  very 
extensive."  NicholU  v.  WM,  21  U.  S.  8  Wheat.  326,  5  L.  ed. 
628.  The  opinion  declares  broadly  and  without  proviso  or  excep- 
tion a  rule  tliat  is  now  well  recognized. 

In  so  far  as  a  statutory  form  of  expression  is  deemed  advisable. 
Sir  James  Stephen  may  be  presumed  to  have  met  the  most  criti- 
cal requirements  in  his  statement  of  the  English  rule;  his  lan- 
guage is  in  the  manner  following: 

"  A  declaration  is  deemed  to  be  relevant  if  the  declarant  had 
pecuUar  means  of  knowing  the  matter  stated,  if  he  had  no  inter- 
est to  misrepresent  it,  and  if  it  was  opposed  to  his  pecuniary  or 
proprietary  interest.  The  whole  of  any  such  declaration,  and  of 
any  other  statement  referred  to  in  it,  is  deemed  to  be  relevant, 
although  matters  may  be  stated  which  were  not  against  the 
pecuniary  or  proprietary  interest  of  the  declarant;  but  statements 
not  referred  to  in,  or  necessary  to  explain  such  declarations,  are 
not  deemed  to  be  relevant  merely  because  they  were  made  at  the 
same  time  or  recorded  in  the  same  place. 

"  A  declaration  may  be  against  the  pecuniary  interest  of  the 
person  who  makes  it,  if  part  of  it  charge  him  with  a  liability, 
though  other  parts  of  the  book  or  document  in  which  it  occurs 
may  discharge  him  from  such  liability  in  whole  or  in  part,  and  (it 
seems)  though  there  may  be  no  proof  other  than  the  statement 
itself  either  of  such  liability  or  of  its  discharge  in  whole  or  in 
part. 

"  A  statement  made  by  a  declarant  holding  a  limited  interest  in 
any  property  and  opposed  to  such  interest  is  deemed  to  be  relev- 
ant only  as  against  those  who  claim  under  him,  and  not  as  against 
the  reversioner. 

"An  indorsement  or  memorandum  of  a  payment  made  upon  any 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on 
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behalf  of  the  party  to  whom  such  payment  was  made,  is  not  suffi- 
cient proof  of  such  payment  to  take  the  case  out  of  the  operation 
of  the  Statutes  of  Limitation;  but  any  such  declaration  made  in 
any  other  form  by  or  by  the  direction  of  the  person  to  whom  the 
payment  was  made,  is  when  such  person  is  dead,  sufficient  proof 
for  the  purpose  aforesaid. 

"Any  indorsement  or  memorandum  to  the  effect  above  men- 
tioned made  upon  any  bond  or  other  specialty  by  a  deceased  per- 
son, is  regarded  as  a  declaration  against  the  proprietary  interest 
of  the  declarant  for  the  purpose  above  mentioned,  if  it  is  sliown 
to  have  been  made  at  the  time  when  it  purports  to  have  been 
made;  but  it  is  uncertain  whether  the  date  of  such  indorsement 
or  memorandum  may  be  presumed  to  be  correct  without  inde- 
pendent evidence. 

"Statement  of  relevant  facts  opposed  to  any  other  than  the  pecun- 
iary or  proprietary  interest  of  the  declarant  are  not  deemed  to  be 
relevant  as  such."     Stephen,  Dig.  art.  28. 

§  248.  The  English  Rule. 

a.  Admissions  by  Strangers. — This  entire  subject  of  admis- 
sion as  applied  to  this  immediate  connection  is  disposed  of  by  Sir 
James  Stephen,  in  a  somewhat  summary  manner  which  has  never- 
theless met  with  the  entire  approval  of  the  English  jurists  who 
have  been  called  upon  to  weigh  its  effect  and  give  force  and  con- 
sistency to  the  provisions;  the  text  is  appended  in  full. 

"Statement  by  strangers  to  a  proceeding  are  not  relevant,  as 
against  the  parties,  except  in  the  cases  hereinafter  mentioned. 

"In  actions  against  sheriffs  for  not  executing  process  against 
debtors,  statements  of  the  debtor's  admitting  his  debt,  to  be  due 
to  the  execution  creditor,  are  deemed  to  be  relevant  as  against 
the  sheriff. 

"  In  actions  by  the  trustees  of  bankrupts'  an  admission  by  the 
bankrupt  of  the  petitioning  creditor's  debt,  is  deemed  to  be  rele- 
vant as  against  the  defendant."     Stephen,  Dig.  art.  18. 

b.  Admissions  of  Person,  Referred  to  by  Party. — "When  h 
party  to  any  proceeding  expressly  refers  to  any  person  for  infor- 
mation in  reference  to  a  matter  in  dispute,  the  statements  of  that 
other  person  may  be  admissions  as  against  the  person  who  refers 
to  him."     Stephen,  Dig.  art.  19. 

c.  Admissions  made  Without  Prejudice. — "No  admission  in 

deemed  to  be  relevant  in  any  civil  action  if  it  is  made  either  upon 
31 
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an  express  condition  that  evidence  of  it  is  not  to  be  given,  or 
under  circumstances  f ro9i  which  the  judge  infers  that  the  parties 
together  agreed  together  that  evidence  of  it  should  not  be  given^. 
or  if  it  was  made  under  duress."    Stephen,  Dig.  art.  20. 

§  249.  Miscellaneous  Topics  on  the  Subject. — ^An  admission 
of  what  a  person  said  about  his  indebtedness  to  another  is  com- 
petent evidence  upon  that  question  between  those  parties,  but  not 
as  to  the  third  person  not  present  at  the  time  of  the  admission. 
Overstreet  v.  Manning^  67  Tex.  657. 

Admissions  in  letters  written  after  the  date  of  the  deed  are  ad- 
missible in  evidence  in  a  suit  to  vacate  the  deed  for  fraud.  Can- 
Urn  V.  McGraw,  10  Cent.  Rep.  137,  67  Md.  583. 

Admissions  in  an  affidavit  for  continuance  may  be  used  against 
defendant    Be?der  v.  State,  11  West.  Kep.  104, 112  Ind.  140. 

An  offer  of  compromise  of  a  legal  controversy,  not  accepted,  is 
not  competent  evidence  for  or  against  either  party.  Authorities 
cited  in  Zoui»viUe,  N.  A»  <&  C.  li.  Co,  v.  Wright^  13  West.  Eep. 
806,  115  Ind.  378;  Binford  v.  Young,  13  West  Eep.  815,  115 
InA  174. 

If  the  object  of  the  party  making  an  offer  was  to  buy  his  peace,, 
which  is  impliedly  manifested  by  a  mere  proposition  to  pay  a  sum 
in  settlement,  it  is  deemed  to  have  been  made  without  prejudice, 
and  is  not  admissible  in  evidence.  International  ds  O.  iT.  R,  Co^ 
V.  RagadaU,  67  Tex.  24. 

Evidence  that  before  a  suit  for  damages  for  injuries  inflicted  by 
by  a  vicious  dog  was  brought,  the  defendant  offered  the  party  in- 
jured money,  is  admissible  to  show  an  admission  of  liability,  if 
not  made  confidentially  or  for  the  sake  of  peace.  Brice  v.  Bauer, 
11  Cent  Kep.  327,  108  K  T.  428. 

The  fact  that  some  things  may  have  been  said  in  a  conversa- 
tion, which  witness  did  not  hear,  does  not  render  his  testimony 
as  to  what  he  did  hear  inadmissible.  Denver  dk  JR.  G.  B.  Co.  v^ 
Nets,  10  Colo.  56. 

Declarations  of  deceased  disinterested  parties  who  were  in  a 
position  to  know  are  admissible  to  establish  boundary.  Tucker 
V.  Smith,  68  Tex.  473. 

Much  latitude  is  allowed  in  the  introduction  of  evidence  as  to 
the  birth,  age,  and  death  of  a  person.  -Evidence  of  an  inscription 
on  a  tombstone  may  be  admissible.  Smith  v.  JPatterson^  14  West 
Eep.  757,  95  Mo.  525. 
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The  existence  of  a  partnership  cannot  be  proved  by  common 
report  or  general  reputation.     Ma/rhle  v.  Lypes^  82  Ala.  322. 

The  admissions  of  a  partner  while  engaged  in  the  adjustment 
of  partnership  business  after  the  dissolution  of  the  firm,  may  be 
given  in  evidence  to  charge  the  other  partners  in  relation  to  such 
business.  Feigley  v.  Whitaker^  22  Ohio  St.  606,  10  Am.  Rep. 
778;  Wood  v.  Braddick,  1  Taunt.  104. 

The  above  doctrine,  as  laid  down  in  Wood  v.  Braddicky  is  ap- 
proved by  the  English  common  law  decisions  and  in  many  Amer- 
ican cases.  Simpson  v.  Geddes^  2  Bay,  533;  Joslyn  v.  Smithy  13 
Vt.  353;  Cady  v.  Shepherd,  11  Pick.  400;  Shelton  v.  Cocke,  3 
Munf.  191;  Mann  v.  Locke,  11  N.  H.  246;  Gay  v.  Bowen,  8  Met. 
100;  Brexcater  v.  Hardeman^  Dudley,  138;  Parker  v.Merrilly  t> 
Me.  41;  Zacy  v.  McNeile,  4  Dow.  <te  R.  7;  Whitcond)  v.  Whitingy 
2  Dougl.  652;  Pritchard  v.  Draper,  1  Russ.  &  M.  191;  Jackson, 
V,  Fairbank,  2  H.  Bl.  340;  Garland  v.  Agee,  7  Leigh,  362;  Bridge 
V.  Gray,  14  Pick.  55;  Yinal  v.  BurriU,  16  Pick.  401;  Ide  v.  In- 
graham,  5  Gray,  106;  Bearddley  v.  Hall,  36  Conn.  270;  Whedock 
V.  Doolitile,  \i  Vt.  440;  Shepley  v.  TTa^^Aot^^,  22  Me.  497. 

The  broad  doctrine  of  Wood  v.  Braddick  has  been  disapproved 
in  many  American  cases,  especially  in  New  York,  Kentucky,  Il- 
linois, Indiana  and  Missouri,  and  also  by  the  Supreme  Court  of 
the  United  States.  Bell  v.  Iforrison,  26  U.  S.  1  Pet.  351,  7  L. 
ed.  174;  YanKeuren  v.  Parmelee,  2  N.  Y.  523;  Shoemaker  v. 
Benedict,  UN.  Y.  176;  Mason  v.  Howell,  14  Ark.  199;  Beloie 
V.  Wynne,  7  Yerg.  534;  Levy  v.  Cadet,  17  Serg.  &  R.  126,  17  Am. 
Dec.  650;  Exeter  Bank  v.  Sullivan,  6  N.  H.  124;  Muse  v.  Donel- 
son,  2  Humph.  166. 

Declarations  of  a  partner  after  dissolution  cannot  charge  part- 
nership with  a  debt;  if  existence  of  debt  be  proved  alivmde,  and 
the  original  liability,  such  declarations  would  be  sufficient  to  re- 
move bar  of  Statute  of  Limitations.  Willis  v.  HUl,  2  Dev.  &  B. 
L.  231,  31  Am.  Dec.  412;  FaHs  v.  SherriU,  2  Dev.  &  B.  L.  371; 
Walton  V.  Robinson,  5  Ired.  L.  341;  Hubhard  v.  Marsh,  7  Ired. 
L.  204,  statute  now  changes  this,  (Bat.  Rev.  chap.  17,  §  50); 
Greenledf  v.  Quincy,  12  Me.  11,  28  Am.  Dec.  145;  Whitcomb  v. 
Whiting,  2  Dougl.  652;  Mclntire  v.  Oliver^  2  Hawks,  209,  11 
Am.  Dec.  760. 

The  tendency  of  American  decisions  is  now  believed  to  be  con- 
trary to  this  doctrine.     See  contra  cases  last  above  cited.    Angell, 
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Lim.  §  260;  Houser  v.  Irvine,  3  Watts  &  S.  247;  Hogg  v,  OrgiUj 
34  Pa.  348. 

Admission  of  indebtedness  by  partner  after  dissolution  will  not 
of  itself  bind  other  partners.  Cluxrldon  v.  Oliphant^  3  Brev.  183, 
6  Am.  Dee.  572;  Lang  v.  Waring,  17  Ala.  157. 

Partner's  admissions  after  dissolution  of  firm  in  regard  to  part- 
nership demand,  are  competent,  though  not  conclusive  evidence. 
Cady  V.  Sh£pherd,  11  Pick.  400,  22  Am.  Dec.  379. 

Payment  of  interest  by  one  partner  on  firm  note  after  dissolu- 
tion has  been  held  to  take  the  note  out  of  the  Statute  of  Limita- 
tions.    Merritt  v.  Day,  38  N.  J.  L.  32,  20  Am.  Bep.  362. 

A  surviving  partner  cannot  bind  estate  of  deceased  partner  for 
debts  created  after  his  decease.     Cock  v.  Carson,  45  Tex.  429. 

After  dissolution  a  partner  cannot  appear  for  partner  in  a  suit 
brought  agamst  the  partners  for  a  firm  debt  {Lull  v.  Za^ni?ig,  91 
U.  S.  160,  23  L.  ed.  271;  Looiyiis  \,  Pearson,  1  Harper,  470);  nor 
before  dissolution.    Maslet  v.  Street,  2  McCord,  L.  311. 

Declarations  of  a  partner  after  dissolution  of  the  firm  bind  him- 
seK  only.  Barringer  v.  Sneed,  3  Stew.  (Ala.)  201,  20  Am.  Dec. 
74;  see  Tassey  v.  Church,  4  Watts  &  S.  141,  39  Am.  Dec.  65. 
Admission  after  dissolution  by  active  partner,  who  has  been  ap- 
pointed to  settle  firm  business,  that  a  certain  finn  debt  is  not  paid, 
is  evidence  against  co-partner.  Bridge  v.  Gray,  14  Pick.  55,  25 
Am.  Dec.  358. 

Admission  by  a  partner,  after  dissolution,  of  an  account  or  of 
a  debt,  is  not  competent  evidence  against  a  copartner.  Baker  v. 
Stackpoole,  9  Cow.  420;  Atwood  v.  Gillett,  2  Dougl.  (Mich.)  216; 
Lacoste  v.  Bexar  County,  28  Tex.  424;  Fontaine  v.  Lee,  6  Ala. 
891;  Brisban  v.  Boyd,  4  Paige,  22,  3  L.  ed.  324;  Bispham  v. 
Pattersoni,  2  McLean,  90;  Burns  v.  McKenzie,  23  Cal.  102; 
Whetmore  v.  Murdock,  3  Woodb.  &  M.  386;  Oxohigs  v.  Law,  5 
Gill  &  J.  144;  Benedict  v.  Hecox,  18  Wend.  502. 

The  admission  in  evidence  of  words  and  exclamations  used  in 
prayer,  which  inculpate  the  person  who  made  the  prayer,  is  not 
against  public  policy.      Woolfolk  v.  State,  85  Ga.  69. 

Declarations  made  by  a  party  against  his  interests,  relating  to 
the  subject  matter  involved  in  the  litigation,  are  competent.  Bohr 
V.  Neuenschwander,  120  Ind.  449. 

Evidence  of  declarations  of  a  grantor  after  his  conveyance  is 
admissible  to  impeach  the  title  of  the  grantee.  Rawson  v.  Plats- 
tedy  151  Mass.  71. 


ADMISSIONS.  485 

Evidence  of  the  admission  of  a  man  in  occupancy  of  land  only 
as  tenant  by  the  courtesy  is  not  admissible  to  effect  the  interest  of 
his  wife.     Fitzgerald  v.  Brennan^  57  Conn.  511. 

Declarations  of  a  party  in  his  own  interest,  not  made  in  the 
presence  of  the  person  claiming  adversely,  are  not  admissible 
against  the  title  of  the  latter.     Perry  v.  Perry^  130  Pa.  94. 

An  admission  as  well  as  a  confession,  made  under  duress,  is 
inadmissible,  and  it  is  equally  well  settled,  that  parol  evidence  was 
admissible  to  show  that  the  execution  of  a  certain  contract,  was 
induced  by  compulsion.  These  propositions  are  sustained  by 
TiUey  v.  Daiiion^  11  Cush.  247  and  Black  v.  Waha>%h^  SU  L.  <& 
P.  P,  Co.  Ill  111.  361. 

In  order  to  render  the  statements  of  a  person  admissible  as 
dying  declarations,  such  persons  need  not  in  express  words  declare 
that  he  knows  he  is  about  to  die,  or  to  make  use  of  equivalent 
language.     Com.  v.  Matthews,  (Ky.)  11  Ky.  L.  Kep.  505. 

Declarations  of  a  testator  just  before  his  death,  to  his  executor, 
as  to  what  was  intended  by  his  will,  which  was  made  five  years 
before  such  declaration,  are  not  a  part  of  the  res  gestce.  Pe  Oil- 
more's  Estate,  81  Cal.  240. 

Oral  declarations  of  counsel  in  a  judicial  inquiry  are  not  admis- 
sible in  evidence  as  admissions  of  fact,  so  as  to  bind  his  client.  An- 
derson V.  McAleenan  (C.  P.)  29  N.  Y.  S.  K.  406. 

Self-serving  declarations  are  not  generally  competent  evidence. 
Tobin  V.  Young,  124  Ind.  507. 

On  the  question  of  ownership  of  personal  property,  declarations 
made  by  one  while  in  the  full  possession,  control  and  use  of  the 
property  indicating  that  he  is  the  owner  are  admissible  against  one 
claiming  under  him.     Maiis  v.  Boute^  123  Ind.  522. 

It  is  essential  to  the  admissibility  of  dying  declarations  that  at 
the  time  they  were  made  declarant  was  in  actual  danger  of  death, 
that  he  had  a  full  apprehension  of  his  danger,  and  that  death 
ensued.     Pulliam  v.  State,  88  Ala.  1. 

It  is  an  obvious  suggestion  of  reason  that  tlie  admissions  made 
by  one  partner  after  a  dissolution  in  regard  to  the  business  of  the 
firm  previously  transacted,  should  be  binding  on  the  firm,  WiU 
S071  V.  MeCormick,  86  Va.  995. 

And  so  the  declarations  of  an  agent  are  admissible  when  the 
agency  is  proved  by  evidence  independent  of  the  declarations. 
Kirchner  v.  Laughlin  (N.  M.)  23  Pac.  Rep.  175.  ' 

Declamtions  of  a  partner  in  the  course  of  a  transaction  on  which 
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an  alleged  liability  of  the  firm  is  based  may  be  proved  against  the 
other  partner.    Hess  v.  Lowrey^  7  L.  R,  A.  90, 122  Ind.  225. 

The  general  rule  that  declarations  of  a  party  made  after  he  has 
parted  with  his  interest  in  the  subject  matter  cannot  be  received 
to  disparage  the  right  or  title  of  one  who  acquired  the  same  before 
such  declarations,  does  not  apply  to  transfers  of  property  made 
for  the  purpose  of  defrauding  creditors.  Smith  v.  BoyeVj  29 
Keb.  76. 

The  fraudulent  character  of  a  conveyance  being  proved  decla- 
rations and  acts  of  the  vendor,  made  shortly  after  the  alleged 
transfer  and  before  the  rights  of  innocent  parties  intervened, 
are  admissible  as  circumstances  in  corroboration  of  the  fraud. 
Ibid. 

Evidence  of  the  statements  of  a  husband  for  a  sale  of  intoxi- 
cating liquors  to  whom  his  wife  sues  under  a  civil  damage  law, 
are  inadmissible  as  against  the  wife,  where  she  has  not  called 
the  husband  as  a  witness.  Judge  v.  Jordan  (Iowa)  46  N.  "W. 
Eep.  1077. 

§  250.  Self-Serving  Admissions  of  Predecessor  in  Title. 

a.  Generally  Inadmissible. — Whether  the  admission  of  a 
previous  owner  of  a  chose  in  action  can  be  proved  against  a  pur- 
chaser from  him,  who  has  bought  for  a  fair  consideration,  and 
between  whom  and  the  former  owner  there  exists  no  other  rela- 
tion than  that  of  purchaser  and  seller,  has  been  a  matter  of  discus- 
sion. It  is  not  the  case  of  a  nominal  purchase,  the  former  owner 
retaining  the  equitable  interest,  but  of  an  actual  and  complete 
transfer  of  all  interest  to  the  purchaser.  On  that  question,  Paige 
V.  Cagwin^  7  Hill,  361,  is  a  full  authority.  That  case  was  ably 
considered  by  the  court  which  detennined  it,  and  put  an  end  to 
whatever  doubts  had  been  entertained  upon  the  questions  involved. 
Stark  V.  BosweU^  6  Hill,  405,  was  decided  shortly  after  Pai^e  v. 
Cagwiriy  and  in  its  essential  features  was  identical  with  the  case 
before  us;  and  the  supreme  court  held  the  evidence  of  the  mort- 
gagee's admission  inadmissible  to  effect  the  purchaser  of  the  land 
under  a  sale  on  a  statute  foreclosure.  In  Booth  v.  Swezet/y  8  N. 
Y.  276,  the  point  was  again  raised,  and  this  court  held  the  admis- 
sions of  the  mortgagee  inadmissible  against  his  assignee. 

b.  Opinion  of  Ch.  J.  Folger. — Chief  Jud^e  Folger  held  in  a 
subsequent  case  that  where  several  parties  were  interested  in  the 
use  of  the  water  in  a  particular  stream,  it  was  competent  to  show 
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^hat  either  of  them  said  or  did  as  to  their  relative  rights  in  the 
presence  and  hearing  of  each  other  {Crippen  v.  Moraa^  49  N.  T. 
^3);  and,  as  we  have  seen,  the  acts  and  declarations  of  a  party  in 
possession  of  lands,  as  to  the  nature  and  extent  of  his  interest,  are 
-competent  evidence  against  any  person  claiming  under  him. 
PitU  V.  Wm&r,  1  K  Y.  525. 

The  juxtaposition  of  the  two  last  cases  cited,  suggests  a  renewal 
of  the  warning  as  to  the  distinction  between  admissions  affecting 
real  and  personal  property. 

Articles  of  personal  property  constituting  a  part  of  the  wife's 
paraphernalia  may  be  proved  to  have  been  such  after  the  death  of 
the  husband,  by  evidence  of  his  self-disserving  declaration.  Moyer^s 
App.  77  Pa.  482;  Caswell  v.  Sill,  47  N.  H.  4c07;'Ora/ne  v.  Wright, 
46  HI.  107;  Benneit  v.  Camp,  54  Vt.  36.  Where  the  evidence  shows 
tlie  wife  is  acting  as  the  husband's  agent,  he  is  bound  by  any  admis- 
sions made  by  her  within  the  scope  of  an  agent's  authority. 
Carey  v.  Adkins,  4  Campb.  92;  Meredith  v.  Fooimsr,  11  Mees.  & 
W.  202;  Clifford  v.  Burton,  1  Bing.  199;  Emerson  v.  Blonden, 
1  Esp.  142;  Pickering  v.  Pickering,  6  N.  H.  124;  Wheeler  (6  W. 
Mfg.  Co.  V.  Tvadey,  75  Mo.  458;  Gehhart  v,  Burkett,  57  Ind.  378; 
liipley  V.  Mason,  Hill  &  D.  Supp.  66;  Mackinley  v.  M'^Gregor, 
Z  Whart.  369;  Murphy  v.  Hubert,  16  Pa.  50;  Barr  v.  GreenawaU, 
62  Pa.  172;  Riley  v.  Suydam,  4  Barb.  222;  Peck  v.  Ward,  18  Pa. 
-506;  StaU  v.  Meek,  70  Pa.  181;  Colga/n  v.  Philips,  7  Kich.  L.  359; 
RocheUe  v.  Harrison,  8  Port.  (Ala.)  351;  Laaig  v.  Waters,  47  Ala. 
^24;  CantreU  v.  Col/weU,  3  Head,  471. 
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a.  The  Method  Smictioned  by  Usage, 
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§  251.  The  Term  Defined. 

a.  By  Chief  Judge  Folger.  —  Tlie  meaning  of  the  word 
''relevant,"  as  applied  to  testimony,  is  that  it  directly  touches  upon 
the  issue  which  the  parties  have  made  by  their  pleadings,  so  as  to 
assist  in  getting  at  the  truth  of  it.  Whatever  testimony  is  offered, 
which  would  assist  in  knowing  which  party  spoke  the  truth  of  the 
issue,  is  relevant;  and  when  to  admit  it  did  not  override  other 
formal  rules  of  evidence,  it  ought  to  be  taken.  In  determining 
whether  evidence  is  relevant  all  the  issues  must  be  kept  in  view 
as  it  may  be  admissible  as  to  one  though  not  as  to  another.  Pldtr- 
ner  v.  Platner,  78  N.  Y.  90. 

Testimony  is  relevant  which  has  a  tendency,  however  remote,  to 
establish  the  probability  of  the  fact  in  controversy.  TruU  v. 
True,  33  Me.  367. 

b.  By  Wait. — "  The  object  of  every  trial  is  to  ascertain  the 
truth  of  the  allegations  put  in  issue;  and  no  evidence  is  admis- 
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fiible  which  does  not  tend  to  prove  or  disprove  such  issues.  It  is 
not  necessary  that  the  evidence  should  bear  directly  upon  the 
particular  matters  in  issue,  for  the  evidence  offered  may  be  rele- 
vant and  material  otherwise."    3  Wait,  L.  &  Pr.  272. 

c.  By  Sir  James  Stephen. — "The  word  'relevant'  means  that 
any  two  facts  to  which  it  is  applied  are  so  related  to  each  other 
that  according  to  the  common  course  of  events  one  either  taken 
by  itself  or  in  connection  with  other  facts  proves  or  renders  prob- 
able the  past,  present,  or  future  existence  or  non-existence  of  the 
other."    Stephen,  Dig.  art.  1. 

This  last  definition  of  the  term  is  somewhat  unsatisfactory,  and 
it  is  difficult  to  understand  why  its  distinguished  author  failed  to 
incorporate  the  expressive  language  of  lus  introductory  chapter 
within  the  limits  of  the  article  quoted  in  so  far  as  that  language 
was  applicable.  No  exposition  of  this  topic  has  been  attempted 
that  rivals  in  conciseness  and  precision  the  following:  "The  facts 
which  may  be  proved  are  facts  in  issue,  or  facts  relevant  to  the 
issue. 

"Facts  in  issue  are  those  facts  upon  the  existence  of  which  the 
right  or  liability  to  be  ascertained  in  the  proceeding  depends. 

"I.  Facts  relevant  to  the  issue  are  facts  from  the  existence  of 
which  inferences  as  to  the  existence  of  the  facts  in  issue  may  be 
drawn. 

"A  fact  is  relevant  to  another  fact  when  the  existence  of  the  one 
can  be  shown  to  be  the  cause  or  one  of  the  causes,  or  the  effect  or 
one  of  the  effects,  of  the  existence  of  the  other,  or  when  the  exist- 
ence of  the  one,  either  alone  or  together  with  other  facts,  renders 
the  existence  of  the  other  highly  probable,  or  improbable,  accord- 
ing to  the  common  course  of  events. 

"Four  classes  of  facts,  which  in  common  life  would  usually  be 
regarded  as  falling  within  this  definition  of  relevancy,  are  excluded 
from  it  by  the  Law  of  Evidence  except  in  certain  cases: 

"1.  Facts  similar  to,  but  not  specifically  connected  with,  each 
other.    {lies  inter  alias  actas.) 

"2.  The  fact  that  a  person  not  called  as  a  witness  has  asserted  the 
existence  of  any  fact.     (Hearsay.) 

"3.  The  fact  that  any  person  is  of  opinion  that  a  fact  exists. 
(Opinion.) 

"4.  The  fact  that  a  person's  character  is  such  as  to  render  con- 
duct imputed  to  him  probable  or  improbable.     (Character.) 
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"To  each  of  those  four  exclusive  rules  there  are,  however,  im- 
portant exceptions,  which  are  defined  by  the  Law  of  Evidence. 

"II.  As  to  the  manner  in  which  a  fact  in  issue  or  relevant  fact 
must  be  proved. 

"Some  facts  need  not  be  proved  at  all,  because  the  court  will  take 
judicial  notice  of  them  if  they  are  relevant  to  the  issue. 

"Every  fact  which  requires  proof  must  be  proved  either  by  oral 
or  by  documentary  evidence. 

"Every  fact,  except  (speaking  generally)  the  contents  of  a  docu- 
ment, must  be  proved  by  oral  evidence.  Oral  evidence  must  in 
«very  case  be  direct,  that  is  to  say,  -it  must  consist  of  an  assertion 
by  the  person  who  gives  it  that  he  directly  perceived  the  fact  to 
the  existence  of  which  he  testifies. 

"Documentary  evidence  is  either  primary  or  secondary.  Pri- 
mary evidence  is  the  document  itself  produced  in  court  for 
inspection. 

"Secondary  evidence  varies  according  to  the  nature  of  the  docu- 
ment. In  the  case  of  private  documents,  a  copy  of  the  document, 
•examined  or  certified  copies,  or  exemplifications,  must  or  may  be 
produced  in  the  absence  of  the  documents  themselves." 

d.  By  Reynolds. — ^Whenever  any  fact  or  series  of  facts  would, 
if  true,  conclusively  establish  tlie  existence  or  non-exiBtence  of 
any  fact  relevant  thereto,  such  fact  or  series  of  facts  is  always  rele- 
vant, and  proof  thereof  may  be  given  in  evidence;  but  when  the 
effect  of  proving  a  fact  offered  in  evidence  would  only  be  to  ren- 
der more  or  less  probable  the  existence  or  non-existence  of  a  fact 
in  issue  or  relevant  thereto,  then  the  question  of  its  admissibility 
becomes  one  of  much  more  diflSculty,  and  must  be  determined  by 
the  sound  discretion  of  the  judge  under  all  circumstances  of  the 
■case,  according  to  the  degree  of  light  which  it  would  throw  upon 
the  matter  in  issue,  subject,  however,  to  certain  established  rules, 
by  which  some  classes  of  facts  are  required  to  be  always  admitted 
as  relevant  while  some  other  classes  are  excluded  as  irrelevant. 
Reynolds'  Theory  of  the  Law  of  Evidence,  §  5. 

Condensed  and  simplified  the  averment  holds  good,  that 
whatever  facts  are  necessarily  involved  in  any  question  submitted 
to  a  court  for  its  determination,  are  said  to  be  in  issue,  and  evi- 
dence as  to  their  existence  or  non-existence  is  always  relevant. 

Wlienever  any  material  fact  is  alleged  in  the  pleading  of  a  cause 
by  either  party  and  is  denied  by  the  other,  that  fact  "  is  in  issuef 
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but  in  order  that  a  fact  may  be  in  issue,  it  is  not  necessary  that  it 
be  specifically  alleged  or  denied  in  the  pleadings;  it  is  sufficient 
that  it  constitutes  one  of  the  component  parts  of  a  fact  so  alleged 
or  denied.     Reynolds'  Theory  of  the  Law  of  Evidence,  §  6. 

§  252.  Belevaiicy  not  the  Sole  Test  of  Admissibility. 

a.  A  Dissenting  View. — Mr.  Chamberlayne,  in  his  commentary 
upon  Best's  Principles  of  the  Law  of.  Evidence,  vigorously  dis- 
sents  from  some  conclusions  reached  by  Sir  James  Stephen.  His 
assault  upon  the  position  taken  by  the  English  jurist,  while  per- 
haps ineffectual  in  an  argumentative  sense,  has  at  least  had  the 
effect  of  emphasizing  a  distinction  it  is  highly  proper  to  observe, 
and  but  too  frequently  overlooked.  The  learned  commentator 
said:  "Logical  relevancy  is  assumed  by  Mr,  Justice  Stephen 
throughout  the  Digest  of  Evidence  to  be  the  sole  rational  test  of 
admit^sibility;  that  the  two,  relevancy  and  admissibiUty,  are  or 
ought  to  be  co-extensive  and  interchangeable  terms.  This  is  cer- 
tainly a  mistake.  Public  policy,  considerations  of  fairness,  the 
j)ractical  necessity  for  reaching  speedy  decisions,  these  and  similar 
re&sions  cause  constantly  the  necessary  rejection  of  much  evidence 
entirely  relevant,  and  they  must  continue  to  do  so.  All  admissible 
evidence,  as  has  been  said,  mjpra^  is  relevant;  but  aU  relevant 
evidence  is  not  therefore  admissible.  A  communication  to  a  legal 
adviser,  or  a  criminal  confession  improperly  obtained,  may,  un- 
doubtedly, be  relevant,  in  a  high  degree.  They  are  none  the  less 
inadmissible."     Best,  Ev.  251,  note^  Chamberlayne's  ed. 

The  word  "  relevant "  means  that  any  two  facts  to  which  it  is. 
applied  are  so  related  to  each  other  that  according  to  the  common 
course  of  events  one  either  taken  by  itself  or  in  connection  with 
other  facts  proves  or  renders  probable  the  past,  present  and  future 
existence  or  non-existence  of  the  other.  And  a  further  quotation, 
from  Mr.  Stephen,  will  develop  the  fact — 

"  That  evidence  may  be  given  of  any  proceeding  of  any  fact  in. 
issue, 

''And  of  any  fact  relevant  to  any  fact  in  issue,  unless  it  is  here- 
inafter declared  to  be  deemed  to  be  irrelevant, 

"And  of  any  fact  hereinafter  declared  to  be  deemed  to  be  rele- 
vant to  the  issue,  whether  it  is  or  is  not  relevant  thereto, 

"Provided  that  the  judge  may  exclude  evidence  of  facts  which, 
though  relevant  or  deemed  to  be  relevant  to  the  ?ssue,  appear  to 
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Wm  to  be  too  remote  to  be  material  under  all  the  circumstances  of 
the  case."     See  Stephen,  Dig.  art.  2. 

Our  first  proposition  is,  that  evidence  is  relevant  and  hence 
admissible  when  it  conduces  in  any  reasonable  degree  to  prove  a 
fact  in  issue.     Belden  v.  Lamh^  17  Conn.  441. 

Again:  Where  there  is  a  spark  of  evidence  of  a  fact,  it  ought 
not  to  be  excluded  from  the  jury.    FiUwaier  v.  Stout^  16  Pa.  22. 

b.  Views  of  United  States  Supreme  Court.— The  entire 
question  has  been  greatly  simplified  by  an  unmistakable  fornmla 
from  the  United  States  Supreme  Court.  It  is  impossible  to 
misconstrue  such  language  as  the  following:  "  It  is  well  settled 
that  if  the  evidence  otfered  conduces  in  any  reasonable  degree  to 
establish  the  probability  or  improbability  of  the  fact  in  contro- 
versy, it  should  go  to  the  jury.  It  would  be  a  narrow  rule  and 
not  conducive  to  the  ends  of  justice,  to  exclude  it  on  the  ground 
that  it  did  not  aflEord  full  proof  of  the  non-existence  of  the  dis- 
puted fact.  Besides,  presumptive  evidence  proceeds  on  the  theory 
that  the  jury  can  infer  the  existence  of  a  fact  from  another  fact 
that  is  proved,  and  most  usually  accompanies  it.  IlaH  v.  New- 
land^  3  Hawks,  122.  Many  of  the  aifairs  of  human  life  are 
determined  in  courts  of  justice  in  this  way,  and  experience  has 
proved  that  juries,  under  the  direction  of  a  wise  judge,  do  not 
often  err  in  the  reasoning  which  leads  them  to  a  proper  conclusion 
on  such  evidence.  And  if  they  should  happen  to  reach  a  wrong 
conclusion,  the  court  has  in  its  own  hands  the  mode  and  measures 
of  redress."  IIo7ne  Lis.  Co.  v.  Weide,  78  U.  S.  11  Wall.  438,  20 
L.  ed.  197. 

c.  Evidence  may  be  Rejected^  When. — Mr.  Best  insists  that 
*'  evidence  may  be  rejected  as  irrelevant  for  one  of  two  reasons: 
1st.  That  the  connection  between  the  principal  and  evidentiary 
facts  is  too  remote  and  conjectural.  2d.  That  it  is  excluded  by 
the  state  of  the  pleadings,  or  what  is  analogous  to  the  pleadings; 
or  is  rendered  supei^fluous  by  the  admissions  of  the  party  against 
whom  it  is  oflEered.  The  use  of  pleadings,  or  of  some  analogous 
statement  of  the  cases  of  contending  parties,  is  to  enable  the  tri- 
bunal to  see  the  points  in  dispute,  and  the  parties  to  know  before- 
hand that  they  should  come  prepared  to  attack  or  defend;  conse- 
quently, although  a  piece  of  evidence  tendered  might,  if  merely 
considered  per  se^  establish  a  legal  complaint,  accusation  or 
defense,  yet,  as  the  opposite  party  has  had  no  intimation  before- 
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hand  that  the  ground  of  complaint,  etc.,  would  be  insisted  on,  the 
adducive  evidence  against  him  would  be  taking  him  by  surprise 
and  at  a  disadvantage."     §  252. 

d.  An  Abandoned  Definition.  It  is  a  regretable  occurrence 
that  an  admirable  definition  once  in  vogue  should  have  been 
repudiated  by  its  author. 

There  are  still  able  jurists  who  insist  that  Sir  James  Stephen'^ 
fonner  definition  of  relevancy  is  preferable  to  the  one  now 
adopted. 

In  earlier  editions  of  his  Digest  we  find  the  following  definition 
of  relevancy: 

"  Facts,  whether  in  issue  or  not,  are  relevant  to  each  other  when 
one  is,  or  probably  may  be,  or  probably  may  have  been,  the  cause 
of  the  other;  the  effect  of  the  other;  an  effect  of  the  same  cause; 
a  cause  of  the  same  effect;  or  when  the  one  shows  that  the  other 
must  or  cannot  have  occurred,  or  probably  does  or  did  exist,  or 
not;  or  that  any  fact  does  or  did  exist,  or  not,  which  in  the  com- 
mon course  of  events  would  either  have  caused  or  have  been 
caused  by  the  other,  provided  that  such  facts  do  not  fall  within 
exclusive  rules  and  exceptions  under  them." 

e.  Statutory  Provisions  of  the  California  Code. — The  Cal- 
ifornia Code  of  Civil  Procedure  at  §  1870  tabulates  a  series  of 
facts  in  logical  sequence,  proof  of  which  may  be  given  on  the  theory 
of  their  admitted  relevancy;  while  not  contending  for  any  extrater- 
ritorial application  of  this  special  code  provision,  still,  the  wide 
recognition  of  the  principle  it  embodies  as  well  as  the  general 
indorsement  it  has  received  from  jurists  of  acknowledged  emi^ 
neuce  and  text-writers  of  high  repute  seem  to  entitle  the  section 
referred  to  in  its  entirety  to  credence  and  regard.  The  peculiar 
significance  and  applicability  of  these  provisions  wiU  be  at  once 
apparent. 

Evidence  may  be  given  upon  a  trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute. 

2.  The  act,  declaration,  or  omission  of  a  party,  aa  evidence 
against  such  party. 

3.  An  act  or  declaration  of  another,  in  the  presence  and  within 
the  observation  of  a  party,  and  his  conduct  in  relation  thereto. 

4.  The  act  or  declaration,  verbal  or  written,  of  a  deceased  per- 
son in  respect  to  the  relationship,  birth,  marriage,  or  death  of  any 
person  related  by  blood  or  marriage  to  such  deceased  person;  the 
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act  or  declaration  of  a  deceased  person  done  or  made  against  his 
interest  in  respect  to  his  real  property;  and  also  in  criminal 
actions,  the  act  or  declaration  of  a  dying  person,  made  nnder  a 
sense  of  impending  death,  respecting  the  cause  of  his  death. 

5.  After  proof  of  a  partnership  or  agency,  the  act  or  declaration 
of  a  partner  or  agent  of  the  party,  within  the  scope  of  the  part- 
nership or  agency,  and  during  its  existence.  The  same  rule 
applies  to  the  act  or  declaration  of  a  joint  owner,  joint  debtor,  or 
other  person  jointly  interested  with  the  party. 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  con- 
spirator against  his  co-conspirator,  and  relating  to  the  conspiracy, 

*  *  *  *  *  ^  * 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdic- 
tion, or  unable  to  testify,  given  in  a  former  action  between  the 

same  parties,  relating  to  the  same  matter. 

******* 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  valid- 
ity of  which  is  in  dispute,  respecting  the  mental  sanity  of  the 
signer;  and  the  opinion  of  an  intimate  acquaintance  respecting 
the  mental  sanity  of  a  person,  the  reason  for  the  opinion  being- 
given. 

11.  Common  reputation  existing  previous  to  the  controversy, 
respecting  facts  of  a  public  or  general  interest  more  than  thirty 
years  old,  and  in  cases  of  pedigree  and  boundary. 

12.  Usage  to  explain  the  true  character  of  an  act,  contract,  or 
instrument,  where  such  true  character  is  not  otherwise  plain;  but 
usage  is  never  admissible,  except  as  an  instrument  of  interpretation. 

13.  Monuments  and  inscriptions  in  public  places,  as  evidence  of 
common  reputation;  and  entries  in  family  Bibles,  or  other  family 
books  or  charts;  engravings  on  rings,  family  portraits,  and  the 
like,  as  evidence  of  pedigree. 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is 
admissible. 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed 
or  are  logically  inferrible. 

f .  The  Rule  In  Connecticut. — "This  question  of  relevancy  is 
always  more  or  less  intimately  associated  with  every  trial,  and  its 
improper  reception  frequently  supports  the  main  argument  for 
reversal.  The  court  should  reach  some  positive  convictions 
regarding  the  relevancy  of  proposed  evidence,  before  admitting 
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it,  but  where  the  admissibility  of  evidence  depends  upon  several 
fact«,  to  some  extent  independent  of  each  other,  and  where  each 
fact  must  be  proved  to  complete  the  chain  of  evidence,  the  exer- 
cise of  a  sound  judicial  discretion  does  not  require  the  court,  uni- 
formly, to  interfere  in  the  order  of  the  testimony.  A  beginning 
must  be  made  somewhere;  and  when,  as  in  the  present  case,  the 
court  is  satisfied  that  the  court  is  acting  in  good  faith,  and  intends 
fairly  to  supply  each  particular  link  till  the  chain  of  testimony  is 
perfect,  the  evidence,  as  offered,  may  come  in,  subject  to  objec- 
tion, to  be  stricken  out  and  go  for  nothing,  if  the  necessary  con- 
necting portion  be  not  supplied."  Foster,  J,  Moppin  v.  ^tna 
A.  cfc  S,  Co.  41  Conn.  34. 

g.  In  Illinois. — ^The  rule  is  substantially  similiar  to  that  in 
other  jurisdictions,  and  in  determining  the  relevancy  of  evidence, 
the  question  is  not  whether  it  is  sufficient  of  itself  to  make  out 
the  cause  of  action,  or  establish  the  defense,  but  whether  it  tends 
to  prove  either  what  it  does  actually  establish,  or  is  subordinated  to 
what  it  has  a  tendency  to  establish.  This  is  the  criterion  upon 
which  this  entire  subject  should  seek  supix)rt.  A  close  adhesion 
to  the  strict  letter  of  this  rule  would  amazingly  simplify  our 
appeal  record  and  obviate  much  needless  litigation  and  senseless 
controversy.     Hough  v.  Cook\  69  111.  581. 

In  a  subsequent  decision  the  same  court  peremptorily  refused 
to  reverse  the  righteous  judgment  against  a  railway  company 
although  it  was  afflictively  apparent  and  in  fact  conceded,  that 
irrelevant  testhnony  had  been  admitted  in  that  the  plaintiff 
was  allowed  to  show  that  much  trouble  had  been  occasioned  in 
his  vicinity,  with  the  defendant  company  regarding  the  right  of 
way.  Bockford,  li,  L  cfe  St  Z.  R.  Co,  v.  Rafferty,  73  111.  58.  A 
little  more  courage  in  this  direction,  on  the  part  of  our  appellate 
courts,  and  we  will  notice  an  increasing  respect  for  their  decisions. 

h.  Views  of  Chief  Justice  May. — Chief  Justice  May,  in  his 
valuable  annotation  of  Stephen's  Digest,  in  a  note  appended  to 
art.  2,  has  a  valuable  contribution  upon  the  subject  of,  relevancy : 

"  Although,  when  a  relevant  fact  has  greater  or  less  weight  in 
proportion  to  its  remoteness  in  point  of  time,  place,  or  other  cir- 
cumstance, it  is  sometimes  held  that  the  judge  may,  in  his  discre- 
tion, fix  the  limit  beyond  which  it  becomes  of  inappreciable 
weight,  and  reject  it  as  immaterial,  though  relevant.  This  a  prac- 
tice liable  to  abuse,  and,  as  there  is  no  rule  by  which  the  limit  is  to 
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"be  fixed,  it  is  certain  to  be  inconsistently  applied  by  drfferent  judges, 
the  safer  and  more  satisfactory  rule  is  for  the  judge  to  admit 
whatever  is  relevant,  and  leave  the  question  of  its  weight  to  the 
jury, — the  rule  adopted  in  some  courts,  as  we  have  just  seen. 
And  so  far  as  the  judge  deals  with  the  question  of  its  weight,  he 
interferes  with  the  just  prerogative  of  the  jury.  '  Whether  there 
be  any  evidence,'  said  Mr.  Justice  Buller,  long  ago,  in  Ga/r- 
j^nter^  Co.  v.  Haywardy  1  Dougl.  375,  'is  a  question  for  the 
judge;  whether  suflScient  evidence,  is  for  the  jury.'  CluvadLer  v. 
Yon  Boeder,  65  U.  S.  24  How.  224, 16  L.  ed.  633.  This  exercise 
of  discretion  is  defended  on  the  ground  that  the  time  of  the  courts 
ought  not  to  be  consumed  in  the  taking  of  substantially  immaterial 
evidence.  But  it  will  take  more  to  hear  the  evidence,  if 
relevant,  without  regard  to  its  weight,  than  to  decide,  on  excep- 
tions, the  question  whether  the  evidence  was  admissible  or  inad- 
missible, on  account  of  its  degree  of  relevancy.  Besides,  it  is 
hardly  probable  that  respectable  counsel  will  waste  their  own  and 
their  client's  time  and  money,  and  vex  the  court  and  jury,  with 
much  evidence  which  is  so  remotely  relevant  as  to  be  practically 
immaterial.  If  the  counsel  are  right  in  the  production  of  relevant 
evidence,  they  ought  not  to  be  deprived  of  it  because  they  may 
have  misjudged  as  to  its  weight.  In  the  first  instance,  the  jury 
only  have  the  right  to  say  they  have  misjudged.  Relevancy 
should  be  the  simple  and  only  test,  where  the  statute  does  not 
control;  and  the  exclusion  of  relevant  evidence,  offered  in  good 
faith,  is  as  indefensible  upon  principle  as  would  be  the  exclusion 
of  a  competent  witness, — an  accomplice,  or  one  who  had  deliber- 
ately sworn  falsely  in  a  material  matter,  for  instance, — on  the 
ground  that  his  evidence  was  without  weight.  1  Greenl.  Ev.  §  49, 
and  Tiote;  Holt  v.  Crume^  litt.  Sel.  Cas.  (Ky.)  500." 

i.  Of  Mr.  Justice  Daris. — In  summarizing  the  juridical  view  of 
this  important  topic,  no  language  can  be  employed  more  apt  and 
expressive  than  that  of  Mr.  Justice  Davis  in  a  leading  case  decided 
by  the  United  States  Supreme  Court : 

"All  evidence  must  have  relevancy  to  the  question  in  issue, 
and  tend  to  prove  it.  If  not  a  link  in  the  chain  of  proof,  it  is  not 
properly  receivable.  Could  the  habit  of  Thomas  F.  Bowie  to 
gamble,  when  drunk,  legally  tend  to  prove  that  he  did  gamble  on 
the  day  the  notes  were  executed?  The  general  character  and 
32 
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habits  of  Bowie  were  not  fit  subjects  of  inquiry  in  this  suit  for 
any  purpose.  The  rules  of  law  do  not  require  the  plaintiflE  to  be 
prepared  with  proofs  to  meet  such  evidence.  That  Bowie  gambled 
at  other  times,  when  in  liquor,  was  surely  no  legal  proof  that 
because  he  was  in  liquor  on  the  first  day  of  January,  1857,  he 
gambled  with  Steer.  It  is  very  rare  that  in  civil  suits  the  char- 
acter of  the  party  is  admissible  in  evidence,  and  it  is  never  per- 
mitted unless  the  nature  of  the  action  involves  or  directly  ailects 
the  general  character  of  the  party.  1  Greenl.  Ev.  §  54.  Bowie 
was  not  charged  with  fraud,  nor  with  any  action  involving  moral  tur- 
pitude. He  was  simply  endeavoring  to  show  that  his  own  negoti- 
able paper  was  given  for  money  lost  at  play;  and  to  allow  him,  as 
tending  to  prove  this,  to  give  in  evidence  his  habit  to  gamble 
when  drunk,  would  overturn  all  the  rules  established  for  tlie 
investigation  of  the  truth.  When  trying  a  prisoner  on  an  indict- 
ment for  a  particular  crime,  proof  that  he  has  a  general  disposi- 
tion to  commit  the  crime  is  never  permitted.  Phil.  Ev.  143;  State 
V.  Fields  14  Me.  249.  If  a  man  charged  with  the  larceny  of  a 
horse  was  proved — ^in  connection  with  other  evidence  tending  to 
show  his  gmlt — to  be  drunk  on  the  day  the  horse  was  stolen, 
would  any  court  allow  the  general  evidence  to  go  to  the  jury, 
that  when  drunk  he  always  stole  a  horse  ?  And  yet,  the  general 
rules  of  evidence  are  the  same  in  civil  as  in  criminal  cases.  *  There 
is  no  difference,'  says  Abbott, «/!,  *as  to  rules  of  evidence  between 
criminal  and  civil  cases;  what  may  be  received  in  the  one  may  be 
received  in  the  other,  and  what  rejected  in  the  one  ought  to  be 
rejected  in  the  other.'  Rex  v.  Watson^  2  Stark.  155;  Reg^  v. 
Murphy^  8  Car.  &  P.  306."  Thompson  v.  BowiSy  71  TJ.  S- 
4  Wall.  463, 18  L.  ed.  423. 

It  is  within  the  discretion  of  the  trial  court  to  receive  or  reject 
testimony  apparently  irrelevant,  on  the  assurance  of  counsel  that 
evidentiary  matter  will  be  produced  appropriately  connecting  the 
proposed  evidence  with  issuable  matter;  and  the  exercise  of  this 
discretion  is  not  the  subject  of  review.  Ahney  v.  Kingsla/ndj  10 
Ala.  355;  Harris  v.  Holmes^  30  Vt  352;  Weidler  v.  Farmers 
Bamk,  11  Serg.  &  E.  134. 

The  principle  is,  that  a  proposal  to  introduce  an  isolated  cir- 
cumstance must  contain  in  itself  or  by  reference  to  something 
else,  either  already  in  evidence  or  which  is  offered  as  yet  to  come,, 
enough  to  evince  the  manner  in  which  it  is  to  be  legitimately 
operative,  or  it  may  be  j;ejected.     The  important  branch  of  nisi 
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priita  practice,  resting  on  this  principle,  is  sustained  by  many 
authorities;  but  I  think  it  will  be  found  best  explained  and  exem- 
plified by  the  late  case  of  Weidler  v.  Farmers  Ban\  11  Serg,  & 
R.  134,  139,  140.  See  also,  in  connection  with  this  case,  4  Stark. 
Ev.  381,  and  WinLock  v.  Hardy ^  4  litt.  272,  273;  Harris  v. 
Paynes^  5  litt.  105,  107, 108;  WUson  v.  Bowm,  5  T.  B.  Mon.  33; 
Clark  V.  Beach,  6  Conn.  142;  Rmjot  v.  Kile^  1  Leigh,  216,  223,, 
224;  People  v.  Genung,  11  Wend.  18,  21,  per  Sutherland, «/"./ 
Rex  V.  Fursey,  6  Car.  &  P.  81.  These  cases  contain  some  very 
apt  illustrations;  and  the  pra<;tice  was  also  very  well  examined  in. 
a  still  later  case,  that  of  DaA)is  v.  Calvert,  5  Gill  &  J.  269,  304,, 
and  also  in  Harwood  v.  Ramsey,  15  Serg.  &  R.  31,  35.  The 
result  seems  to  be  that  the  court  may  reject  on  the  ground  of  the 
apparent  irrelevancy,  or  may  let  in  the  proof  in  the  first  instance,, 
and  repudiate  it  if,  after  all  is  heard,  it  shall  come  short  of  any 
tendency  to  prove  the  issue. 

j.  When  Irrelevant    Testimony  Cannot  be  Excluded. — 

Testimony  cannot  be  excluded  as  irrelevant  which  would  have  a 
tendency,  however  remote,  to  establish  the  probability  of  the  fact 
in  controversy.     TrxiU  v.  True,  33  Me.  367. 

As  applied  to  testimony,  it  is  that  which  directly  touches  u^n  the 
issue  made  by  the  pleadings,  so  as  to  "  assist "  in  getting  at  the 
truth  of  it.    Hagerty  v.  Andrews,  94  N.  Y.  195. 

In  determining  whether  evidence  is  relevant,  all  the  issues  must 
be  kept  in  view,  as  it  may  be  admissible  as  to  one  though  not  as  to 
another.     Folger,  X,  in  PlaMer  v.  Plainer,  78  N.  Y.  95. 

The  following  authorities  sustain  the  averments  of  the  text: 
H(yvey  v.  Grant,  52  K  H.  569;  Green  v.  Gilbert,  60  N.  H.  146; 
Bedell  v.  Foss,  50  Vt.  94;  Lace  v.  Hoisington,  56  Vt.  436;  Raynes 
V.  Bennett,  114  Mass.  424;  Fitzgerald  v.  Pendergast,  114  Mass. 
368;  Martin  v.  Tobin,  123  Mass.  85;  Brierly  v.  Davol  MiUs,  128 
Mass.  291;  Whart.  Crim.  Ev.  §  24;  Rex  v.  Pearce,  Peake,  75; 
Rex  V.  Egerton,  Iluss.  &  E.  375,  cited  by  Holroyd, «/".,  in  Rex  v. 
Ellis,  6  Bam.  &  C.  148;  Furneaux  v.  Hutchins,  2  Cowp.  807; 
Doe  V.  Sisson,  12  East,  62;  Butler  v.  Watkins,  80  U.  S.  13  WalL 
457,  20  L.  ed.  629;  Standard  Oil  Co.  v.  Van  Etten,  107  TJ.  S. 
325,  27  L.  ed.  319;  Eaton  v.  New  England  Teleg.  Co.  68  Me.  63 
Segar  v.  Lufkin,  77  Me.  142;  Wiggin  v.  ScamTnon,  27  N.  H.  360 
HiU  V.  Crompton,  119  Mass.  376;  People  v.  Horton,  64  N.  Y.  610 
Read  v.  Becker,  67  N.  Y.  182;  Pratt  v.  Richards  Jewelry  Co. 
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69  l*a.  53;  Arnold  v.  Macun^ie  Sav.  Bank^  71  Pa.  287;  Brooke 
V.  Wmter%^  39  Md.  505;  Tompkiiis  v.  Starr^  41  Ohio  St.  305 
Camstock  v.  Smith,  20  Mich.  338;  Welch  v.  Ware,  32  Mich.  77 
WiUoughhy  v.  Dewey,  54  111.  266;  ZjToi^^A  v.  Cook,  69  111.  581 
HaU  V.  Stanl-ey,  86  Ind.  219;  (?^Zd  v.  Brooks,  87  Ind.  600;  ^aw- 
co<?i  V.  WiUo7i,  39  Iowa,  47;  Mann  v.  /Siowa?  Ci'^y  cfe  P.  JR.  Oo,  46 
Iowa,  637;  Johnson  v.  Filkinton,  39  Wis.  62;  Blakdy  v.  Jprazier, 
20  S.  C.  144;  J?a/(:^r  v.  Lyman,  53  Ga.  339;  &Zm<z,  ^.  cfe  i?.  ^. 
Ci?.  V.  Keith,  53  Ga.  178;  Ashley  v.  Martin,  50  Ala.  537;  Shealy 
V.  Edwards,  75  Ala.  411;  Ferguson  v.  Thacher,  79  Mo.  511. 

§  253.  Separate  Functions  of  the  Judge  and  Jury. 

a.  Duty  of  the  Court. — As  we  have  previously  seen,  it  is  the 
duty  of  the  court  to  determine  the  competency  of  evidence,  and 
to  decide  all  legal  evidence  that  arises  in  the  progress  of  a  trial, 
and  consequently  when,  assuming  that  all  the  testimony  adduced 
by  the  one  or  the  other  party  is  true,  it  does  or  does  not  support 
his  issue,  its  duty  is  to  declare  this  clearly  and  directly.  Whether 
there  be  any  evidence,  is  a  question  for  the  judge;  whether  there 
be  sufficient  evidence  is  for  the  jury.  Carpenters  Co,  v.  Hay- 
ward,  1  Dougl.  385;  Jeioell  v.  Parr,  13  C.  B.  909;  Chandler  v. 
Von  Boeder,  65  U.  S.  24  How.  224,  16  L.  ed.  633.    Here  again 

the  question  of  relevancy  is  brought  prominently  into  view,  as  a 
casual  analysis  of  Judge  Campbell's  decision  as  above  quoted  will 
abundantly  disclose. 

If  the  plaintiflE,  in  support  of  the  issue  developed  by  his  com- 
plaint, has  utterly  failed  to  sustain  his  cause  of  action,  and  on 
resting  his  case  has  not  made  out  even  prima  facie  proof,  is  it  not 
an  obvious  and  ruthless  corollary  that  any  evidence,  however  per- 
tinent, under  more  trjing  aspects  of  the  case,  that  the  defendant 
may  produce,  is  utterly  iri-elevant?  The  complainant  must  submit 
to  a  non-suit,  and  this  proposition,  which  must  meet  with  universal 
assent,  has  its  correlative  equally  obvious  and  logical. 

b.  When  Court  may  Direct  Verdict. — ^If,  at  the  close  of  the 
cause,  a  prima  facie  case  be  established  on  the  part  of  the  plaintiff, 
and  it  is  undisputed  by  the  defendant,  it  has  always  been  usual  to 
direct  a  verdict  for  the  plaintiff.  Gra/wford  v.  Wilson,  4  Barb. 
504-518;  Bich  v.  Bich,  16  Wend.  676.  This  rests  upon  the  same 
principle  as  the  power  to  non-suit,  that  the  court  is  the  judge  of 
the  law  when  there  is  no  dispute  about  the  facts.  Verdicts  to  an 
immense  amount  are  daily  taken  under  the  direction  of  the  pre- 
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riding  judge,  in  cases  where  the  defense  has  wholly  failed.  The 
jury  assent  to  the  direction  by  gi^ang  their  verdict.  The  fact  thus 
found  is  as  conclusive  upon  the  parties  as  if  it  had  been  a  long 
deliberation.  Kor  is  there  anything  in  this  practice  that  impairs 
the  rights  of  the  jurors,  or  the  efficiency  of  trial  by  jury.  It  does 
not  conflict  with  the  maxim:  (ul  que%tionein  facti^  nan  respondervt 
judices;  ad  questiojiem  legis^  non  respondent  juvatores.  Co.  Litt. 
295,  J. 

To  bring  a  case  in  hostility  to  the  maxim,  it  must  be  shown  that 
a  controverted  question  of  fact  was  decided  by  the  judge  without 
the  intervention  of  the  jury. 

c.  Law  is  for  the  Court,  Fact  for  the  Jury. — ^In  the  case  of 
the  People  v.  CrosweU^  3  Johns.  Cas.  337,  the  rights  of  jurors 
were  most  elaborately  discussed.  In  liis  13th  proposition  (p.  362) 
General  Hamilton  remarks,  "  that  in  the  general  distribution  of 
powers  in  any  system  of  jurisprudence,  the  cognizance  of  law 
belongs  to  the  court,  of  fact  to  the  jury.  That  as  often  as  they 
are  not  blended,  the  power  of  the  court  is  absolute  and  exclusive. 
That  in  civil  cases  it  is  always  so,  and  may  be  rightfully  so  exerted;" 
and  it  was  expressly  asserted  by  Kent, «/.,  in  delivering  his  opinion 
in  the  same  case  (p.  376).  "The  opinion  of  the  judges  in  criminal 
cases,"  he  observes,  "  will  generally  receive  its  due  weight  and 
effect,  and  in  civil  cases  it  can  and  always  ought  to  be  ultimately 
enforced  by  the  power  of  setting  aside  the  verdict."  These  prin- 
ciples are  quoted  with  approbation  by  the  Xew  York  Supreme 
Court  in  Snyder  v.  Andrews^  6  Barb.  48,  and  have  been  approved 
in  many  other  cases. 

With  the  weiglit  of  evidence  the  judge  cannot  concern  himself 
except  in  certain  cases,  where  the  testimony  comes  from  tainted 
sources,  as  in  the  case  of  accompUces  and  false  witnesses,  where 
he  may  caution  but  not  exclude.  Underwood  v.  Mc  Veigh^  23 
Gratt.  409;  Paulette  v.  Brown^  40  Mo.  52;  CoRanan  v.  Shaxo^  24 
Iowa,  441;  Mead  v.  McGraw^  19  Ohio  St.  55;  Blan<ihard  v. 
Pratt,  37  111.  243.  In  United  States  v.  Anthony,  11  Blatchf.  200, 
Mr.  Jkistioe  Hunt  directed  the  jury,  upon  the  evidence,  to  return 
a  verdict  of  guilty,  every  fact  in  the  case  being  undisputed — a 
direction  the  propriety  of  which  is  by  no  means  conceded.  See 
10  Alb.  L.  J.  33, 78;  2  Green,  Crim.  L.  Rep.  226  n.  See  also 
Greenl.  Ev.  §  49,  a. 

d.  Pertinent  Hypothesis  Defined.  —  Wharton  says:    Kele- 
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vancy  is  that  whicli  conduces  to  the  proof  of  a  pertment  hypothe- 
sis; a  pertinent  hypothesis  being  one  which,  if  sustained,  would 
logically  influence  the  issue.  If  the  hypothesis  set  up  for  the 
defense  is  forgery,  then  all  facts  which  are  conditions  of  forgery 
are  relevant,  hence  it  is  relevant  to  put  in  evidence  any  circum- 
stance which  tends  to  make  the  proposition  at  issue  either  more  or 
less  improbable.  Nor  is  it  necessary  at  once  to  offer  all  the  cir- 
cumstances necessary  to  prove  such  proposition.  The  party  seek- 
ing to  prove  or  disprove  the  proposition  may  proceed  step  by  step, 
offering  link  by  link.  Whatever  is  a  condition  either  of  the  exist- 
ence or  the  non-existence  of  a  relevant  hypothesis  may  be  thus' 
shown,  but  no  circumstance  is  relevant  which  does  not  make  more 
or  less  probable  the  proposition  at  issue.  What  has  been  said  applies 
to  all  lines  of  investigation  of  truth.  There  is  no  controverted 
question  in  history,  for  instance,  for  whose  solution  it  is  not  neces- 
sary to  resort  to  the  application  of  testing  hypotheses,  determin- 
ing the  probability  of  each  hypothesis  by  the  facts  introduced  by 
its  support. 

A  similar  series  of  progressive  tests  is  applied  in  order  to  test 
the  meaning  of  any  controverted  writing.  A  memorandum,  for 
instance,  in  a  foreign  language,  is  put  in  evidence  for  the  purpose 
of  proving  a  debt.  The  plaintiff  sets  up,  first,  that  the  instru- 
ment is,  we  may  say  in  German;  secondly,  that  certain  phrases  in  it 
have,  by  custom  of  trade,  a  meaning  different  from  that  which  they 
bear  in  ordinary  use.  Here  are  two  hypotheses  successively  pre- 
sented in  order  to  get  at  the  meaning  of  the  instrument;  and 
whatever  goes  to  prove  these  hypotheses  is  relevant.  The  num- 
ber of  the  hypotheses  increases  with  the  complication  of  the  case. 
Wharton,  Ev.  §§  20-23. 

f.  Becent  Adjudications. — In  so  far  as  we  have  given  proper 
attention  we  fail  to  discern  the  least  tendency  to  relax  the  well- 
settled  principles  that  have  heretofore  distinguished  the  relevancy 
of  evidence,  or  the  rules  governing  its  reception.  Becent  adju- 
dications fully  confirm  the  averments  of  the  text,  and  generally 
support  the  propositions  I  have  sought  to  establish.  As  illustra- 
tive of  this  truth,  and  as  an  additional  guide  to  the  authorities  on 
this  subject,  the  following  decisions  are  appended : 

Two  facts  are  said  to  be  relevant  to  each  other  when  so  related 
tliat,  according  to  the  common  course  of  events,  one,  either  taken 
by  itself,  or  in  connection  with  other  facts,  proves  or  renders  prob- 
able the  past,  present  or  future  existence  or  non-existence  of  the 
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Other.  Cole  v.  Boardmcm,  2  New  Eng.  Kep.  716,  63  K  H.  580, 
authorities  cited. 

To  be  relevant  the  evidence  need  not  prove  the  case,  but  should 
tend  to  prove  it.  Chicago  v.  DaUe^  2  West.  Eep.  901,  115  IlL 
586. 

It  is  sufficient  if  the  evidence  on  the  whole  agrees  with  and 
supports  the  hypothesis  which  it  is  adduced  to  prove.  LouisviUe^ 
JSr.  A.  cfe  C.  R.  Co.  V.  Thmwpson,  6  West.  Eep.  555, 107  Ind.  442, 
authorities  cited. 

Any  facts  tending  to  prove  the  main  facts,  and  contemporane- 
ous with  it,  are  admissible  as  a  general  rule.  People  v.  Foley y  7 
West.  Rep.  347,  64  Mich.  149,  authorities  cited. 

Competency  and  admissibility  of  evidence  are  for  the  court; 
but  its  sufficiency  and  effect  belong  exclusively  to  the  jury. 
Americcm  Ins.  Co.  v.  Smithy  2  West.  Rep.  150, 19  Mo.  App.  627, 
authorities  cited. 

Evidence  of  facts  upon  which  any  reasonable  inference  or  pre- 
sumption can  be  founded,  as  to  the  truth  or  falsity  of  an  issue  or 
of  a  disputed  fact,  is  admissible  in  evidence.  Aiken  v.  Kenisonj 
2  New  Eng.  Rep.  797,  58  Vt.  665,  authorities  cited. 

All  questions  calculated  to  elicit  answers  throwing  any  light 
on  the  issues  involved  are  admissible,  though  relating  to  colla- 
teral transactions.    Manly  v.  Howlett^  55  Cal.  94. 

§  254.  The  Doctrine  of  Scienter. — A  man  may  do  many  acts 
which  are  justifiable  or  not,  as  he  is  ignorant  of  certain  facts.  He 
may  pass  a  counterfeit  coin,  when  he  is  ignorant  of  its  being 
counterfeit,  and  is  guilty  of  no  offense;  but  if  he  knew  the  coin  to 
be  counterfeit,  which  is  called  the  scienter ^  he  is  guilty  of  passing 
counterfeit  money.    Bouvier,  Law  Diet,  title  "  Scienter, ^^ 

It  follows  that  the  evidence  must  disclose  knowledge  on  the 
part  of  the  defendant  or  person  accused  which  is  necessary  to 
oharge  upon  Him  the  consequences  of  the  crime  of  tort.    Ihid. 

The  possession  of  other  counterfeit  paper  by  the  accused  at  the 
time  of  passing  a  counterfeit  note  is  evidence  of  the  scienter 
United  States  v.  Mitchell,  Baldw.  366. 

It  is  necessary  to  allege  and  prove  a  scienter  where  there  is  in- 
jury by  a  domestic  animal  of  mischievous  propensity.  Mareau 
V.  Vanatta,  88  111.  133. 

§  255.  Evidence  Tending  to  Support  an  Issue. 

a.  Wlien  Excluded  in  Rebuttal. — ^The  admission  of  evidence 
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which  was  irrelevant,  but  which  was  not  objected  to,  will  not  an- 
thorize  the  admission  in  rebuttal  of  other  irrelevant  evidence 
which  is  objected  to.  Stringer  v.  Young ^  28  U.  S.  3  Pet.  320,  T 
L.  ed.  693. 

Evidence  which  tends  to  support  or  has  direct  effect  upon  any 
issue  is  admissible.  Wade  v.  Leroy^  61  U.  S.  20  How.  34,  15  L- 
ed.  813. 

If  the  evidence  offered  conduces  in  any  degree  to  establish  the 
fact  in  controversy,  it  should  go  to  the  jury.  Repyhlic  F.  Ins^ 
Co.  V.  Weide  {^'Inmircmce  Companies  v.  Weide^^)  81 U.  S.  14  Wall^ 
375,  20  L.  ed.  894. 

b.  Proof  Must  Correspond  with  Allegations  of  Complaint. 

— Proofs  must  correspond  with  the  allegations  in  the  declaration, 
but  it  is  sufficient  if  the  substance  of  the  declaration  is  proved^ 
No  variance  ought  ever  to  be  regarded  as  material  where  the  al- 
legation and  proof  substantially  correspond;  or  where  the  variance 
was  not  of  a  character  which  could  have  misled  the  defendants  at 
the  trial.     iTa^A  v.  Tomne,  72  U.  S.  5  Wall.  689,  18  L.  ed.  527. 

c.  Authorities  from  United  States  Supreme  Court. — ^A 

plaintiff  cannot  give  evidence  that  a  variance  was  the  effect  of 
mistake  or  inadvertence  of  the  attorney,  and  that  the  note  pro- 
duced was  that  which  was  intended  to  be  described  in  the  dec- 
laration. Slieehy  v.  MandeviUe^  11  U.  S.  7  Cranch,  208,  3  L.  ed^ 
317. 

Evidence  to  show  the  facts  on  which  the  claim  is  based  can- 
not be  regarded,  where  there  is  no  averment  in  the  bill  to  which 
it  can  be  applied.  CucuUu  v.  Hernandez^  103  U.  S.  105,  26  L. 
ed.  322. 

On  the  plea  of  nul  tiel  record  of  a  judgment  of  the  Circuit 
Court  for  the  District  of  Wisconsin,  a  judgment  of  the  Circuit 
Court  for  the  Eastern  District  of  Wisconsin  is  not  evidence  of 
such  a  judgment.     Doio  v.  Humhert^  91  U.  S.  294,  23  L.  ed.  368^ 

Where  the  complainant  alleged  a  contract  for  delivery  of  iron 
at  one  place,  and  the  answer  a  contract  for  delivery  at  a  different 
place,  evidence  offered  by  the  plaintiff  which  tended  to  support 
the  averment  of  the  answer  was  properly  admitted  under  Wis. 
Rev.  Stat.,  §  2669,  defendants  having  failed  at  the  trial  to  prove 
that  they  were  misled  by  the  variance  between  the  complaint  and 
the  proof.     Pope  v.  Allis,  115  U.  S.  363,  29  L.  ed.  393. 

Evidence  of  a  partnersliip  interest  will  not  support  an  averment 
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of  an  individual  interest,  or  vice  versa.    Graves  v.  Boston  Marine 
Ins.  Co.  6  U.  S.  2  Cranch,  419,  2  L.  ed.  324. 

Allegations  in  a  pleadirig  of  time,  quantity,  value,  etc.,  need 
not  be  proved  with  precision.  United  States  v.  Le  Baron^  71  IT- 
S.  4  WaU.  642,  18  L.  ed.  309. 

There  is  no  variance  between  proof  of  acceptance  and  payment 
of  a  draft,  and  the  allegation  of  payment  of  money.  Nash  v. 
Toxone,  72  U.  S.  5  Wall.  689,  18  L.  ed.  527. 

Where  defendants  were  sued  for  a  joint  liability  evidence  not 
tending  to  establish  a  joint  liability  was  properly  excluded.  Til- 
ley  V.  Chicago  {''Tilley  v.  County  of  CoolS')  103  U.  S.  155,  26  L. 
ed.  374. 

In  trespass  to  real  property,  a  mere  possessory  right  in  the  de- 
fendant may  be  given  in  evidence  under  the  general  issue.  Cooley 
V.  O'Connor,  79  U.  S.  12  Wall.  391,  20  L.  ed.  446. 

Evidence  of  the  state  of  the  art  is  admissible  in  patent  cases,  in 
actions  at  law,  under  the  general  issue,  and  in  equity  cases  with- 
out averment.  Brown  v.  Piper,  91  U.  S.  37,  23  L.  ed.  200;  Va/nce 
V.  CampheU,  m  U.  S.  1  Black,  427,  17  L.  ed.  168. 

In  an  action  for  infringement  of  a  patent,  evidence  by  defend- 
ant as  to  the  novelty,  utility  and  modus  operandi  of  the  alleged 
invention  of  the  plaintiff  is  competent.  Klein  v.  Russell,  86  TJ- 
S.  19  Wall.  433,  22  L.  ed.  116. 

Under  a  general  denial  of  a  patentee's  priority  of  invention,  evi- 
dence of  prior  knowledge  and  use,  taken  without  objection,  is 
competent  at  the  final  hearing  on  the  question  of  the  validity  of 
the  patent.     Zane  v.  Soffe,  110  U.  S.  200,  28  L.  ed.  119. 

A  receipt  after  tlie  suit  was  brought  may  be  given  in  evidence 
to  reduce  the  amount  of  recovery.  BurdeU  v.  Denig,  92  U.  S^ 
716,  23  L.  ed.  764. 

Any  circumstances  otherwise  competent  in  evidence  to  reduce 
the  damages,  may  be  proved  on  the  trial  for  that  purpose,  al- 
though it  may  not  have  come  into  existence  until  after  the  com- 
mencement of  the  action.  Marsh  v.  McPherson,  105  U.  S.  709, 
26  L.  ed.  1139. 

In  every  action  for  malicious  prosecution,  it  must  be  proved 
that  the  proceedings  instituted  against  the  plaintiff  have  failed;, 
but  their  failure  is  not  evidence  either  of  malice  or  want  of  prob- 
able cause.     Stewart  v.  Sonn^ibom^  98  U.  S.  187,  25  L.  ed.  116. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction 
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given  to  it,  and  must  be  considered  binding  on  past  transactions. 
United  States  v.  Macdaniel^  32  U.  S.  7  Pet.  1,  8  L.  ed.  587. 

"So  usage  or  custom  can  be  proved  among  bankers  and  brokers 
dealing  in  negotiable  paper,  in  contravention  of  the  rule  of  com* 
mercial  law  that  a  purchaser  who  takes  it  after  maturity  takes  it 
subject  to  the  rights  of  antecedent  holders.  Vermilye  v.  Ada/ms 
Exp,  Go.  88  U.  S.  21  Wall.  138,  22  L.  ed.  609. 

Where  there  is  no  evidence  whatever  that  a  written  contract 
was  a  gambling  contract  on  the  prices  of  produce,  evidence  of 
what  other  people  intended  by  other  contracts  of  a  similar  charac- 
ter, however  numerous,  is  not  competent  to  prove  the  contract  to 
be  of  that  character;  and  if  there  is  no  evidence  on  the  subject, 
tlie  court  may  refuse  to  charge  the  jury  to  find  upon  that  ques- 
tion.   Eountree  v.  Smith,  108  U.  S.  269,  27  L.  ed.  722. 

§  256.  Res  Inter  Alios  Acta. 

a.  Analysis  by  Best  and  Sir  James  Stephen. —  This  cele- 
brated maxim  in  its  entirety  is  ''Res  inter  alios  a/sta  aUeri  nocere 
non  debetj^  ''Res  inter  alios  actm  (Uteri  nocere  non d^entP  And 
in  practical  application  it  more  particularly  assimilates  with  tlie 
principles  of  criminal  law.  Its  prominence,  in  the  law  of  evi- 
dence, is  largely  attributable  not  to  the  idea  embodied  in  its  literal 
translation,  but  rather  to  the  implications,  inferences  and  postulates 
the  law  has  woven  around  it.  That  no  person  is  to  be  affected  by 
the  words  or  acts  of  others,  unless  he  is  connected  with  them 
either  personally  or  by  those  whom  he  represents,  or  by  whom  he 
is  represented, — ^is  a  proposition  that  finds  very  sturdy  support  in 
all  our  instincts  of  common  justice.  It  should  be  added  that  to 
the  above  forms  of  the  maxim,  some  books  add,  "Sed  quandoqiie 
prodesse  potest^^  or  "sed  prodesse  possunt^'^  and  in  some  it 
runs  "Nee  nocere  nee  prodesse  possunt.^^  These  additions  are, 
however,  unnecessary,  for  the  rule  is  only  of  general,  not  univer- 
sal application,  there  being  several  exceptions  both  ways.  Neither 
does  the  expression  "inter  alios^^  mean  that  the  act  must  be  the 
act  of  more  than  one  person;  it  being  also  a  maxim  of  law,  "Fac- 
tum vnius  alteri  nocere  non  debet?^ 

Following  out  the  great  principle  which  exacts  the  best  evidence, 
it  is  obvious  that  things  done  inter  alios  or  ah  alio  are  even  more 
objectionable  than  deriviative  or  second-hand  evidence.  The  two 
are  indeed  sometimes  confounded,  but  there  is  this  distinction 
between  them,  that  derivative  or  second-liand  evidence  indicates 
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-directly  a  source  of  legitimate  evidence,  while  res  inter  alios  acta 
either  indicates  no  such  source,  or  at  most  does  so  indirectly.  Sup- 
pose for  instance,  that  on  an  indictment  for  larceny  A  were  to 
depose  that  he  heard  B  (a  person  not  present)  say  that  he  saw  the 
Accused  take  and  carry  away  the  property;  this  evidence  is  objec- 
tionable as  being  offered  obatetricant^  mam^Uy  but  it  uidicates  a 
better  source,  namely  B.  Suppose,  however,  that  C  were  to 
depose  that  he  overheard  two  persons  unknown  forming  a  plan  to 
<jommit  the  theft  in  question,  in  which  they  spoke  of  the  accused 
as  an  accomplice  who  would  assist  them  in  its  execution;  this  evi- 
dence is  but  res  inter  alios  a^ta,  for  it  shows  no  better  source 
of  legal  proof,  although  as  indicative  evidence,  and  thus  putting 
officers  of  justice,  etc.,  on  a  track,  it -certainly  might,  not  be  with- 
out its  use. 

There  is  likewise  this  point  of  resemblance,  between  second- 
iiand  evidence  and  res  inter  alios  a/ita^  that  the  latter,  like  the 
former,  must  not  be  understood  as  excluding  proof  of  res  gestae. 
The  true  meaning  of  the  rule  under  consideration  is  simply  this, 
that  a  party  must  not  be  affected  by  what  is  done  behind  his  back. 
Best,  Ev.  §§  507,  508. 

"'The  application  of  the  maxim  to  the  law  of  evidence  is  obscure, 
because  it  does  not  show  how  unconnected  transactions  should  be 
supposed  to  be  relevant  to  each  other.  The  meaning  of  the  rule 
must  be  inferred  from  the  exceptions  to  it  .  .  .  which 
show  that  it  means,  you  are  not  to  draw  inferences  from  one 
transaction  to  another  which  is  not  specifically  connected  with  it 
merely  because  the  two  resemble  each  other.  They  must  be 
linked  together  by  the  chain  of  cause  and  effect  in  some  assignable 
way  before  you  can  draw  your  inference. 

"In  its  liberal  sense  the  maxim  also  fails,  because  it  is  not  true 
that  a  man  cannot  be  affected  by  transactions  to  which  he  is  not 
a  party.  Illustrations  to  the  contrary  are  obvious  and  innumer- 
able; bankruptcy,  marriage,  indeed  every  transaction  of  life,  would 

supply  them. 

»»»♦♦«♦ 

"It  is  important  to  observe  that  though  the  rule  is  expressed 
shortly,  and  is  sparingly  illustrated,  it  is  of  very  much  greater 
importance  and  more  frequent  application  than  the  exceptions. 
It  ifl  indeed  one  of  the  most  characteristic  and  distinctive  parts 
of  the  English  law  of  evidence,  for  this  is  the  rule  which  prevents 
a  man  charged  with  a  particular  offense  from  having  either  to  sul> 
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mit  to  imputations  which  in  many  cases  would  be  fatal  to  him,  or 
else  to  defend  every  action  of  his  whole  life  in  order  to  explain 
his  conduct  on  the  particular  occasion.  A  statement  of  the  law 
of  evidence  which  did  not  give  due  prominence  to  the  four  great 
exclusive  rules  of  evidence  of  which  this  is  one  would  neither  rep- 
resent the  existing  law  fairly  nor  in  my  judgment  improve  it. 

"The  exceptions  to  the  rule  apply  more  frequently  to  criminal 
than  to  civil  proceedings,  and  in  criminal  cases  the  courts  are 
always  disinclined  to  run  the  risk  of  prejudicing  the  prisoner  by 
permitting  matters  to  be  proved  which  tend  to  show  in  general 
that  he  is  a  bad  man,  and  so  likely  to  commit  a  crime." 

I  am  indebted  to  the  foregoing  exposition  of  the  rule  to  Mr. 
Stephen,  who  embodies  the  suggestions  outlined,  in  note  6  of 
his  Digest.  Commenting  upon  the  rule,  Mr.  Chamberlayne,  in 
his  scholarly  annotation  of  Best's  Principles  of  the  Law  of  Evi- 
dence, §  506,  note  c  says: 

b.  Modern  Relaxation  of  the  Bnle. — As  the  rule  hinted  at, 
ratlier  than  stated,  in  the  phrase  "r<?^  inter  alios  acta?'*  is  in  its 
nature  exclusionary,  it  may  be  assumed  that  the  evidence  it  was 
designed  to  exclude  is  both  logically  and  legally  relevant.  (Conf. 
§  251,  n,  1,  siipra).  The  grounds  of  the  rule,  therefore,  are 
entirely  practical,  viz.:  (1)  To  prevent  multiplicity  of  collateral 
issues,  confusing  to  the  jury  and  acting  as  a  surprise  upon  the 
parties;  (2)  To  provide  that  a  man  shall  not  be  convicted  of  one 
crime  by  evidence  that  he  has  committed  another.  JETubiard  v.. 
Androscoggin  dk  K.  R,  Co.  39  Me.  506.  This  being  the  case, 
there  may  be  said  to  exist  in  the  United  States  a  strong  tendency 
to  limit  the  rule  in  civil  causes.  This  relaxation  appears  most 
commonly  in  the  numerous  cases  where  the  necessary  proof  of 
liability  consists  in  strengthening  a  possible  into  a  probable  cause 
by  elimination  of  all  complicating  circumstances;  in  other  words, 
by  establishing  the  desired  relation  of  cause  and  effect  through  the 
inductive  process  of  tracing  the  same  eflfect  through  a  variety  of 
instances  where  the  cause  for  which  legal  liability  is  claimed  is  the 
only  constant  force,  e,  g. 

It  being  in  dispute  whether  a  horse  was  or  was  not  frightened  by 
a  certain  pile  of  lumber,  evidences  that  other  horses  were  fright- 
ened by  the  same  pile,  under  a  variety  of  circumstances,  is  admis- 
sible.    Darling  v.  Westmoreland^  52  N.  H.  401. 

The  question  being  whether  a  certain  railroad  company  negli- 
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gently  permitted  its  cars  to  run  off  the  track,  evidence  that  the 
<X)mpany'8  cars  have  frequently  run  off  the  same  track.  Mobile 
<&  M.  R,  Co.  V,  Aahcraft^  48  Ala.  15. 

The  question  whether  a  certain  fire  vras  caused  by  sparks  from 
a  certain  locomotive,  evidence  is  admisssble  that  both  before  and 
after  such  fire,  at  various  times  during  the  same  summer,  other 
fires  have  been  caused  or  rendered  possible  by  sparks  from  other 
engines  of  the  same  company.  Grand  Trunk  R,  Co,  v.  Richurd- 
son,  91  U.  S.  454,  23  L.  ed.  350;  Field  v.  ^^ew  York  Cent  R.  Co. 
32  X.  Y.  339;  Longdbaugh  v.  Virginia  cfe  T.  R,  Co.  9  Xev.  271; 
£oyce  v.  Cheshire  R.  Co.  43  N.  H.  627;  Cleveland  v.  Qrand 
Trunk  R.  Co.  42  Vt.  449;  AnnapoliB  (&  E.  R.  Co.  v.  Gantt,  39 
Md.  115;  Conf.  Smith  v.  Old  Colony  dk  N.  R.  Co.  10  R.  I.  22. 
But  see,  contra^  Coale  v.  Ilannihal  &  St.  J.  R.  Co.  60  Mo.  227; 
Raltimore  tfc  S.  R.  Co.  v.  WoodruJ',  4  Md.  242-254;  Boyce  v. 
Cheshire  R.  Co.  42  N.  H.  97.  The  last  tvsro  cases  may,  however, 
be  considered  as  substantially  overruled.     2  Cent.  L.  J.  642. 

c.  Subdivision  of  the  Rule. — The  maxim  naturally  bisects 
itself  to  form  an  important  subject  as  will  hereafter  appear 
under  the  title  of  "  Res  adjudicataP  In  its  modified  form  we 
:find  it  in  the  Roman  law  expressed  as  res  int^r  alios  judicata, 
alteri  nocere  non  debet.  Applying  that  great  principle  of  both 
mediJBval  and  modern  law  which  imperatively  calls  for  the  best 
■evidence,  it  is  apparent  that  things  done  inter  alios  or  ab  alio 
infringe  the  rules  of  evidence  and  contravene  its  most  salutary 
laws  m  a  far  greater  degree  than  even  the  most  relaxed  principles 
of  secondary  evidence  would  permit.  There  are,  it  is  true,  cer- 
tain characteristics  and  affinities  between  both  grades  of  the  evi- 
dence last  mentioned,  and  there  is  a  constant  tendency  in  flimsy 
minds  to  commingle  the  elements  entering  into  the  formation  of 
each. 

d.  Recent  Application  of  the  Rule. — The  New  York  Court 
of  Appeals  in  a  very  recent  case  indulged  in  a  practical  applica- 
tion of  the  rule  and  unanimously  affirmed  the  judgment  sought 
to  be  reversed  on  the  ground  that  as  the  title  offered  to  the  plain- 
tiffs came  to  the  defendant  through  the  will  of  Gideon  Tucker, 
and  under  proceedings  in  partition  instituted  by  Greo.  W.  Tucker, 
aa  trustee,  but  to  which  certain  persons  entitled  to  the  property 
in  remainder  were  not  made  parties — that  as  they  were  not 
allowed  their  day  in  court,  and  were  not  made  parties  to  the 
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action,  they  were  not  concluded  by  the  judgment;  that  one  claim- 
ing under  a  deed  given,  on  sale  under  said  judgment,  could  not 
give  a  title  so  freed  from  reasonable  doubt  as  to  oblige  the  vendee 
to  accept  it.  His  Honor  held,  that  as  to  the  beneficiaries  ulti- 
mately entitled  to  the  remainder,  the  principle  contained  in  the 
maxim  rea  inter  alios  acta  alteri  nocere  non  debet  applied,  and 
that  the  court  below  properly  held  that  they  could  not  be  con- 
cluded by  the  partition  judgment.  Moore  v.  Appleby^  10  Cent- 
Rep.  697,  108  K  Y.  237. 

A  further  illustration  of  the  principle  under  review  arises  when 
it  is  sought  to  show  that  a  person  did  a  particular  thing.  No 
grade  of  stupidity  would  for  an  instant  contend  that  evidence 
was  admissible  of  the  fact  that  the  same  person  had  done  a  sim- 
ilar thing  at  some  other  time.  Vason  v.  BeaU^  68  Q«.  500. 
Hence,  in  an  action  for  assault  with  intent  to  ravish  it  is  inadmi&- 
eible  for  the  plaintiff  to  prove  that  the  defendant  had  made  sim- 
ilar attempts  on  other  women,  or  for  the  defendant  to  prove  that 
the  plaintiff  had  made  similar  charges  against  other  men.  Ogle  v. 
Brooks,  87  Ind.  600. 

So  the  fact  that  a  party  draws  his  notes  generally  in  a  particu- 
lar way  is  not  evidence  to  prove  that  he  drew  a  specific  note  in 
such  a  way.    Iron  Moiuntavn  Bank  v.  Murdock^  62  Mo.  70. 

e.  An  Exposition  by  Peckham^  i. — Judge  Peckham  in  a 
very  recent  case  has  given  an  apt  and  instructive  statement  of  the 
rule  in  the  following  language: 

"The  materiality  of  the  evidence  as  against  anyone,  is  not 
apparent,  but  a  conclusive  answer  to  its  admissibility  as  against 
Auguste  Schattman  is  that  the  reports  were  ^res  inter  alios 
acta^  They  were  the  acts  of  the  bookkeeper  of  Schattman 
Brothers,  of  New  York,  and  if  it  be  assumed  that  he  was  their 
agent  or  representative,  yet  the  Schattman  Brothers  were  not 
parties  to  this  aetion,  and  neither  their  acts  nor  declarations  were 
evidence  against  Auguste  Schattman.  If  it  be  said  that  the  com- 
plaint alleged  a  general  conspiracy  to  defraud,  and  that  Aug'uste 
Schattman  was  a  party  to  it,  and  that  the  acts  or  declarations  of  a 
conspirator  performed  or  made  during  the  progress  of  the  con- 
spiracy and  in  aid  thereof  are  evidence  against  all,  the  answer  is 
that  prima  facie  evidence  ought  first  to  be  given  of  the  existence 
of  a  conspiracy,  before  such  acts  or  declarations  are  evidence 
against  any  but  the  party  making  them;  and  that  there  is  no  evi- 
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dence  whatever  of  the  existence  of  any  such  conspiracy  eo  far,  at 
any  rate,  as  Auguste  Schattman  is  concerned.  I  do  not  think 
that  the  evidence  was  material  in  the  first  place,  and  if  so,  it  was 
not  admissible  as  against  Auguste  Schattman,  and  it  was  offered 
generally  and  against  alL"  Rutherford  v.  Schattman^  119  N.  T. 
604. 

§  257.  Evidence  Excluded  on  Ground  of  Indecency. — ^The 
delicate  sensibilities  of  early  text-writers  have  evolved  a  non- 
sensical theory  much  quoted  by  unreflecting  judges,  and  never 
acted  upon  by  any  man  of  sense.  The  gist  of  this  theory  is  that 
there  are  species  or  grades  of  evidence  too  indecent  or  too 
unwholesome  for  public  expression  or  portraiture;  that  the  rare 
exotic  known  as  "  public  virtue "  will  receive  irreparable  injury 
by  contact  with  some  unpleasant  testimony  the  emergencies  of  a 
trial  make  it  necessary  to  produce.  While  it  is  among  the  regrets 
we  never  expect  to  outlive  that  the  witness  stand  is  not  purged 
from  all  form  of  indecency,  it  is  submitted  that  while  the  law  of 
evidence  is  dependent  upon  such  instrumentality  as  frail  human 
nature  can  disclose,  for  most  of  its  beneficent  effects,  it  is  a  brain- 
less exhibit  of  whimsical  prudery  to  count  evidence  indecent  that 
has  for  its  object  the  exposure  of  a  crime  or  the  vindication  of  a 
right.  See  Da  Costa  v.  Jonea^  Cowp.  729;  MeJmn  v.  Melmm,^  5& 
N.  H.  569. 

The  position  taken  by  Professor  Greenleaf  on  this  subject  is 
utterly  indefensible,  and  this  condemnation  is  judicially  expressed 
by  Sir  James  Stephen  when  he  says:  "  I  know  of  no  case  in 
which  a  fact  in  issue  or  relevant  to  an  issue,  which  the  court  is 
bound  to  try,  can  be  excluded  merely  because  it  would  pain  some 
one  who  is  a  stranger  to  the  action."  Stephen,  Dig.  (Chase's  ed.) 
art.  2,  note  2. 

§  258.  Counsel's  Offer  to  make  Certain  Proof. 

a.  Method  Sanctioned  by  Usage. — ^It  frequently  occurs  in 
the  progress  of  a  trial  that  certain  evidence  is  offered  to  the  intro- 
duction of  which  the  objection  of  irrelevancy  is  interposed,  and  it 
as  frequently  happens  that  counsel  states  to  the  presiding  judge 
the  purpose  for  which  the  evidence  is  offered,  and  follows  up 
such  statement  by  a  disclosure  of  how  the  evidence  may  be 
material.  This  method  has  the  sanction  of  usage,  and  may  be 
regarded  as  a  well  recognized  formula  for  obtaining  a  hearing 
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upon  subject  matter  that  is  prima  facie,  perhaps,  objectionable. 
McGrath  v.  Bell,  42  How.  Pr.  182. 

Very  accurate  exposition  of  this  subject  is  found  in  the  opinion 
of  Judge  Cowen  in  Van  Buren  v.  WdLa,  19  Wend.  204. 

Evidence  which  is  apparently  irrelevant  may  be  shown  to  be 
relevant  by  either  referring  to  matters  already  proved  in  the 
cause,  or  by  a  statement  of  some  additional  evidence  which  is 
offered  to  be  given  in  connection  with  the  proposed  fact.  It  is 
always  proper  to  ascertain  as  certainly  as  possible  that  the  evi- 
dence offered  is  relevant  and  material  before  it  is  received.  But 
there  arc  times  when  it  is  not  advisable  to  apprise  the  witness 
about  to  be  examined  of  the  facts  expected  to  be  proved  by  him; 
or  the  counsel  himself  may  not  be  sufficiently  advised  as  to  the 
facts;  these  or  any  other  sufficient  reasons  are  to  be  weighed  by 
the  justice  upon  such  questions.  But  in  every  case,  counsel  are 
bound,  if  required,  to  inform  the  court  how  the  evidence  is  rele- 
vant so  that  he  may  act  understandingly  in  relation  to  the  admis- 
sion of  the  evidence.  This  may  be  done  by  making  the  statement 
in  writing  and  handing  it  to  the  court.  3  Wait,  L.  &  Pr.  (5tli 
ed.)  474. 

b.  Offer  Must  be  Specific. — Offer  must  be  so  full  and  specific 
that  its  exclusion  would  be  erroneous  in  any  point  of  view.  Hoga- 
hoom  V.  Ehrhardt,  58  Cal.  231;  Easton  v.  O'Reilly,  63  Cal.  309. 

Offer  of  evidence  improperly  rejected  is  ground  of  reversal, 
though  ability  to  make  the  proof  may  be  highly  improbable  if 
not  manifestly  impossible  {People  v.  Blake,  65  Cal.  279),  and  it 
must  be  remembered  that  the  admission  of  irrelevant  evidence 
may  have  no  effect  whatever  when  the  cause  is  tried  by  the  court, 
but  may  become  highly  prejudicial  when  it  is  tried  before  a  jury. 
Heffernam,  v.  Supreme  Council  A,  L.  of  H.  40  Mo.  App.  605. 

c.  No  Doubt  Must  Exist  as  to  Competency  and  Materiality. 

— All  systems  of  practice  seem  to  concur  in  stating  the  general 
rule  that  an  offer  of  evidence  must  be  made  in  such  terms  as  to 
leave  no  room  for  doubt  as  to  its  competency  and  materiality 
under  a  proper  definition  of  the  law  appUcable  thereto,  and  if  not 
so  made,  a  general  exception  to  its  conclusion  will  not  be  available 
unless  it  appears  plainly  that  the  court  understood  the  ground 
which  in  law  might  have  justified  its  reception. 

d.  The  Practice  in  New  York. — A  party  against  whom  a  wit- 
ness is  called  and  examined,  knowing  the  witness  to  be  incom- 
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petent,  cannot  lie  by  and  speculate  on  the  chances,  first  learn 
what  the  witness  testifies,  and  then  when  he  finds  the  testimony 
unsatisfactory,  either  object  to  the  competency  of  the  witness  or 
to  the  form  or  substance  of  the  testimony  and  have  it  stricken 
•dut  •  Quin  V.  Lloyd^  41  N.  T.  349;  People  v.  Sanders^  3  Hun, 
16-19.  See  Pitm^  v.  Glma  FalU  Ins.  Co.  61  Barb.  335;  Mercer 
V.  Vose^  8  Jones  &  S.  218.  Such  a  case  differs  materially  from 
one  where  the  evidence  was  apparently  competent  when  given, 
but  was  discovered  to  be  incompetent  upon  cross-examination  or 
at  a  subsequent  stage  of  the  trial. 

But  an  omission  to  object  to  testimony  when  it  is  offered  is  not 
fiuch  a  concession  of  its  competency  as  to  absolutely  preclude  the 
party  against  whom  it  has  been  given  from  subsequently  insisting 
that  it  should  be  withdrawn  from  the  consideration  of  the  party. 
Hamilton  v.  New  Torh  Cent.  R.  Co.  51  N.  Y.  100.  K  an 
objection  to  competent  evidence  is  not  taken  when  the  evidence 
is  offered,  and  the  omission  is  shown  to  have  been  made  from 
mistake  or  inadvertence,  the  trial  court  may  permit  the  party,  at 
any  time  before  the  close  of  the  trial,  to  move  to  strike  it  out. 
MiUer  v.  Montgomery,  78  !N.  T.  282-286.  This  is  not  an  uncom- 
mon practice  in  the  trial  of  cases.  But  the  exclusion  of  the  evi- 
dence at  a  subsequent  stage  of  the  trial  is  wholly  in  the  sound  dis- 
■cretion  of  the  trial  judge,  and  will  be  exercised  where  it  is  just 
tliat  the  incompetent  evidence  should  be  excluded,  and  no  harm 
can  come  to  the  other  party  from  the  delay  in  making  the  objec- 
tion. Ihid,  If,  however,  the  objectionable  character  of  the  evi- 
dence was  as  apparent  when  the  evidence  was  offered,  as  when  it 
was  in,  the  party  failing  to  object  takes  the  risk  of  the  refusal  of 
the  court  to  exclude  it.  Pontile  v.  People^  82  N".  Y.  339-347. 
See  Quin  v.  Lloyd,  41  N.  Y.  349.  A  court  of  review  will  not 
interfere  with  the  fair  exercise  of  the  discretion  of  the  trial  court 
in  this  particular.  MiUer  v.  Montgomery,  78  If.  Y.  282.  But 
an  improper  exercise  of  such  discretion  is  a  ground  for  reversal. 
Quin  V.  IZoydy  supra. 

The  practice  methods  of  the  New  York  courts  in  reference  to 
■striking  out  and  disregarding  evidence,  are  carefully  indicated  in 
Baylies,  Trial  Practice,  205. 

e.  The  California  Rule. — The  courts  of  this  State  make  no 
departure  from  the  rule  we  have  previously  outlined.     They 
decide  in  effect  that  the  offer  of  evidence  must  include  an  offer  to 
33 
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prove  all  facts  necessary  to  make  it  relerant,  and  that  an  offer  to 
prove  certain  facts  will  be  construed  as  an  offer  to  prove  them  in 
their  proper  order.  Further,  these  courts  insist  that  evidence 
offered  for  a  particular  purpose  must  be  restricted  to  the  purpose 
announced,  and  that  the  offer  of  relevant  testimony  need  not 
embrace  the  whole  defense. 

When  offer  is  of  a  mass  of  evidence  complex  in  character  it  is 
error  to  exclude  the  whole,  if  any  part  is  admissible.  Board  of 
Education  v.  Keenan^  55  CaL  642.  Offer  must  be  so  specific  and 
full  that  its  exclusion  would  be  erroneous  in  any  point  of  view. 
Hogaboom  v.  Ehrhardt^  58  Cal.  231;  Easton  v.  (/HeiUy,  63^ 
Cal.  309. 

Offer  of  evidence  improperly  rejected  is  ground  for  reversal^ 
though  ability  to  make  the  proof  may  be  highly  improbable  if  not 
manifestly  impossible.     People  v.  Bldke^  65  Cal.  279. 

For  the  authorities  sustaining  the  propositions  herein  announced^ 
see: 

Offer  of  relevant  testimony  need  not  embrace  the  whole  de- 
fense. Vilhac  V.  Biveriy  28  Cal.  409;  Easton  v.  O^ReiUyj  63 
Cal.  309. 

Evidence  offered  for  a  particular  purpose  will  be  restricted  to 
purpose  announced.  liichardson  v.  McNuUy^  24  Cal.  339;  Roff 
V.  Duane^  27  Cal.  565;  Henry  v.  Everts^  29  Cal.  610;  Ma,cd(mgall 
V.  Maguire^  35  Cal.  274. 

Offer  to  prove  certain  facts  will  be  construed  as  an  offer  to 
prove  them  in  their  proper  order.    Lick  v.  Dia^^  37  C/il.  438. 

Offer  of  evidence  must  be  offer  to  prove  all  facts  necessary  to 
make  it  relevant.  Chaniberlain  v.  Vance^  51  Cal.  75;  Hogahoom 
V.  Ehrhardt,  5«  Cal.  231;  EaaUm  v.  (yReiUy,  63  Cal.  309. 

When  offer  is  of  a  mass  of  evidence  complex  in  character  it  is 
error  to  exclude  the  whole  if  any  part  is  admissible.  Board  of 
Education  v.  Keenan^  55  Cal.  642. 

f.  Tiews  of  Judge  Bumsey. — Judge  Rumsey's  recent  work 
on  Code  Practice  (1888)  contains  an  admirable  simimary  regard- 
ing the  relevancy  of  evidence  in  connection  with  an  offer  to  prove 
certain  facts  by  ultimately  showing  the  existence  of  others  to 
which  they  refer.  The  exceptional  qualifications  of  the  distinguished 
jurist  are  fully  recognized  while  the  intimate  relations  the  topic 
sustains  to  this  branch  of  our  subject  abundantly  justify  an  excerpt 
from  chap.  31,  art.  6  which  we  append : 
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"Not  infrequently  in  the  trial  of  a  case,  it  happens  that  the 
relevancy  of  a  particular  bit  of  evidence  is  not  apparent;  for  the 
reason  that  the  case  has  not  sufficiently  developed  to  show  its 
materiality,  or  because  some  other  fact  which  is  necessary  to  make 
it  material  has  not  yet  been  established.  Where  that  is  the  case, 
it  is  sometimes  necessary  for  the  counsel  to  make  an  offer  of  evi- 
dence, for  the  sake  of  getting  a  ruling  to  which  an  exception  can 
be  taken.  An  offer  of  evidence  is  intended  solely  to  infonn  the 
court  of  what  the  party  making  the  offer  intends  to  prove,  so  that 
it  will  be  enabled  to  rule  intelUgently  on  objections  to  questions 
which  have  been  asked.  It  is  not  a  substitute  for  testimony;  and 
it  is  not  good  practice,  except  in  very  special  cases,  to  decide  a 
case  upon  an  offer  of  evidence.  Judges  will  rarely  receive  an 
offer  of  proof  when  it  can  be  avoided  {CouUon  v.  Whiting^  12: 
Daly,  408);  nor  will  they  require  counsel  to  object  to  it;  and 
experienced  counsel  are  rarely  willing  to  rest  the  case  of  their 
client  on  an  objection  and  exception  to  an  offer  of  proof.  It  is 
much  better,  if  practicable,  to  receive  the  testimony  which  is 
offered  to  be  given,  subject  to  objection,  with  leave  to  the  party 
taking  the  objection  to  move  to  strike  it  out.  In  such  a  case  as 
that,  there  is  no  opportunity  for  a  party  offering  the  proof,  to  get 
a  ruling  upon  an  extensive  offer  to  prove  facts  which  do  not  exist, 
or  which  he  has  not  the  means  of  proving,  if  they  do  exist.  But 
where  to  take  the  testimony  would  unnecessarily  consume  time, 
and  the  party  makes  an  offer  in  good  faith  of  only  such  facts  as 
he  really  believes  he  is  able  to  prove,  a  court  may  properly  hear 
the  offer  and  make  a  ruling  based  upon  it.  But  wherever  that  is 
done,  the  offer  is  to  be  construed  with  great  strictness;  and  it  is 
not  regarded  with  any  favor.  CouUon  v.  Whiting^  supra.  It  is 
necessary  that  it  should  include  everything  that  a  party  proposes 
to  show  upon  the  particular  point,  in  addition  to  what  already 
appears;  or  at  least  enough  to  make  the  materiality  of  the  facts 
clearly  apparent.  Pepi/n  v.  Lachenmeyer^  45  N.  T.  27.  If  the 
relevancy  of  the  facts  offered  does  not  clearly  appear,  the  better 
practice  is  to  sustain  the  objection  to  the  offer;  and  it  is  not  error 
to  do  so.  Van  Buren  v.  WelU^  19  Wend.  203.  If  the  com- 
petency or  materiality  of  the  facts  offered  to  be  shown,  depends 
upon  the  facts,  they  must  also  be  stated,  and  tlie  offer  must  also 
be  made  to  prove  them  as  well,  or  it  is  not  error  to  sustain  the 
objection.  Carney  v.  PlatU  4  Jones  &  S.  361.  ...  If  an 
offer  contains  matter  not  relevant,  or  not  competent,  an  objection 
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to  it  must  always  be  sustained.  Hoaley  v.  Blacky  28  N.  Y.  438. 
It  rests  with  the  party  making  the  offer,  that  it  shall  be  so  clear 
that  there  is  no  doubt  what  is  intended  to  be  proved.  If  the 
meaning  of  it  is  doubtful,  and  the  offer  is  excluded,  the  party 
making  it  cannot  appeal,  or  insist  on  a  meaning  favorable  to  himself, 
unfess  it  was  very  apparent  that  the  offer  was  so  understood. 
Keller  v.  J^ew  York  Cent.  li,  Co.  2  Abb.  App.  Dec.  480;  Mo- 
Grath  V.  Bellj  1  Jones  &  S.  195."     2  Rumsey,  Practice,  297. 

g.  Suggestions  of  Chief  Judge  Folger. — ^The  following  per- 
tinent suggestion  from  an  opinion  of  Chief  Judge  Folger  will 
evoke  its  own  suggestive  commentary :  "  At  the  time  the  evidence 
was  taken,  the  plaintiff  professed  to  the  court  that  he  meant  to 
connect  it  afterward  with  a  reason  and  consideration  for  making 
all  these  notes.  The  court  was  not  in  error  in  taking  this  part  of 
the  evidence  in  this  order.  If  the  plaintiff  failed  to  thus  connect, 
the  defendant,  to  save  his  point,  should  have  moved  to  strike  out 
the  testimony  before  the  close  of  the  case."  Baylua  v.  Cockoroft^ 
81  N.  Y.  363. 

§  259.  Motion  to  Strilie  Out. 

a.  Wlien  Motion  will  be  Entertained. — The  courts  are  dis- 
posed in  all  in  ^s  to  credit  the  statement  of  a  reputable  counsel 
that  certain  graues  of  evidence,  although  immaterial  in  them- 
selves, are  designed  to  lead  into  important  testimony  closely  con- 
nected with  the  issues  in  the  case,  and  f  uUy  designed  to  support 
the  contentions  of  the  parties  litigant.  It  is  the  usual  practice  to 
allow  the  admission  of  such  evidence.  The  court,  however,  is  not 
bound  to  take  that  course;  and  if  the  evidence  is  objected  to  by 
the  other  side,  the  court  may  require  the  coimsel  offering  the  evi- 
dence to  show  how  it  will  become  material,  by  stating  what  other 
facts  are  proposed  to  be  proved  in  connection  with  the  offered 
evidence.  If  the  party  is  required  thus  to  sliow  how  the  evidence 
is  material,  he  will  be  bound  to  do  so,  or  the  evidence  may  be 
properly  rejected.  Van  Buren  v.  Wells^  19  Wend.  203;  Roy  v. 
Targee^  7  Wend.  359;  First  Baptist  Church  of  Brooklyn  v. 
Brooklyn  F.  Ins.  Co.  23  How.  Pr.  448. 

The  court  can  never  exclude  relevant  testimony,  because  it  does 
not  at  once  establish  the  issues  to  which  it  relates.  The  dif- 
ferent links  must  be  introduced  in  succession.  The  party 
against  whom  it  is  introduced  is  amply  protected  against  any  pre- 
judice by  his  right  to  call  upon  the  court  to  direct  the  jury  to  dis- 
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regard  it  for  all  purposes,  where  it  is  not  prima  facie  evidence  of 
any  material  issue.  Murphy  v.  Boker^  28  How.  Pr.  251.  Where 
his  counsel  neglects  to  do,  the  court  has  a  right  to  presume  he  does 
not  think  the  evidence  of  sufficient  importance  to  require  such 
a  caution.  It  is  not  ground  of  complaint  that  the  court  in  such 
a  case  has  not  volunteered  to  warn  the  jury  against  being  misled, 
or  a  reason  to  grant  a  new  trial  on  the  ground  of  an  oversight. 

b.  Limitations  of  tlie  Biglit. — The  decisions  seem  to  limit 
the  right  to  move  to  strike  out  evidence  to  those  cases  where  it 
was  impossible  for  the  objecting  party  to  make  his  objection  before 
the  evidence  was  admitted.  The  moving  party  must  specify  his 
objections  with  the  like  particularity  as  is  required  in  pointing  out 
an  objection  to  a  question.  Henry  v.  Southern  Pac.  H.  Co.  60 
Cal.  176. 

c.  Exercise  of  the  Biglit. — ^If  illegal  evidence  has  been 
received  against  objection,  or  upon  a  promise  to  render  it  com- 
petent, and  the  promise  is  not  kept,  the  accused  is  entitled  to  have 
it  struck  out  on  motion.  DiUin  v.  People,  8  Mich.  367;  ZeU  v. 
Com.  94  Pa.  258.  These  cases  hold  that  merely  instructing  the 
jury  to  disregard  it  does  not  cure  the  error.  Compare  ffopt  v. 
Utah,  120  U.  S.  430,  30  L.  ed.  708. 

So  also  of  the  testimony  of  a  witness  for  the  prosecution,  when 
the  accused  has  had  no  opportunity  to  cross-examine.  People  v. 
CoU,  43  N.  Y.  508. 

The  failure  to  object  before  an  answer  was  made,  if  the  grounds 
of  objection  were  then  apparent,  precludes  a  subsequent  motion 
to  strike  out  the  answer  {People  v.  Chacon,  2  Cent.  Eep.  910 
102  N.  y.  669);  so  holding  even  where  the  objection  was  that  the 
witness  was  apparently  proceeding  to  repeat  an  improper  answer 
which  had  been  already  struck  out.  Counsel  cannot  lie  by  and 
speculate  on  the  chances  of  first  hearing  what  the  witness  will  tes. 
tify  to,  and  then,  when  he  finds  the  testimony  unsatisfactory,  move 
to  strike  it  out.    Abb.  Trial  Brief  (Crim.  Cases,  p.  206). 

d.  Waiver  of  the  Bight. — ^As  a  general  rule  a  party  will  be 
deemed  to  have  waived  an  objection  to  incompetent  evidence  by 
a  failure  to  object;  the  evidence  is  received  and  must  be'  weighed 
for  what  it  is  worth.  {Miller  v.  Montgomery,  78  N.  Y.  282, 286.) 
It  has,  therefore,  been  held  that  where  evidence,  bearing  upon  the 
issues,  has  been  duly  taken  upon  the  trial,  without  objection,  and 
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has  been  received  absolntely  and  nnconditionally,  the  trial  judge 
has  no  power  to  strike  it  out  or  exclude  it  from  the  consideration 
of  the  jury.  {HaU  v.  Earnest^  36  Barb.  585,  591;  Lmdaay  v. 
People^  67  Barb.  548,  6  Hun,  104;  Stephens  v.  People^  4  Park. 
Crim.  Rep.  396;  Filkins  v.  Baker^  6  Lans.  516.) 

e.  Answer  out  of  Time^  When  Stricken  out. — The  court  has 
a  riglit,  and  it  is  its  duty,  to  give  opposite  counsel  a  chance  to 
object  to  a  question  which  has  been  answered  too  quickly,  and  to 
strike  out  the  answer  for  such  purpose;  and  where  a  witness  an- 
swers a  question  too  quickly  to  give  an  opportunity  for  an  objec- 
tion before  the  answer  is  given,  and  the  court,  upon  motion,  strikes 
out  the  answer,  on  grounds  of  objection  to  the  question,  and  an 
exception  is  taken  to  each  ruling,  but  no  further  objection  is  made 
to  the  question  after  such  ruling,  the  question  itself  remains 
unchallenged,  and  the  passing  of  the  examining  counsel  to  another 
question  is  a  waiver  of  the  former  question,  and  his  exception  to 
the  striking  out  of  the  answer  is  not  well  taken.  BarJdy  v.  Cope- 
land,  86  Cal.  483. 

§  260.  Summary  of  Preceding  Tiews. — The  English  jurists 
are  presumed  to  have  early  caught  both  the  spirit  and  letter  of 
the  rule  in  vogue  among  us,  as  is  clearly  indicated  by  the  follow- 
ing abstract  from  Stephen's  Digest,  art.  8: 

a.  Position  of  English  Courts. — Whenever  any  act  may  be 

proved,  statements  accompanying  and  explaining  that  act  made 
by  or  to  the  person  doing  it,  may  be  proved  if  they  are  necessary 
to  understand  it. 

In  criminal  cases  the  conduct  of  the  person  against  whom  the 
offense  is  said  to  have  been  committed,  and  in  particular  the  fact 
that  he  made  a  complaint  soon  after  the  offense  to  persons  to 
whom  he  would  naturally  complain,  are  deemed  to  be  relevant; 
but  the  terms  of  the  complaint  itself  seem  to  be  deemed  to  be 
irrelevant. 

When  a  person's  conduct  is  in  issue,  statements  made  in  his 
presence  and  hearing  by  which  his  conduct  is  likely  to  have  been 
affected,  are  deemed  to  be  relevant  facts. 

"The  items  of  evidence  included  in  this  article  are  often  referred 
to  by  the  phrase  res  gestcBy  which  seems  to  have  come  into  use  on 
account  of  its  convenient  obscurity.  The  doctrine  of  res  gestm 
was  much  discussed  in  the  case  of  Wright  v.  Tathnm^  9  Scott,  79, 
et  seq.    In  the  course  of  argument,   Bosanquet,   •/".,  observed. 
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**  How  do  you  translate  r^^^*^/  y^*^,  by  whom?'  Parke, -ff.,  after- 
ward observed,  '  The  acts  by  whomsoever  done  are  res  gestcBy  if  rele- 
vant to  the  matter  in  issue.  But  the  question  is,  what  are  relevant  ? '' 
{7  Ad.  &  El.  353.)  In  delivering  his  opinion  to  the  House  of 
Lords,  the  same  judge  laid  down  the  rule  thus:  "  Where  any 
facts  are  proper  evidence  upon  an  issue '  (i.  e,  when  they  are  in 
issue,  or  relevant  to  the  issue)  '  all  oral  or  written  declarations 
which  can  explain  such  facts  may  be  received  in  evidence.''  {8. 
C.  4  Bing.  N.  C.  5*48.)  The  question  asked  by  Baron  Parke  goes 
to  the  root  of  the  whole  subject,  and  I  have  tried  to  answer  it  at 
length  in  the  text,  and  to  give  it  the  prominence  in  the  statement 
of  the  law  which  its  importance  deserves."  Stephen,  Dig.  art 
S,  note  5, 

b.  American  Yindicatlon  of  English  Theory.— The  princi- 
ple here  outlined  has  received  ample  vindication  from  the  Amer- 
ican courts,  and  it  is  well  settled  that  evidence  of  declarations 
made  by  a  party  insured,  prior  to  the  issuance  of  the  policy,  to 
various  third  parties,  when  speaking  of  an  existing  disease,  is 
proper  upon  the  question  of  the  truthfulness  of  statements  made 
by  him  to  the  examining  physician.  {KeUey  v.  Universal  L. 
Ins,  Co,  35  Conn.  225;  Aveson  v.  Kinnaird^  6  East,  188;  Swift 
V.  Massachtisetts  Mut  L,  Ins,  Co.  2  Thomp.  &  C.  308;  Mutual 
Ben,  L.  Ins,  Co.  v.  Robertson^  59  111.  123;  Wheelton  v.  Ha/rdistyj 
S  El.  &  Bl.  255;  Mercliants  <&  M,  Mut,  Ins,  Co,  v.  Washington 
Mut,  Ins,  Co,  1  Handy  (Ohio)  408;  Sweet  v.  Fairlie,  6  Car.  &  P. 
1;  Highie  v.  Guardian  Mid,  L,  Ins.  Co,  53  N.  Y.  603;  Matteson 
V.  New  York  Cent,  R,  Co,  35  N.  Y.  487.) 

c.  Implication  with  Principles  Ontlined  in  Bes  Oest». 

— It  is  a  rule  that  when  an  act  is  done,  to  which  it  is  necessary  or 
important  to  ascribe  a  motive  or  a  cause,  what  was  said  by  the 
actor  at  the  time,  from  which  the  motive  or  cause  may  be  col- 
lected, is  part  of  the  res  gestas^  and  may  be  given  in  evidence  {Am- 
brose V.  Clendon^  Cas.  t.  Hardw.  267;  Bateman  v.  BaiUy^  6 
T.  K.  512;  Gilchrist  v.  Bale,  8  Watts,  355,  358;  Barnes  v.  Al- 
len, 1  Keyes,  390;  Caughey  v.  Smith,  47  N.  Y.  244);  and  this 
is  so  sometimes  when  the  actor  is  not  a  party  to  the  suit,  as  well 
as  sometimes  when  he  is;  when  words  go  with  an  act  the  nature 
of  which  is  the  subject  of  inquiry,  they  are  taken  as  original  evi- 
dence, because  what  is  said  at  the  time  is  legitimate,  if  not  the 
best  evidence  of  what  was  passing  in  the  mind  of  the  actor  (1 
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Pha.  Ev.  185;  and  see  Thomas  v.  ConneU,  4  Mees.  &  W.  267^ 
where  declarations  of  a  bankrupt  were  received  to  show  knowl- 
edge by  him  of  his  insolvency,  the  fact  of  his  bankruptcy  being 
proven  aliunde).  So  when  one  is  lame,  or  weak,  or  otherwise  in 
bad  bodily  plight,  his  statement  as  to  the  cause,  chai'acter  and 
degree  thereof,  made  at  the  time  of  the  physical  exhibition  of  the 
infirmity,  would  seem  to  be  a  legitimate  mode  of  reaching  his 
knowledge  of  his  own  condition. 

d.  Citation  of  Authority. — Unless  the  case  falls  within  some 
well  recognized  class  of  exceptions,  an  evidentiary  fact  is  relevant 
to  the  principal  fact  when  the  former  tends  to  show  that  the  lat- 
ter probably  did  or  did  not  occur;  and  mere  remoteness  usually 
goes  to  the  weight,  and  not  to  the  admissibility  of  evidence. 
Cra/oen  v.  Ceni/rdl  Pac,  R.  Co.  72  Cal.  845. 

Evidence  tending  to  prove  a  material  issue  cannot  be  excluded. 
Canvp  V.  Camp^  5  New  Eng.  Rep.  140,  69  Tt.  667. 

Evidence  pertinent  to  an  issue  should  be  admitted,  however 
little  it  may  prove.  Baltimore^  O.  cfe  G.  R.  Co.  v.  Eoarts^  11 
West.  Eep.  875,  112  Ind.  533. 

Unless  excluded  by  some  positive  exceptions,  everything  rela- 
tive  to  the  issues  is  regarded  as  admissible,  and  this  is  extended  to 
every  hypothesis  pertinent  to  the  issue.  Authorities  cited  in  Bdl 
V.  Brewster,  9  West.  Rep.  432,  44  Ohio  St.  690. 

It  is  error  to  admit  evidence  on  a  point  not  put  in  issue  by  the 
pleadings.    Moline  Plough  Co,  v.  Braden,  71  Iowa,  141. 

Evidence  which,  standing  alone,  is  immaterial,  should  be  ex- 
cluded if  no  foundation  for  it  is  laid  or  promised  to  be  laid.  Wair 
son  Coal  cfe  Min,  Co,  v.  Ja/mes,  72  Iowa,  184. 

§  261.  Facts  Necessary  to  Explain  or  Introduce  Belevant 

Facts. 

a.  The  English  Statute  on  the  Subject. — ^Facts  necessary  to 
be  known  to  explain  or  introduce  a  fact  in  issue  or  relevant  or 
deemed  to  be  relevant  to  the  issue,  or  which  support  or  rebut  an 
inference  suggested  by  any  such  fact,  or  which  establish  the  iden- 
tity of  any  tiling  or  person  whose  identity  is  in  issue  or  is,  or  is 
deemed  to  be  relevant  to  the  issue,  or  which  fix  the  time  or  place 
at  which  any  such  fact  happened,  or  which  show  that  any  docu- 
ment produced  is  genuine  or  otherwise,  or  which  show  the  rela- 
tion of  the  parties  by  whom  any  such  fact  was  transacted,  or 
which  aflEorded  an  opportunity  for  its  occurrence  or  transaction, 
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or  which  are  necessary  to  be  known  in  order  to  show  the  rele- 
vancy of  other  facts,  are  deemed  to  be  relevant  in  so  far  as  they 
are  necessary  for  those  purposes  respectively.  Stephen,  Dig. 
art.  9. 

b.  Indorsed  by  New  York  Court  of  Appeals. — As  a  pertinent 
illustration  of  the  principle  contended  for  in  the  foregoing  para- 
graph approving  reference  is  made  to  the  recent  case  of  Pontius 
V.  People^  82  N.  Y.  339.  The  opinion  of  Judge  Danf  orth,  voic- 
ing the  sentiment  of  the  entire  appellate  bench  proceeds  as  fol- 
lows: "It  was  relevant  to  inquire  upon  cross-examination  as  to 
this  money,  where  it  was  procured  by  him,  at  what  place  kept, 
from  whence  taken  to  make  the  loan;  and  it  was  also  relevant  and 
pertinent  to  give  in  evidence  any  fact  which  would  tend  to  show 
the  improbability  of  his  narrative.  His  conduct  in  regard  to 
necessary  expenses,  his  pecuniary  necessities,  the  borrowing  of 
money  by  himself  at  or  about  the  time  when  he  claimed  to  have 
advanced  the  complainant  money,  would  all  bear  upon  the  ques- 
tion. So  would  the  fact  that  small  debts  were  contracted  by  him, 
and  not  paid  when  due,  or  after  frequent  request,  indicate  some- 
thing in  regard  to  his  pecuniary  ability,  and  might  well  be  sub- 
mitted to  the  consideration  of  the  jury,  with  other  circumstances. 
A  man  may,  indeed,  be  willing  to  lend  to  his  neighbor  in  time  of 
need,  and  yet  be  unwilling  to  pay  his  debts  in  due  season,  al- 
though fully  able  to  do  both;  but  whether  in  any  given  case,  either 
one  or  both  of  these  facts  existed  would  have  to  be  determined 
from  a  variety  of  circumstances,  and  their  force  could  properly 
be  estimated  by  the  jury.  The  inquiry,  therefore,  in  regard  to 
the  undertaker's  bill,  and  other  debts  contracted  by  the  defend- 
ant, and  not  paid,  and  his  omission  to  pay  them  after  frequent  re- 
quest, was  properly  allowed.  It  was  all  part  of  a  legitimate  cross- 
examination  to  which  the  defendant  offered  himself,  and  in  a 
measure  demanded  when  as  a  witness  he  testified  to  the  fact  of  a 
large  loan  of  money." 

c.  Criminal  Features  of  the  Rule. — On  a  trial  for  a  criminal 
offense  other  offenses  of  a  similar  character  may  be  proved,  if 
they  tend  to  show  the  quo  animo  of  the  offense  in  question,  al- 
though they  may  also  tend  to  show  the  accused  has  committed 
another  indictable  crime.  1  Whart.  Am.  Crim.  Law  (6th  ed.), 
§  649;  Rex  v.  Pohert,  1  Campb.  399;  Rex  v.  EUis,  6  Barn.  &  C. 
145;  Rex  v.  Davis^  6  Car.  &  P.  177;  Reg.  v.  Bossett^  2  Car.  & 


522  LAW   OF   EYIDENCE   IN  CIVIL  CASES. 

K.  306;  Com,  v.  Choaie^  105  Mass.  459;  BunrCs  Case^  1  Mood. 
C  C.  146;  BoUondey  v.  United  StateSj  1  Story,  135;  State  v. 
WiUiams,  2  Rich.  L.  418;  Wood  v.  JTniferf  /Si^oA?^,  41  U.  S.  16 
Pet.  360,  10  L.  ed.  994;  lieg.  v.  Ewha/rdson,  8  Cox,  C.  C.  448; 
lieg.  V.  Geering^  18  L.  J.  M.  C.  215;  Stout  v.  People^  4  Park. 
Crim.  Rep.  71;  People  v.  ir^wrf,  3  Park.  Crim.  Rep.  681;  Com. 
V.  Ferrigarty  44  Pa.  386;  Clwi.  v.  Coe^  115  Mass.  481;  Com.  v. 
Eastman^  1  Gush.  189;  Ci>m.  v.  Tuckerman^  10  Gray,  179;  (7(?p- 
perman  v.  People^  56  N.  Y.  591;  Weyman  v.  People^  4  Hun, 
511.    See  ako  1  Greenl.  Ev.  §  53  and  fit>^. 

d.  Beleyaney  of  Occurrences  Similar  to  but  Unconnected 
with  Facts  in  Issue. — ^As  will  be  seen  by  an  examination  of  the 
cases  above  cited,  and  by  a  consideration  of  the  principles  which 
underlie  them,  it  can  make  no  difference  whether  the  transaction 
sought  to  be  proved,  to  throw  light  upon  the  main  issue,  occurred 
before  or  after  the  time  of  the  alleged  crime.  They  may  be  more 
significant  in  the  one  case  than  in  the  other,  but  in  either  case 
they  reflect  light  upon  the  main  transaction  and  are  regarded  as 
relevant. 

e.  General  Application  of  Foregoing  Rules. — These  cita- 
tions from  authors  of  acknowledged  repute  have  abundant  sup- 
port in  decided  cases,  and  are  sufficient  to  show  the  general  rules 
of  evidence  which  we  are  called  upon  to  consider.  They  have 
been  applied  to  a  large  variety  of  cases.  In  the  trial  of  a  person 
charged  with  passing  counterfeit  money,  proof  is  always  received 
to  show  that  the  prisoner  on  other  occasions,  both  before  and 
after  the  time  named  in  the  indictment,  passed  other  counterfeit 
bills.  On  the  trial  of  a  person  charged  with  receiving  stolen 
goods,  it  may  be  shown  that  before  and  after  the  time  of  the 
alleged  crime  he  received  other  stolen  goods  from  the  same  party; 
and  the  same  kind  of  evidence  has  been  received  upon  trials  for 
embezzlement.  liex  v.  Daois,  6  Car.  &  P.  177;  Dunn's  Case,  1 
Mood.  C.  C.  146;  Bex  v.  Bails,  1  Mood.  C.  C.  470;  Beg.  v.  Bich- 
ardson,  8  Cox,  C.  C.  448;  Com.  v.  Price,  10  Gray,  472;  Com.  v. 
Buckerman,  10  Gray,  179;  Copperman  v.  People,  66  N.  Y.  591. 
And  the  same  class  of  cvid3nce  has  been  received  upon  trials  for 
obtaining  property  by  false  pretenses.  Beg.  v.  Francis,  12  Cox, 
C.  C.  612;  Com.  v.  Stone,  4  Met.  43;  Com.  v.  Eastman,  1  Cush. 
189;  Coin.  v.  Coe,  115  Mass.  481;  Bielsckofsky  v.  PeopU,  3  Hun, 
40;  aff'd,  60  ^.  X.  616;  Weyman  v.  PeopU,  4  Hun,  511;  aflPd,  62 
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If .  T.  623.  In  Stones  Case^  Shaw,  Ch.  «71,  speaking  of  this  kind 
of  evidence,  said:  "  This  is  an  exception  to  the  general  rule  of 
■evidence.  But  it  must  be  considered  that  it  is  to  prove  a  fact  not 
provable  by  direct  evidence;  that  is,  a  guilty  knowledge  and  pur- 
pose of  mind,  which  can  rarely  be  proved  by  admissions  or  decla- 
rations and  can  in  general  be  proved  only  by  external  acts  and 
conduct.  The  case  is  strictly  analogous  to  the  rule  in  relation  to 
the  proof  of  scienter  on  a  charge  of  passing  counterfeit  bills  or 
coin." 

In  Eastman^ 8  Case^  Dewey,  e/".,  said:  "  Evidence  of  other  pur- 
chases of  goods  than  those  charged  in  the  indictment,  made  by 
the  defendants  from  other  persons  during  the  month  of  March, 
1844,  under  similar  circumstances  with  the  transactions  charged 
in  the  indictment,  was  admissible  for  the  purpose  of  showing  the 
nature  of  the  business  of  the  defendants,  and  the  extent  of  the 
purchases  made  by  them,  and  also  as  bearing  upon  the  bona  fide 
character  of  the  dealings  of  the  defendants  with  the  particular 
individuals  alleged  to  be  defrauded."  In  Weyman^a  Case^  Judge 
Daniel  lays  down  the  rule,  as  follows:  "  Where  goods  have  been 
obtained  by  means  of  fraudulent  representations,  it  has  been  held 
that  as  the  intent  is  a  fact  to  be  arrived  at,  it  is  competent  to 
show  that  the  party  accused  was  engaged  in  other  similar  frauds 
About  the  same  time;  provided  that  the  transactions  are  so  con- 
nected as  to  time,  and  so  similar  in  other  relations,  that  the  same 
motive  may  reasonably  be  imputed  to  them  all." 

And  the  same  rule  of  evidence  has  been  applied  in  civil  actions. 
In  Allison  v.  MatthieUy  3  Johns.  235,  an  action  of  trover,  for 
goods  fraudulently  purchased  of  the  plaintiff  October  1, 1804,  the 
plaintiff  was  pennitted  to  show  purchases  of  goods  of  two  other 
persons,  by  similar  representations,  on  the  5th  day  of  November, 
1804.  In  Ca/ry  v.  HoiaVuig^  1  Hill,  311,  the  action  was  replevin 
to  recover  property  claimed  to  have  been  obtained  of  the  plain- 
tiffs by  the  defendants  by  means  of  false  representations  as  to 
their  solvency  and  credit;  and  it  was  held  that  where  the  question 
is  whether  a  vendee  of  goods  procured  the  sale  of  them  through 
fraud,  distinct  purchases  made  by  him  of  others,  under  similar 
<3ircumstanees,  at  or  about  the  same  time,  and  when  the  like 
motive  as  the  one  imputed  may  reasonably  be  supposed  to  have 
operated,  are  admissible  in  evidence  against  him,  with  a  view  to 
the  quo  animo.  In  Hall  v.  Xui/hrj  18  N.  T.  588,  there  was  a 
similar  action,  and  Comstock,  e/.,  said:     ^'  On  the  trial  of  such  an 
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ifisne,  the  qtio  animo  of  the  transaction  is  the  fact  to  be  arriyed 
at;  and  it  is  therefore  competent  to  show  that  the  party  accnsed 
was  engaged  in  other  similar  frauds  at  or  about  the  same  time. 
The  transactions  must  be  so  connected  in  point  of  time,  and  so 
similar  in  their  other  relations,  that  the  same  motive  may  reason* 
ably  be  imputed  to  them  all."  In  McKenney  v.  Dingley^  4  Me. 
172,  the  action  was  replevin  for  a  horse  claimed  by  the  plaintifE 
to  have  been  purchased  of  him  by  one  Reed  by  false  pretenses, 
July  12,  1824,  and  claimed  by  the  defendant  to  have  been  fairly 
purchased  by  him  of  Reed.  It  was  held  competent  for  the  plain- 
tiff to  prove,  as  tending  to  prove  a  fraudulent  intention,  that 
Reed  on  the  ninth  and  tenth,  and  on  one  or  two  other  days  in 
July,  and  also  on  the  nineteenth  day  of  August,  had  made  sim- 
ilar false  representations  to  other  persons,  from  whom  he  had 
succeeded  in  obtaining  goods  to  a  large  amount.  See  also  Thomp- 
son V.  Roae^  16  Conn.  71;  Ilawea  v.  Dingley^  17  Me.  341;  Sawe 
V.  Reed,  12  Me.  515;  Rowley  v.  Bigdow,  12  Pick.  307;  £eal  v. 
Thatcher,  3  Esp.  194. 
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267.  The  Common  Law  Features  of  Incompetency. 

a.  Mental,  Moral  and  Social  Disqualification, 

b.  State  Legislation. 

c  Early  Misconception, 

d.  Effect  of  Civil  Rights  Bill, 

e.  The  California  View  as  to  Mongolians, 

268.  The  Common  Law  Disqualification  for  Infamy, 

a.  "  Infamy  "  Defined, 

b.  Crime  and  Not  Punishment  Considered. 
Q.  Scope  of  the  Enabling  Statutes. 
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d.  Lord  Mansfield's  Rule, 

e.  Conflict  in  tlie  Judicial  Dicta. 

2G9.  Questions  Having  Tendency  to  Disgrace   Wittiess. 

a.  Wani  of  Harmony  of  Authorities. 

b.  Present  Theory. 

c.  Attitude  of  Judicial  Decision. 

270.  Insanity  as  a  Disqualification. 

a.  Views  of  Medical  Jurisprudence. 

b.  ^^ Lunatic"  Defined, 

c.  Distinction  Betweeii  Weakness  of  Mind  and  Insanity. 

d.  Presumption  of  the  Continuance  of 

e.  Lunatic  Allowed  to  Testify  When. 

f.  Confusion  of  Authority. 

g.  Conclusion  of  the  English  Jurists. 
h.   Controlling  Inquiry. 

271.  Incompetency  Relieved  by  Executive  Pardon. 

a.  Alexander  Hamilton  on  the  Pardoning  Power. 

b.  Effect  of  its  Legitimate  Exercise. 

c.  Views  of  Mr.  Justice  Story. 

d.  Of  the  United  States  Supreme  Court. 

e.  Power  Unlimited  in  its  Scope. 

272.  The  Oath  of  Witnesses. 

a.  All  Witnesses  Must  he  Sworn. 

b.  Ancient  Mode  of  Administering  Oath. 

c.  Rule  Prescribed  by  the  Illinois  Statute. 

d.  Who  May  Administer. 

e.  When  Affirmation  May  be  Made, 
t.  Other  Modes  of  SweariJig. 

g.   When  Court  May  Examine  Wit?iess. 
h.  Fryatt  v.  Lindo  and  Note. 
i.  Summary  of  the  Conclusions. 

273.  Witness  Punished  for  Perjury  Wlien. 

§  262.  Of  the  Competency  of  Witnesses. 

a.  Preliminary  View. — ^The  progressive  nature  of  the  science 
of  the  law,  its  adjustability  to  the  emergencies  of  the  time,  and 
the  state  of  public  sentiment,  is  best  illustrated  in  the  gradual 
evolution  and  development  of  the  rules  regulating  the  competency 
of  witnesses.  The  common  law  inhibitions  which  sought  to  dis- 
qualify through  interest,  consanguinity  and  aflinity  a  large  pro- 
portion of  the  witnesses  best  adapted  to  elucidate  a  given  fact 
have  been  almost  wholly  abrogated,  and  we  are  in  a  fair  way  of 
realizing  the  full  triumph  of  Mr.  Bentham's  proposition  that  *'in 
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the  character  of  objections  to  competency,  no  objections  ought  to 
be  allowed."  (1  Benth.  Ev.  3).  It  is  beyond  the  scope  and  char- 
acter of  the  present  treatise  to  indulge  in  any  historical  survey  of 
this  evolutionary  process.  Like  any  other  startling  and  perma- 
nent reform,  it  has  had  its  era  of  adolescence  and  agitation, — its 
formative  state  of  gestation  and  molding,  and  its  final  birth,  amidst 
doleful  predictions  of  legal  Solons  who  had  outlived  both  their 
faculties  and  usefulness. 

The  inception  of  this  reform  was  with  the  opening  of  the  cen- 
tury, but  it  was  not  until  the  reign  of  William  IV.  that  its  salutary 
principles  crystalized  into  the  form  of  parliamentary  acts.  From 
that  time  on,  there  has  been  a  constant  tendency  to  relax  the 
exclusionary  regulations  of  the  common  law,  until  at  the  present 
day,  it  may  be  aflSrmed  without  fear  of  contradiction  that  com- 
petency resides  in  every  person  without  reference  to  age,  sex  or 
conditions.  The  most  hardened  criminal  who  has  ever  disgraced 
a  felon's  cell  is  competent  to  give  his  testimony, — the  most  notor- 
ious and  abysmal  liar  may  give  his  version  of  an  incident  or  fact 
in  open  court  without  fear  of  a  disqualifying  statute,  and  in  fine 
there  is  no  grade  of  mental,  moral  or  social  disqualification,  with 
l)ut  few  exceptions,  suflSciently  marked  to  absolutely  divest  a  per- 
son of  his  rights  to  the  witness  stand. 

The  constant  tendency  of  modem  legislation  for  the  last  fifty 
years  wherever  this  subject  of  competency  has  been  involved,  has^ 
been  toward  a  practical  emancipation  from  all  restrictive  or  reac- 
tionary views,  and  it  is  impossible  to  state  the  summary  and  result 
with  greater  precision  or  sententiousness  than  by  quoting  the  epi- 
grammatic rule  announced  by  Sir  James  Stephen :  "  All  persons 
are  competent  to  testify  in  all  cases  except  as  hereinafter 
excepted."  It  may  be  aflirmed  that  the  only  survival  of  the 
early  rules  —  once  so  complicated  and  innumerable — is  in  the 
exclusionary  regulation  regarding  the  competency  of  witnesses,  in 
questions  where  their  evidence  is  inimical  to  the  property  or 
estate  of  a  deceased  person,  and  their  testimony  directly  refers  to 
a  personal  transaction  or  communication  between  the  witness  and 
the  decedent.  These  rules  of  exclusion  will  receive  an  extended 
treatment  further  on.  Our  present  concern  is  with  competency, 
not  incompetency.  The  first  and  most  obvious  exception  to  the 
general  competency  of  witnesses  obtains  in  the  case  of  lunacy  or 
mental  aberration  in  any  degree  which  is  of  so  pronounced  a 
character  at  the  time  of  trial  as  to  render  the  testimony  given  by 
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one  80  afflicted  nnreliable  and  unworthy  of  belief.  Hartford  v. 
Palmer,  16  Johns.  143;  Gehhart  v.  Shindle,  15  Serg.  &  E.  235; 
McDoweU  V.  Preston^  26  Gtt.  528;  Holcomh  v.  Holcoinb^  28  Conn. 
177;  Colemmh  v.  Com.  25  Gratt.  865;  Livingston  v.  Kiersted,  10 
Johns.  362;  Kendall  v.  Jfay,  10  Allen,  59;  Campbell  v.  iSitofe,  23 
Ala.  44;  Sanrbach  v.  e/im^,  20  Elan.  497, 500;  Stale  v.  Underwood, 
6  Ired.  L.  96;  6^(?!/Z^  v.  Crawford,  2  Pa.  89. 

The  laws  of  the  State  in  which  the  federal  court  sits  constitute 
the  rules  of  decision  as  to  the  competency  of  witnesses  under  the 
Judiciary  Act,  §  34  (preserved  totidem  verbis  in  Rev.  Stat.  §  721); 
but  only  in  cases  not  provided  for  by  the  statutes  of  the  United 
States.  Potter  v.  Third  Nal.  Bank  of  Chicago,  102  TJ.  S.  163, 
26  L.  ed.  Ill;  King  v.  Worthington,  104  U.  S.  44,  26  L.  ed.  662. 

A  general  rule  is  always  infected  with  some  infirmities,  and  it 
is  usually  conceded  that  the  exceptions  under  the  rule  are  of 
greater  importance  than  the  fundamental  rule  itself;  that  is  to 
say,  the  observance  of  the  exceptions  exacts  a  more  minute  and 
microscopic  knowledge  of  the  principles  embodied  in  the  law  re- 
lating to  the  subject  than  the  knowledge  necessary  to  retain  the 
elementary  principles  stated  by  the  rule  itself.  This  truth  finds 
partial  vindication  in  this  connection  by  reference  to  the  law  gov- 
erning the  competency  of  witnesses,  which  is  the  topic  under 
review  in  a  subsequent  chapter.  It  will  abundantly  appear  that 
competency  is  the  general  rule  and  that  the  liberalizing  tendency 
of  modern  legislation  has  left  but  few  survivals  of  the  ancient 
disqualifying  laws. 

b.  Incompetency  the  Exception. — ^Incompetency,  then,  must 
be  regarded  as  the  exception,  and  we  can  briefiy  advert  to  the 
present  statutory  law  upon  the  subject,  without  the  fear  of  incum- 
bering the  text  with  the  least  suggestion  of  the  ancient  subtleties 
that  formerly  characterized  this  branch  of  our  subject. 

c.  Statutory  Provisions. — The  following  persons  cannot  be 

witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  produc- 
tion for  examination. 

2.  Cliildren  under  ten  years  of  age,  who  appear  incapable  of 
receiving  just  impressions  of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly. 

3.  Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or 
persons  in  whose  behalf  an  action  or  proceeding  is  prosecuted, 
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against  an  executor  or  administrator  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased  person."  Amend- 
ment, approved  Apiil  16,  1880;  Cal.  Code  Civ.  Proc.  §  1880. 

The  California  Code  of  Civil  Procedure  embodies  the  best 
features  of  modem  legislation  on  this  topic  of  competency.  Section 
1879  of  that  Act  crystalizes  the  juridical  sentiment  upon  the  sub- 
ject, and  it  may  be  quoted  as  typical  of  the  law  as  at  present  under- 
stood by  the  judiciary  of  the  United  States. 

The  following  is  the  context  of  the  section  referred  to: 
All  persons,  without  exception,  who,  having  organs  of  sense, 
-can  perceive,  and  perceiving,  can  make  known  their  perceptions 
to  others,  may  be  witnesses.  Therefore,  neither  parties  nor  other 
persons  who  have  an  interest  in  the  event  of  an  action  or  proceed- 
ing are  excluded;  nor  those  who  have  been  convicted  of  crime; 
nor  persons  on  account  of  their  opinions  on  matters  of  religious 
belief;  although  in  every  case  the  credibility  of  the  witness  may 
be  drawn  in  question,  as  provided  in  section  eighteen  forty-seven. 
Cal.  Code  Civ.  Proc.  §  1879. 

d.  Interpretation  of  Decisions. —  The  state  tribunals,  in 
their  interpretation  of  this  law,  have  vigorously  sustained  the 
liberal  position  it  so  manifestly  indicates,  and  in  People  v.  Mc- 
Guire^  45  Cal.  57,  the  broad  principle  was  affirmed  by  an  undi- 
vided court,  "  that  no  witness  can  be  excluded  in  any  case  on 
account  of  nationality  or  color,"  and  one  who  has  been  convicted 
of  felony  may  testify.     People  v.  McLa/ne^  60  Cal.  412. 

The  law  of  Illinois  is  of  the  same  import.  Section  488  of  the  Re- 
vised Statutes  of  that  State,  regarding  the  competency  of  witness- 
es, is  in  the  following  unequivocal  language : 

"  No  person  shall  be  disqualified  as  a  witness  in  any  civil  action, 
suit  or  proceeding,  except  as  hereinafter  stated,  by  reason  of  his 
or  her  interest  in  the  event  thereof,  as  a  party  or  otherwise,  or  by 
reason  of  his  or  her  conviction  of  any  crime,  but  such  interest  or 
conviction  may  be  shown  for  the  purpose  of  affecting  the  credi- 
bility of  such  witness;  and  the  fact  of  such  conviction  may  be 
proved  like  any  fact  not  of  record,  either  by  the  witness  himself 
(who  shall  be  compelled  to  testify  thereto),  or  by  any  other  wit- 
ness cognizant  of  such  conviction,  as  impeaching  testimony,  or  by 
any  other  competent  evidence." 
34 
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I  shall  proceed  to  show  how  far  the  averments  of  the  text  are 
sustained  by  judicial  authority. 

e.  General  Abrogation  of  Former  Disqualifying  Law.— 

Express  legislation  in  many  States  has  wholly  abrogated  former 
rules  of  disqualification  by  reason  of  crime,  and  a  party  may  now 
show  the  record  of  conviction  merely  for  the  purpose  of  impairiiig^ 
the  credibility  of  a  witness.  For  authorities  sustaining  this  proposi- 
tion, see:  General  Statutes  of  Colorado,  §  3641,  etc.  (1883);  Del- 
aware Laws  of  1874,  p.  652;  Connecticut  Eev.  Stat  1849,  title  1, 
§  141;  Gen.  Stat.  1875,  p.  440;  Georgia  Code  1882,  §  3854.  See 
also  Frain  v.  Stat^,  40  Ga.  529;  Illinois  Rev.  Stat.  1880,  p.  505, 
§  1;  Bartholomew  v.  People^  104  El.  601;  Indiana  Code,  §  243; 
Olenn  v.  Clore,  42  Ind.  60;  Iowa  Code,  1851,  art.  2388;  Eev. 
Code  ISSO,  §  3636;  Kansas  Comp.  Laws,  1879,  §  3847;  Maine 
Laws  1861,  chap.  53;  Woodmam,  v.  Ghnrchill^  51  Me.  112;  Massa- 
chusetts Gen.  Stat.  chap.  131,  §  13;  Pub.  Stat.  chap.  169,  §  18;  Laws 
1852,  chap.  312,  §  60;  NewhaU  v.  Jenkins^  2  Gray,  562;  Michigan 
Eev.  Stat.  1846,  chap.  102,  §  99;  Laws  1861,  chap.  125,  p.  118;  Mis- 
souri, see  United  States  v,  JSiebuschy  1  Fed.  Eep.  213, 1  McCrary, 
42;  Minnesota,  Stat.  1878,  p.  792,  §  7;  New  Hampshire  Gen. 
Laws  1878,  chap.  228,  §  27;  New  Jersey  Eev.  378,  §  1;  N. 
Y.  Laws  1869,  chap.  678;  Code  Civ.  Proc.  §  832;  Donohue  v. 
PeopU,  56  N.  Y.  208;  National  Trust  Go.  v.  Gleason,  77  N.  Y. 
400;  Perry  v.  PeopU,  86  N.  Y.  353,  62  How.  Pr.  148;  People  v. 
McGhin,  91  N.  Y.  241;  North  Carolina,  Batt.  Eev.  1873,  p.  388, 
§  14;  State  v.  Harston,  63  N.  C.  294;  Ehode  Island  Pub.  Stat. 
1882,  chap.  214,  §  38;  Vermont  Eev.  Stat.  1880,  §  1008;  Virginia, 
Johnson  V.  Gom,  2  Gratt.  581;  and  Wisconsin  Eev.  Stat.  1878,. 
§  4073;  Sutton  v.  Fox,  65  Wis.  531. 

The  exceptions  to  the  general  competency  of  witnesses,  naturally 
suggest  the  antithetical  title  of  incompetency,  and  in  the  succeed* 
ing  chapter  we  propose  a  careful  review  of  the  authorities  which 
enforce  the  principles  of  disqualification. 

The  rule  as  stated  in  the  text  is  either  expressly  approved,  or 
impliedly  acknowledged  throughout  the  various  jurisdictions  of 
this  country.  Many  of  our  decisions  elaborately  discuss  the  doc- 
trine of  competency,  but  it  has  been  reserved  for  a  distinguished 
New  England  jurist  to  state  the  ripest  conclusions  of  intelligent 
observation  on  this  somewhat  obscure  phase  of  law. 

f.  Theory  of  Ch.  J.  Appleton. — The  Hon.  John  Appleton, 
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Chief  Justice  of  Maine,  in  the  preface  to  hie  valuable  work  on 
"The  Bules  of  Evidence"  states  the  result  of  his  research  and  ex- 
perience to  be:  1.  "All  persons,  without  exception,  who  having  any 
of  the  organs  of  sense,  can  perceive,  and  perceiving  can  make 
known  their  perceptions  to  others,  should  be  received  and  exam- 
ined as  witnesses;  2.  That  objections  may  be  made  to  the  credit 
but  never  to  the  competency  of  witnesses;  3.  That  while  the  best 
evidence  should  always  be  required,  the  best  existing  evidence 
should  not  be  excluded  because  it  is  not  the  best  evidence  of 
which  the  case  in  its  nature  is  susceptible."  The  learned  author 
goes  on  to  say  that  many  of  the  reforms  pointed  out  in  his  essay 
have  been  partially  adopted.  Interest  and  infamy,  in  very  many 
states,  have  ceased  to  be  ground  for  the  exclusion  of  testimony* 
A  limited  admission  of  the  testimony  of  the  husband  and  wife 
has  been  allowed  in  cases  where  one  or  the  other  is  a  party.  The 
parties  in  civil  cases,  with  greater  or  less  restrictions  upon  their 
testimony,  have  been  received  or  compelled  to  testify  in  their  own 
cases.  In  oflEenses  of  the  lowest  grade  of  criminality  the  accused 
in  one  State  (and  since  then  in  others)  has  been  admitted  as 
a  witness  in  his  own  behalf.  But  incompetency  from  defect  or 
from  a  want  of  religious  belief,  is  still  the  law  in  most  of  the 
states.  The  law  as  to  confession^  and  hearsay  continues  in  a 
condition  pre-eminently  chaotic.  Different  courts  and  the  same 
court  on  different  occasions,  employ  differing  modes  of  extract- 
ing proofs.  So  far  as  changes  have  been  made,  their  practical 
working  in  the  administration  of  the  law  has  been  such  as  to 
make  it  a  matter  of  astonishment  how  courts  could  have  ever 
hoped  to  administer  justice,  when  the  evidence  now  received  was 
excluded. 

§  263.  What  Witnesses  are  Incompetent. — The  exceptions 
which  are  still  indulged  to  the  rule  of  universal  competency,  are 
in  favor  of  extreme  youth,  disease  affecting  the  mind,  and  in 
nutny  jurisdictions. 

We  have  already  noted  in  the  chapter  on  mental,  moral  and 
social  disqualification  certain  other  elements,  such  as  intoxication 
from  liquor  or  opium,  infamy  and  cognate  causes.  I  shall  now 
examine  these  exceptions  in  their  order.  After  prefacing  the  ad- 
monition that  while  the  law  within  the  limitations  we  are  about 
to  mention,  recognizes  the  competency  of  all  men  as  witnesses, 
the  question  of  their  credibility  may  be  seriously  affected  or 
totally  impaired,  and  in  some  instances  utterly  annihilated  by 
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the  disclosure  of  the  cross-examination  whereby  the  moral,  rot- 
temiess  of  the  witness  is  exposed;  the  entire  absence  of  moral 
sense  of  accountability — ^the  strong  presence  of  a  dominating 
sense,  a  personal  gain  or  advantage — the  equally  controlling  in-- 
fluences  of  affections  and  consanguinity,  and  in  some  instances 
the  impulse  and  domination  of  pure,  defecated  malice.  All  these 
and  other  factors  affecting  the  credibility  of  the  witness  are  proper 
items  for  consideration,  and  in  many  instances,  are  of  vital  im- 
portance in  the  proper  detennination  of  the  case. 

a.  Ineompetency  Arising  from  Relationship.  —  There  are 
particular  relations  in  which  it  is  the  policy  of  the  law  to  encourage 
confidence  and  preserve  it  inviolate;  therefore,  a  person  cannot  be 
examined  as  a  witness  id  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  with- 
out her  consent,  nor  a  wife  for  or  against  her  husband  without 
his  consent,  nor  can  either  during  the  marriage  or  afterwards  be, 
without  the  consent  of  the  other,  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  the  marriage;  but  this  ex- 
ception does  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  ex- 
amined as  to  any  communication  made  by  the  client  to  him  or  his 
advice  given  thereon,  in  the  course  of  professional  employment ; 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  per- 
son making  the  confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in  the  course  of  dis- 
cipline, enjoined  by  the  church  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent 
of  his  patient,  be  examined  in  a  civil  action  as  to  any  infonnation 
acquired  in  attending  the  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient; 

5.  A  public  officer  cannot  be  examined  as  to  communications 
made  to  him  in  official  confidence,  when  the  public  interests  would 
suffer  by  the  disclosure.    Cal.  Code  of  Civ.  Procedure,  §  1881. 

b.  From  Idiocy  or  Lnnacy. — ^Where  the  degree  of  idiocy  or 
lunacy  is  such  as  to  impair  the  understanding,  cloud  the  memory, 
thicken  the  speech  and  benumb  the  faculties,  it  works  disqualifi- 
cation of  the  witness,  and  under  every  rule  of  propriety  tlie  person 
so  situated  should  be  excluded  from  the  stand.     Wherever  their 
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condition  is  snch  that  they  do  not  comprehend  the  natnre  of  an 
oath,  they  should  be  rejected.  Livingston  v.  Kiersted^  10  Johns. 
362;   Coleman  v.  Cmn.  25  Gratt.  865. 

The  United  States  Supreme  Court,  in  a  very  recent  case,  has 
passed  upon  this  question  of  competency  as  regards  a  lunatic. 
The  principle  formulated  by  that  decision  and  sustained  by  a  con- 
clusive array  of  authority  is  that  a  lunatic  or  a  person  affected 
with  insanity  is  admissible  as  a  witness  if  he  have  sufficient  under- 
standing to  apprehend  the  obligation  of  an  oath,  and  to  be  cap- 
able of  giving  a  correct  account  of  the  matter  which  he  lies  seen 
or  heai*d  in  reference  to  the  questions  at  issue. 

It  is  undoubtedly  true  that  a  lunatic  or  insane  person  may,  from 
the  condition  of  his  mind,  not  be  a  competent  witness.  His  incom- 
petency on  that  gi'ound,  like  incompetency  for  other  causes,  must 
be  passed  upon  by  the  court,  and  to  aid  its  judgment,  evidence  of 
his  condition  is  admitted.  Lunacy  or  insanity  assumes  so  many 
forms,  and  is  so  often  partial  in  its  extent,  being  frequently  con- 
lined  to  particular  subjects,  whilst  there  is  full  intelligence  on 
others,  that  the  power  of  the  court  is  to  be  exercised  with  the 
greatest  caution.  The  books  are  full  of  cases  where  persons  show- 
ing mental  derangements  on  some  subjects  evince  a  high  degree 
of  intelligence  and  wisdom  on  others.  The  existence  of  partial 
insanity  does  not  unfit  individuals  so  afiected  for  the  transaction 
of  business  on  all  subjects,  nor  from  giving  a  perfectly  accurate  and 
lucid  statement  of  what  they  have  seen  or  heard.  District  of 
Cohimbia  v.  Armes,  107  U.  S.  519,  27  L.  ed.  618. 

Chiiif  Justice  Campbell  said  that  he  entertained  no  doubt  that 
the  rule  laid  down  by  Baron  Parke  in  an  unreported  case  (which 
had  been  referred  to),  was  correct,  that  wherever  a  delusion  of  an 
insane  character  exists  in  any  person  who  is  called  as  a  witness,  it 
is  for  the  judge  to  determine  whether  the  person  so  called  has  a 
sufficient  sense  of  religion  in  his  mind  and  a  sufficient  understand- 
ing of  the  nature  of  an  oath,  and  it  is  for  the  jury  to  decide  what 
amount  of  credit  they  will  give  to  his  testimony. 

c.  Infamous  Persons. — The  incompetency  of  a  witness  should 
never  be  presumed;  it  is  always  incumbent  upon  the  party  alleg- 
ing incompetency  to  prove  it.  Infamy,  under  the  laws  of  the 
United  States,  no  longer  operates  as  a  disqualification,  but  convic- 
tion for  crime  may  be  always  shown  as  affecting  the  credibility  of 
the  witness. 
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It  is  a  general  rule  of  wide  acceptance  and  manifest  poKcy  to 
allow  the  introduction  of  the  record  of  conviction  for  crime,  in 
evidence  for  the  purpose  of  discrediting  a  discreditable  witness. 
Mead  v.  Boston^  8  Cush.  404.  In  other  cases,  however,  it  has 
been  held  that  such  judgments  may,  under  some  circumstances, 
be  received  in  civil  actions  as  prima  facie  evidence  of  the  fact  of 
guilt,  but  never  as  conclusive,  or  as  estopping  the  party  convicted 
from  proving  his  innocence. 

One  strong  reason  assigned  for  not  holding  them  conclusive  is 
the  absence  of  any  mutuality  in  the  estoppel.  The  confusion  which 
is  sometimes  perceptible  in  the  cases  on  this  subject,  results  from 
losing  sight  of  the  distinction  between  the  purposes  for  which 
such  judgments  are  oflfered,  whether  as  evidence  of  the  fact  and 
conviction  and  judgment,  or  of  the  fact  of  the  guUt  of  the  party. 
Such  a  judgment  is  conclusive  for  the  purpose  of  establishing  the 
fact  that  it  has  been  rendered  and  all  the  legal  consequences 
which  flow  from  it.  Therefore,  when  by  law  the  fact  of  convic- 
tion disqualifies  a  witness,  the  record  when  introduced  for  that 
purpose  is  unimpeachable,  and  the  evidence  is  for  the  court  and 
not  the  jury.  When  offered  for  the  purpose  of  establishing  the 
fact  of  guilt  there  is  a  great  weight  of  authority  for  the  proposi- 
tion that  is  not  admissible  in  a  civil  case,  but  it  is  well  settled  that 
if  admitted  it  is  only  prima  facie  evidence.  Sims  v.  SiniSy  75  N. 
Y.  466. 

It  was  held  in  Carpeivter  v.  Nixon^  5  Hill,  260,  that  a  record 
of  conviction  of  petty  larceny  was  admissible  as  impeacliing  evi- 
dence, but  that  question  is  disposed  of  in  two  lines,  the  main 
question  discussed  being  whether  such  a  conviction  disqualified 
the  witness.  Judge  Johnson  in  Gardner  v.  Bartholomew^  40  Barb- 
325,  says  that  having  examined  the  authorities  cited  in  Carpenter  v. 
Nixon^  in  support  of  the  admissibility  of  the  evidence,  he  doubts 
whether  the  evidence  in  point  was  properly  decided.  The 
authorities  cited  in  Chase  v.  Blodgett^  10  N.  H.  22,  seem  to  afford 
much  better  support  to  the  opposite  view.  Judge  Allen  in  New- 
comb  V.  Griswoldj  24  N.  Y.  298,  holds  that  the  fact  of  conviction 
of  an  offense  which  does  not  disqualify,  if  admissible  at  all  must 
be  proved  by  the  record,  and  he  says  from  the  case  in  5  Hill  it  is 
admissible,  but  he  refers  at  the  beginning  of  the  opinion  to  the 
rule  that  evidence  of  a  particular  offense  is  not  admissible,  and 
he  is  not  understood  as  approving  the  decision  in  5  Hill.  All 
that  he  decides  is  tliat  oral  evidence  of  such  a  condition  is  inad- 
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misfiible,  even  when  coming  from  the  lips  of  the  witness  sought 
to  be  impeached,  bnt  it  is  not  necessary  to  pass  upon  the  question 
now  for  the  authorities  clearly  show  that  if  a  fact  is  proved  in  a 
civil  case,  by  a  record  of  conviction,  in  a  criminal  prosecution, 
that  proof  is  not  conclusive,  but  can  be  rebutted.  In  several 
jurisdictions  infamy  disqualifies,  and  the  record  of  conviction  can 
be  introduced  to  impeach  their  credibility.  New  York  retained 
upon  its  statute  books  this  disqualifying  legislation,  until  a  com- 
paratively recent  period.  Ohio,  Indiana,  Georgia,  Wisconsin, 
Michigan  and  Delaware  still  retain  the  common  law  disqualifica- 
tion. Within  those  jurisdictions  all  persons  convicted  of  crimes 
which  render  them  infamous,  are  excluded  from  the  witness  box. 
By  special  statutory  enactment  in  Kansas  a  convict's  testimony 
is  admissible  in  civil  cases,  but  he  is  disqualified  in  criminal 
trial.     Wirder  v.  Sass^  19  Kan.  556.     See  alsojpo^  §  268. 

d.  Effect  of  Liquor  or  Opium  to  Disqualify. — Disqualifica- 
tion of  a  witness  through  drunkenness  or  stupefaction  through 
opium  is  usually  of  a  temporary  nature  and  usually  results  in 
mere  delay  in  the  reception  of  the  evidence.  There  is  one  dis- 
tinction that  must  be  observed  in  this  connection,  viz.:  that  while 
in  a  case  of  idiocy  or  insanity,  the  party  objecting  to  the  witness 
must  prove  his  incapacity,  and  may  call  witnesses  for  that  purpose, 
yet  in  the  case  of  a  person  called  as  a  witness,  while  in  a  state  of 
intoxication,  the  court  may  decide  from  its  own  view  whether  the 
witness  is  in  such  a  situation  that  he  ought  not  to  be  permitted  to 
testify.  Ha/riford  v.  Palmer^  16  Johns.  143.  Compare  Gould 
v.  Crawford^  2  Pa.  89;  Gannady  v.  Lynch^  27  Minn.  435.  The 
intemperate  habits  of  such  a  witness  cannot  be  proved  to  impeach 
his  competency.     Thayer  v.  Boyle^  30  Me.  475. 

In  a  late  case  in  Washington  Territory,  it  is  held  that  the 
•exclusion  of  an  intoxicated  witness  from  the  court  room  and  the 
refusal  of  the  court  to  permit  him  to  testify,  is  not  error;  but  it 
might  constitute  ground  for  a  new  trial  if  the  party  who  offered 
the  witness  informed  the  court  of  the  importance  of  his  testi- 
mony, and  asked  an  adjournment  of  the  trial  until  he  became 
-competent  to  testify,  and  the  court  refused  the  request.  Fox  v. 
Territory,  5  West  Coast  Kep.  339. 

e.  Deaf  Mutes^  Competency  of. — One  of  the  crowning  glories 
of  an  advanced  civilization  and  one  of  the  grandest  achievements 
in  educational  methods  has  been  the  emancipation  of  deaf  mutes 
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from  the  horrible  thraldom  imposed  by  that  forlorn  and  pitiful 
condition.  The  brutal  dictum  of  Lord  Hale,  that  persons  so 
situated  are  to  be  deemed  the  same  as  idiots,  has  passed,  like 
countless  other  whimwhams  of  the  common  law,  into  well  mer- 
ited oblivion.  A  doctrine  so  repugnant  to  every  sentiment  of 
benevolence,  and  so  utterly  at  variance  with  even  infantile  obser- 
vation, has  very  properly  been  utterly  rejected  by  our  courts,  and 
upon  sufficient  understanding  being  shown,  a  deaf  mute  may  be 
sworn  and  give  his  testimony  through  an  interpreter.  Such  a 
witness  is  competent  in  Indiana,  if  he  has  sufficient  discretion  and 
understands  that  perjury  is  punishable  by  law,  though  he  ha& 
no  conception  of  the  moral  obligation  of  an  oath. 

If  he  can  write  sufficiently  well  to  communicate  ideas  perfectly 
in  that  way,  he  will  be  required  to  give  his  testimony  in  writing 
{Morrison  v.  Lennard^  3  Car.  &  P.  127);  but  he  may  resort  to 
signs,  though  it  appears  that  he  can  read  and  write  and  communi- 
cate ideas  imperfectly,  by  writing.  State  v.  De  Wolf^  8  Conn.  93; 
Com,  V.  mil^  14  Mass.  207;  People  v.  McGee^  1  Denio,  19,  24; 
lieg,  V.  Guttridge^  9  Car.  &  P.  471;  Reg,  v.  Megson^  9  Car.  <fe 
P.  428. 

f .  Infancy  as  a  Disqualification. — Under  the  Code  Kapoleon, 
children  under  the  age  of  14  j^ears  will  not  be  presumed  to  have 
sufficient  understanding  to  be  a  witness  (State  v.  Hichie^  28  La* 
Ann.  327);  and  the  admission  or  rejection  of  a  person  as  a  witness 
is  largely  within  the  sound  discretion  of  the  court. 

There  is  no  precise  age  at  whicli  children  are  competent  or 
incompetent.  The  question  of  competency  is  not  to  be  deter- 
mined by  any  precise  age,  but  by  apparent  capacity.  Brown  v. 
State ^  2  Tex.  App.  115;  State  v.  liichie,  28  La.  Ann.  327;  Draper 
V.  Draper^  68  111.  17;  Flanagan  v.  State^  25  Ark.  92.  Children 
of  seven,  eight  and  nine  years  of  age  are  frequently  sworn,  and 
there  is  so  wide  a  difference  in  the  capacity  of  children  that  many 
of  them  are  more  intelligent  at  nine  years  of  age  than  others  are 
at  ten  or  twelve.  Children  of  fourteen  are  presumed  to  be  com- 
petent,  and  those  who  are  younger  than  that  will  be  sworn  if  they 
are  really  competent.  Investigation,  however,  may  disclose  a  suffi- 
cient understanding.  Davidson  v.  State^  39  Tex.  129.  And  where 
a  child  eight  years  of  age  testified  that  she  did  not  know  what  the 
Bible  was,  but  believed  she  must  tell  the  truth  on  the  stand,  or  be 
punished  hereafter,  she  was  permitted  to  testify.     Com,  v.  Carey y 
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2  Brewst.  404,  and  see  Vincent  v.  State,  3  Heisk.  120;  Logston  v. 
State,  3  Heisk.  414. 

When  a  child  is  intelligent,  the  court  will  permit  him  to  be 
sworn  as  a  witness,  leaving  the  value  of  his  evidence  to  the  jury. 
When  a  child  under  fourteen  years  of  age  is  offered  as  a  witness, 
the  justice  should  examine  him,  so  as  to  ascertain  whether  he  is 
competent,  provided  such  a  request  is  made  by  the  opposite 
party.  People  v.  McNair,  21  Wend.  608.  If  the  child  is  natur- 
ally intelligent,  but  does  not  fully  understand  the  nature  of  an 
oath,  the  justice  may  instruct  him,  by  informing  him  of  the  moral 
obligations  and  of  the  legal  consequences  of  false  swearing.  This 
may  be  done  at  the  trial,  before  swearing  the  witness.  N.  Y. 
Code  Civ.  Proc.  §  850. 

If  the  court  examines  a  child  to  test  its  competency  as  a  wit- 
ness and  finds  it  incompetent,  it  must  be  a  very  flagrant  case  of 
error  to  authorize  an  appellate  court  to  reverse  the  judgment. 
Peterson  v.  State,  47  Ga.  524. 

g.  Oeneral  Rule  as  to  Infants. — The  rule  insisted  on  in  all 
the  books  is,  that  "the  admissibility  of  children  as  witnesses 
depends,  not  merely  upon  their  possessing  a  competent  degree  of 
understanding,  but  also  in  part,  upon  their  having  received  such 
a  degree  of  I'eligious  instruction  as  not  to  be  ignorant  of  the 
nature  of  an  oath,  or  of  the  consequences  of  a  falsehood.  In  Rex  v. 
WiUiamSj  7  Car.  &  P.  298,  a  child  eight  years  old,  who,  up  to 
the  time  of  the  event  of  which  she  was  to  testify,  had  received 
no  religious  training,  nor  had  ever  heard  of  God,  or  of  future 
rewards  and  punishments,  and  has  never  prayed,  and  who  in  the 
interval  (about  sixteen  weeks)  between  that  time  and  the  trial, 
had  been  twice  visited  and  instructed  by  a  clergyman,  as  to  the 
nature  and  obligation  of  an  oath,  but  still  appeared  manifestly  to 
have  no  real  understanding  on  the  subject  of  religion  or  a  future 
state,  was  not  permitted  to  testify.  In  Massachusetts,  it  was  said 
in  1813,  that  by  the  latter  opinions  it  was  the  settled  law  at  that 
time  '*  if  an  infant  appear,  on  the  examination  by  the  court,  to 
possess  a  sufficient  sense  of  the  wickedness  and  danger  of  false 
swearing,  he  may  be  sworn,  although  of  ever  so  tender  an  age. 
The  credit  of  the  witness  is  to  be  judged  of  by  the  jury,  from  tlie 
manner  of  his  testimony,  and  other  circumstances.  Corn.  v. 
Hutchinson,  10  Mass.  225. 

h.  Court  may  Instruct  Infant  as  to  Nature  of  an  Oath. — 
If,  after  the  event  of  which  he  is  to  testify,  a  child  previously 
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ignorant,  is  by  instruction  made  to  understand  the  nature  of  the 
obligation  to  speak  the  truth,  which  is  imposed  by  an  oath,  he  is 
then  a  competent  witness.     And  it  has  been  held  that  the  trial  of 
s,  criminal  cause  may  be  postponed,  when  an  important  witness 
for  the  prosecution  is  a  child,  that  he  or  she  in  the  meantime  may 
receive  such  instruction  {King  v.  White,  1  Leach,  430,  note; 
Beg.  V.  Nicholas,  2  Car.  &  K.  246);  but  disapprobation  of  such 
A  practice  has  been  expressed  by  other  judges.    In  Cowen  & 
Hill's  Notes   to  Phillips  on  Evidence,  the  case  of  one  Jeimer 
is  cited,  in  which  a  girl  nine  years  old,  very  intelligent,  but 
ignorant  of  the  nature  of  an  oath,  and  of  the  moral  penalty 
of  false  swearing,  was  instructed  by  the  judge  on  the  spot,  and 
then  sworn.     And  so  essential  is  it  to  the  repression  of  crime, 
that  the  public  shall  not  in  all  cases  be  deprived  of  the  testimony 
of  those,  however  low  in  the  scale  of  civilization,  who  have  mem- 
ory and  intelligence  enough  to  relate  what  they  have  seen  and 
know,  that  formerly  a  statute  of  this  State  made  it  the  duty  of 
the  presiding  judge,  whenever  a  negro  slave  was  a  witness,  "  to 
explain  to  him  or  her  the  nature  of  the  oath  to  be  administered, 
and  to  state  to  him  or  her  the  punishment  for  swearing  falsely;" 
it  being  assumed  that  such  instruction  would  be  sufficient  to 
qualify  those  most  ignorant  in  these  particulars,  who  were  not 
-deficient  of  mind,  to  be  sworn  and  give  evidence  to  be  considered 
by  the  jury.    Clay,  Dig.  473. 

When,  however,  a  child  of  tender  years  is  produced  as  a  wit- 
ness, it  is  the  duty  of  the  presiding  judge  to  examine  him  or  her 
without  the  interference  of  counsel  further  than  the  judge  may 
choose  to  allow,  in  regard  to  the  obligation  of  the  witness's  oath; 
and  in  proper  cases,  to  explain  the  same  to  one  intelligent  enough 
to  comprehend  what  he  says;  and  then  to  determine  whether  or 
not  such  chUd  shall  be  sworn  and  permitted  to  testify.  Carter  v. 
State,  63  Ala.  52. 

A  child  produced  as  a  witness  who  understands  that  he  is  brought 
into  court  to  tell  the  truth,  and  that  it  is  wrong  to  tell  a  lie,  has  sutK- 
oient  understanding  of  an  oath  to  be  competent.  State  v.  jLe}>y,  23 
Minn.  104.  So  held  of  a  girl  nine  years  old,  who  testified  on  her 
voir  dire,  that  she  understood  the  nature  of  an  oath,  and  that  if 
^he  did  not  tell  the  trnth,  she  would  get  into  hell-fire  {Draper 
V.  Draper,  68  111.  17);  and  of  another,  who  on  being  asked  what 
would  become  of  her  if  she  swore  a  lie,  answered  "I  shall  go  to 
the  bad  world."    Vincent  v.  State,  3  Heisk.  120.     So  held  also  that 
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where  the  answer  was  "The  bad  man  will  get  me."    Logston  v. 
State,  8  Heisk.  414. 

i.  No  Precise  Age  Insisted  On. — There  is  no  precise  age  at 
which  children  are  competent  or  incompetent.  The  intellectual 
development  of  many  children  is  a  matter  of  amazement  to  many 
observers,  while  the  sluggish  and  planetary  growth  of  other 
infantile  minds  is  a  perplexity  to  friends  and  a  mortification  to 
parents.  No  formulas  can  be  enacted  on  the  subject,  and  it  is  for 
the  trial  court  in  all  instances  to  determine  whether  the  suf- 
ficiency of  their  understanding,  their  sense  of  the  solemnities  sur- 
rounding the  administration  of  an  oath,  and  their  realization  of 
the  force  and  effect  of  the  penal  statutes  regarding  perjury  are 
likely  to  invest  their  testunony  with  the  attributes  of  truth  and 
verity. 

The  question  of  competency  is  to  be  determined,  not  by  any 
precise  age,  but  apparent  capacity.  Children  under  the  age  of 
fourteen  will  not  be  presumed  to  have  suflicient  understanding  to 
be  a  witness,  but  investigation  may  disclose  entire  qualification. 
Staie  V.  Richie^  28  La.  Ann.  327;  Draper  v.  Draper,  68  HI.  17; 
Flana^gm  v.  State,  25  Ark.  92. 

In  an  English  case  a  child  being  the  principal  witness  and 
unacquainted  or  uninstructed  in  the  nature  of  an  oath,  the  trial  of 
the  cause  was  postponed  until  the  desired  information  could  be 
imparted  to  the  witness.     Rex  v.  Wade,  1  Mood.  0.  0.  86. 

The  admission  or  rejection  of  the  person  as  a  witness  after  such 
•examination  must  depend  upon  the  sound  discretion  of  the  court. 
State  V.  Richie,  28  La.  Ann.  327.  If  tlie  court  examines  the 
-child  to  test  its  competency  as  a  witness,  and  finds  it  incompetent, 
it  must  be  a  very  flagrant  case  of  error  to  authorize  an  appellate 
court  to  reverse  the  judgment.     Peterson  v.  State,  47  Ga.  524. 

A  boy  of  ten  years  is  a  competent  witness  if  he  understands 
the  nature  of  an  oath,  and  of  this  the  court  is  to  be  the  judge. 
Moore  v.  State,  79  Ga.  498. 

Where  it  appears  that  a  girl  six  years  old,  charged  to  have  been 
raped,  does  not  understand  the  nature  of  an  oath  and  has  no  con- 
ception of  future  punishment,  she  is  not  a  competent  witness  in  a 
prosecution  for  the  alleged  rape.     Johnson  v.  State,  76  Ga.  76  n. 

Questions  of  competency  in  criminal  actions  will  receive  further 
elaboration  in  a  subsequent  volume  of  this  work. 

In  a  recent  Texas  case  a  child  who,  on  being  examined  as  to 
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lier  knowledge  of  the  nature  of  an  oath  stated  tliat  "  &he  did  not 
know  what  the  gentleman  meant  when  he  held  up  his  hand.'* 
Held  in  the  absence  of  subsequent  infonnation  that  she  was  in- 
competent to  testify.     IToht  v.  State^  23  Tex.  App.  1. 

An  instruction  to  a  child  clearly  ignorant  of  the  obligation  of 
an  oath  that  "if  you  were  to  tell  a  story  in  the  court-house  after 
being  sworn,  it  w^ill  be  very  wrong  and  that  you  might  be  sent  to 
the  penitentiary,  and  that  if  you  die,  you  might  go  to  the  bad 
man,'' — is  insufficient.     Ihld, 

§•204.  Incompetency  Arising  From  Transactions  With  a 
Deceased  Party. — The  most  obvious  principles  of  equity  have 
conspired  to  place  upon  the  statute  books  of  many  jurisdictions 
prohibitory  legislation  touching  the  testimony  of  living  witnesses- 
as  against  the  estates  of  a  deceased  person. 

a.  Reasons  for  tliis  Exclnsionary  Rule. — The  principle  that 
has  contributed  to  give  ascendency  and  permanency  to  this  pillared 
law  springs  from  the  universal  sense  of  injustice  and  outrage^ 
evoked  by  any  rule  allowing  indiscriminate  testimony  as  to  a  prior 
indebtedness  of  a  deceased  person  whose  vemon  of  the  incidents, 
connected  with  such  liability,  might,  if  procurable,  entirely  alter 
the  aspects  of  the  case,  and  doubtless  in  many  instances  establish 
beyond  the  adumbration  of  a  doubt  the  gross  perjury  and  abhor- 
rent duplicity  of  the  claimant.  As  a  precaution  against  imposi- 
tion and  fraud,  and  the  indiscriminate  plundering  of  a  decedent's 
estate,  most  jurisdictions  have  enacted  a  series  of  incapacitating 
statutes  which  effectually  circumvent  the  most  adroit  manipulation 
of  witnesses  as  regards  manufactured  evidence  against  the  prop- 
erty right  of  heirs  and  next  of  kin. 

There  is  considerable  diversity  in  the  phraseology  of  these  stat- 
utes and  some  discrepancy  in  detail,  but  the  intent,  scope  and 
character  of  all  disclose  the  legislative  intent  to  suppress  the  least 
tendency  towards  perjured  testimony  as  regards  the  former  right^s 
of  one  whose  lips  are  closed  in  death. 

Expressive  of  this  intent  and  typical  of  the  legislation  on  this 
subject,  is  the  well  known  section  (829)  of  the  New  York  Code  of 
Civil  Procedure.  We  subjoin  the  full  text  of  this  much  contro- 
verted statute. 

"LTpon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of 
a  special  proceeding,  a  party  or  a  person  interested  in  the  event^ 
or  a  person  from,  through  or  under  whom  such  a  party  or  inter- 
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ested  person  derives  his  interest  or  title,  by  assignment  or  other- 
wise, shall  not  be  examined  as  a  witness  in  his  own  behalf  or 
interest  or  in  behalf  of  the  party  succeeding  to  his  title  or  inter- 
-est,  against  the  executor,  administrator  or  survivor  of  a  deceased 
person,  or  the  committee  of  a  lunatic,  or  a  person  deriving  his 
title  or  interest  from,  through  or  under  a  deceased  person  or  lunatic, 
by  assignment  or  otherwise,  concerning  a  personal  transaction  or 
<5ommunication  between  the  witness  and  the  deceased  person  or 
lunatic;  except  where  the  executor,  administrator,  supervisor, 
<5ommittee  or  person  so  deriving  title  or  interest  is  examined  in 
his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  person 
is  given  in  evidence,  concerning  the  same  transaction  or  com- 
munication. A  person  shall  not  be  deemed  interested  for  the 
purposes  of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
<5eeding,  or  interested  in  the  event  thereof." 

No  one  section  in  the  code  procedure  has  been  subjected  to 
more  drastic  analysis  and  rigid  scrutiny  than  this.  It  has  been 
the  repeated  subject  of  judicial  interpretation — and  we  may  add, 
of  contradictory  interpretation.  It  has  been  subjected  to  legisla- 
tive handicraft,  amended,  enlarged  and  restricted.  It  has  been 
remanded  to  the  courts  for  judicial  interpretation  and  by  the 
courts  remitted  to  the  Legislature,  until  the  phase  it  assumes 
today  embodies  the  result  of  full  thirty  years'  practical  illustra- 
tion of  its  scope  and  eflciency. 

The  intention  of  this  section  is  "that  the  surviving  party  to  the 
transaction  in  issue  shall  not  have  the  unfair  advantage  of  giving 
his  version  of  the  matter,  when  the  other  and  adverse  party  is 
prevented  by  death  from  being  heard  to  contradict  or  explain  it. 
Card  V.  Card,  39  N.  Y.  317. 

The  obvious  intention  is  to  preserve  equality  and  prevent' 
unfair  advantage.  The  mouth  of  the  survivor  is  closed  because 
the  other  party  to  the  transaction  is  dead,  and  to  allow  the  living 
witness  to  speak,  secure  from  the  contradiction  or  correction  of 
his  adversary,  is  to  give  him  an  advantage  manifestly  unfair  and 
dangerous  to  the  truth.  Such  inequality  and  injustice  does  not 
exist,  however,  where  the  deceased  party  has  spoken  and  his  state- 
ment of  a  transaction  has  been  put  in  evidence.  In  that  event,  to 
allow  the  dead  man  to  speak  through  his  declarations  while  liv- 
ing, and  deny  the  right  of  contradiction  or  correction  to  the  sur- 
viving party,  would  shift  the  unfair  advantage  to  those  represent- 
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ing  the  deceased  party,  and  it  was  to  obyiate  such  injustice  that  the 
exception  in  the  statute  was  framed.  Potts  v.  Mayer ^  86  N.  Y. 
302. 

In  the  case  of  HoUomh  v.  Hol^^mb^  95  N.  Y.  316,  and  more 
recently  in  Re  Eysman'a  WiU,  3  L.  R.  A.  599,  113  N.  Y.  62, 
the  New  York  Court  of  Appeals  has  given  such  a  construc- 
tion to  this  provision  of  the  Code,  as  will  prohibit  a  person 
interested  in  the  event  from  giving  such  evidence  as  would  dis- 
close the  nature  of  a  conversation  or  transaction  with  a  person 
since  deceased.  The  ground  for  the  ruling  is,  "That  comimini- 
cations  in  the  presence  of  a  witness  are  deemed  to  be  made  tc» 
him."  While  the  ruling  may  be  said  to  be  stretched  to  the 
extremest  tension,  it  has  the  merit  possibly  of  being  in  furtherance 
of  justice.    Re  DunhcmSa  WUl^  121  N.  Y.  575.  ' 

b.  Statntory  ProTisions.— New  York  Code  Civ.  Proc.  §  829. 
rendering  inadmissible  testimony  as  to  conversations  and  transac- 
tions between  the  witness  and  a  decedent  was  not  intended  t(^ 
abrogate  the  rule  of  evidence  that  where  a  party  calls  a  witncN^ 
and  examines  him  as  to  a  particular  part  of  a  transaction  or  com- 
munication, the  other  party  may  call  out  the  whole  of  the  transac- 
tion or  communication  bearing  upon  or  tending  to  qualify  the 
particular  part  to  which  the  examination  of  the  other  was  directed. 
Davis  V.  Gdttagfier^  55  Hun,  593. 

South  Carolina  Code,  §  400,  rendering  incompetent  testi- 
mony of  parties  having  an  interest  against  a  decedent's  estate. 
etc.,  was  not  intended  to  compel  a  party  to  remain  silent  when  he 
is  willing  to  testify  against  his  own  interest,  even  if  his  testimom 
should  affect  the  rights  of  others.    Shell  v.  Boyd^  32  S.  C.  359. 

The  provision  of  Kentucky  Civ.  Code,  §  606,  rendering-  inad- 
missible evidence  as  to  personal  transactions  and  conversations  of 
the  witness  with  the  decedent  does  not  prevent  one  contesting  a 
will  from  testifying  to  the  conduct,  conversations  and  character- 
istics of  the  testator.     Williains  v.  Williams^  11  Ky.  L.  Rep.  82S. 

A  witness  is  competent  to  testify  as  to  a  personal  transaction 
with  a  decedent  in  which  he  has  no  interest,  although  not  to  a 
transaction  in  which  he  is  interested.  Mason  v.  Prendergast^  12" 
K  Y.  536. 

The  exclusion  of  the  testimony  of  a  party  under  Wisconsin 
Eev.  Stat.  §  4069,  in  respect  to  transactions  with  a  deceased  or 
insane  person  does  not  extend  to  the  testimony  of  an  agent.  Hanf 
V.  Northwest  Masonic  Aid  Asso,  76  Wis.  450. 
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The  statute  declaring  parties  to  actions  and  persons  interested 
in  the  event  thereof  incompetent  to  testify  to  conversations  with 
or  admissions  of  deceased  persons  relative  to  a  matter  in  issue  is 
inapplicable  to  an  agent  of  a  party  to  the  action,  not  himself  a 
party  to  the  action,  or  having  any  legal  interest  in  it.  Darwin  v. 
Keigher^  45  Minn.  64. 

New  York  Code  Civ.  Proc.  §  829  does  not  prevent  a  party  to 
the  record  from  testifying  to  conversations  between  herself  and  a 
decedent,  which  are  against  her  interest.  Davis  v.  GaUagher^  55 
Hun,  593. 

South  Carolina  Code  Civ.  Proc.  §  400,  rendering  inadmissible 
testimony  as  to  transactions  between  a  party  to  an  action  and  a 
deceased  person  does  not  render  an  heir  incompetent  to  testify  as. 
to  a  communication  between  his  ancestor  and  the  ancestor  of  a 
co-defendant  whose  interest  is  adverse.  Moore  v.  Trimmierj  3:^ 
S.  C.  511. 

Under  New  York  Code  Civ.  Proc.  §  829,  rendering  inadmis- 
sible testimony  as  to  the  transactions  and  communications  between 
a  party  interested  and  decedent  contestants  of  a  will  cannot 
examine  a  daughter  of  deceased  as  to  personal  transactions  and 
communications  between  herself  and  her  father.  He  Lasak^s 
WiU  (Sup.  Ct.)  31  N.  Y.  8.  R.  203. 

c.  Section  829,  New  York  Code. — This  celebrated  section 
(829),  the  full  text  of  which  is  given  at  page  541,  ante,  contem- 
plates the  exclusion  of  a  witness  from  the  stand,  on  certain  con- 
ditions being  shown.  It  has  been  the  subject  of  very  minute 
juridical  interpretation,  by  the  New  York  Court  of  Appeals 
in  a  very  recent  case  {Eisenlord  v.  Clum^  126  N.  Y.  552),  and 
the  opinion  of  Judge  Peckham,  may  be  justly  regarded  as  the 
ablest  exposition  of  the  scope  and  nature  of  the  law,  as  affected 
by  the  recitals  of,  and  exceptions  referred  to.  The  opinion 
proceeds  in  the  following  language:  "Prior  to  the  adoption 
of  the  Code  the  law  excluded  interested  witnesses  from  testi- 
fying. What  amounted  to  such  an  interest  as  would  exclude  a  wit- 
ness was  a  question  which  was  frequently  presented,  and  in  almost 
every  conceivable  phase,  and  the  courts  had  finally  settled  down 
to  a  general  rule  on  the  subject^  which  had  long  prevailed  before 
the  Legislature  altered  it. 

At  common  law,  as  the  rule  became  developed  by  successive 
decisions,  the  interested  witness  was  excluded  only  when  he  had 
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witness  had  no  other  interest  in  the  ease  than  that  which  grew  out 
•of  her  right  of  dower  in  the  premises,  and  a&  to  that  the  verdict 
in  the  case  would  be  no  evidence  in  a  suit  to  be  brought  by  her 
for  the  recoveiy  of  her  dower. 

In  Jackson  v.  Nelson,  6  Cow.  248,  it  was  held  that  in  an  action  of 
ejectment  against  a  devisee,  a  co-devisee  and  tenant  in  common 
with  the  defendant,  not  in  actual  possession,  might  be  a  witness 
for  defendant  because  the  effect  of  a  recovery  by  the  plaintiff 
would  not  be  to  turn  him  out  of  any  possession,  nor  could  the 
verdict  be  evidence  for  or  against  him  in  any  other  suit. 

Again  in  Jackson  v.  Brooks,  8  Wend.  426,  431,  an  action  of 
ejectment,  it  was  held  that  a  tenant  by  the  curtesy  was  a  compe- 
tent witness  for  the  plaintiff,  who  was  the  heir  at  law.  The  court 
said  the  witness  could  not  use  the  verdict  if  the  plaintiff  recov- 
ered, as  evidence  in  his  favor  in  any  suit  he  might  bring  to  enforce 
his  title  as  tenant  by  the  curtesy,  and  hence  he  had  but  an  inter- 
est in  the  question  and  not  in  the  event  of  the  suit.  (See  also 
Peake,  Ev.  (Norris's  notes),  209,  pt.  1,  chap.  3,  §  3;  1  Greenl. 
Ev.  §  386  et  seq.)  The  interest  must  be  certain,  direct,  not  con- 
tingent or  remote,  or  a  mere  possible  benefit. 

The  expression  "  interest  in  the  event,"  as  used  in  our  statute, 
was  never  intended  to  enlarge  the  class  to  be  excluded  under  it 
beyond  that  which  the  common  law  excluded  in  using  the  same 
language. 

All  legislation  on  the  subject  has  been  in  favor  of  greater  lib- 
•erality  in  the  rules  relating  to  the  competency  of  witnesses.  Upon 
referring  to  the  cases  which  have  been  decided  under  the  section 
of  the  Code  already  referred  to,  we  find  that  tlie  rule  defining 
what  is  an  interest  in  the  event  is  laid  down  in  about  the  same 
terms  as  those  above  referred  to. 

§  265.  Objection  to  Competency,  Taken  When. — In  regard  to 
the  proper  time  of  taking  the  objection  to  the  competency  of  the 
witness,  it  is  obvious  that,  from  the  preliminary  nature  of  the 
objection,  it  ought  in  general  to  be  taken  before  the  examination  in 
chief.  Indeed,  it  has  been  frequently  said  by  judges  and  some- 
time so  held,  that  a  party  who  is  aware  of  any  disqualification, 
cannot  lie  by  and  allow  the  witness  to  be  examined,  and  after- 
wards object  to  his  competency,  if  he  should  dislike  his  testimony. 
In  Tardley  v.  Arnold,  10  Mees.  &  W.  145,  Parke,  JB.,  observed, 
^^I  cannot  help  wishing  very  much  that  it  were  established  as  the  reg- 
35 
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The  form  of  the  interpreter's  oath  may  be  as  follows: 

"  You  do  swear  that  you  will  accurately  and  truly  interpret 
between  the  court,  the  jury  and  the  witness,  A.  B.,  in  this  action 
between  John  Doe,  plaintiflF,  and  Richard  Roe,  defendant." 

When  no  jury  is  called,  omit  the  words  "  the  jury  "  in  the  form 
of  the  oath.  After  the  interpreter  is  thus  sworn,  the  oath  is 
administered  to  the  witness,  by  being  repeated  by  the  court  to  the 
interpreter,  and  by  the  latter  to  the  witness.  The  examination 
of  the  witness  is  conducted  by  putting  the  questions  to  the  inter- 
preter, and  by  his  immediately  relating  the  substance  of  the  ques- 
tion in  the  language  which  such  witness  speaks  or  understands. 

Deaf  and  dumb  persons  are  examined  by  means  of  an  inter- 
preter, even  in  the  most  important  cases;  but  where  such  a  witness 
can  write,  the  best  mode  is  to  require  written  answers.  Morrison 
V.  Lennardj  3  Car.  &  P.  127.  The  aid  of  an  interpreter  is  proper 
in  every  case  in  which  there  cannot  be  an  intelligible  communica- 
tion between  the  witness  and  the  counsel,  court  and  jury. 

§  267.  Common  Law  Features  of  Incompetency. 

a.  Mental^  Moral  and  Social  Disqnaliflcation. — At  common 
law  the  disqualifications  which  rendered  a  witness  incomi)etent  to 
give  any  evidence  at  all  were:  1.  Insufficient  understanding;  2. 
Refusal  to  be  sworn  or  to  acknowledge  the  sanction  of  an  path; 
3.  Infamy  arising  from  conviction  of  crime;  4.  Position  of  the 
proi)osed  witness  as  a  party  to  the  controversy  under  investiga- 
tion; and  5.  His  being  interested  in  the  event  of  the  matter  in 
issue  to  any  extent,  no  matter  how  trifling. 

Certain  conditions  of  mental  leprosy  called  for  positive  exclu- 
sion of  such  unfortunates  from  the  witness  stand.  Under  what- 
ever causes  this  disqualification  may  arise,  if  it  is  sufficiently  ap- 
parent that  through  excessive  indulgence  in  liquor  or  drugs,  or 
through  the  disintegration  of  protracted  disease,  or  from  the  fatal 
effects  of  serious  injury  or  congenital  malformation,  the  person 
offered  as  a  witness  is  so  far  deprived  of  mental  grasp — is  so 
smitten  with  the  horrors  of  intellectual  scurvy,  as  to  be  unintel- 
ligible, incoherent  or  driveling,  then  and  in  that  event  the  dis- 
qualifications we  were  considering,  ensue. 

The  earlier  treatises  upon  the  subject  of  evidence,  contain  much 
curious  di^^quisition  on  this  subject  of  moral  disqualification.  The 
entire  tenor  and  trend  of  the  early  adjudications,  fortified  in 
many  instances  by  statutory  enactments  refused  to  recognize  com- 


petency  of  a  witness,  who  was  incapable  of  appreliendiiig  the 
sanctity  of  an  oath.  To  the  antiquariaii  or  the  hbtorical  student, 
interested  in  tlie  evolution  of  constitutional  right  and  religious 
toleration,  these  obsolete  utterances  of  the  early  jurists  are  both 
interesting  and  instructive,  and,  however  attractive  and  beguiling 
this  field  of  research  has  proved  to  the  present  writer,  the  practical 
purposes  of  a  live  energizing  work  on  evidence,  forbid  the  least 
intrusion  into  this  domain.  Within  a  comparatively  recent  pe- 
riod, this  controversy  has  been  reopened  with  all  the  dialectic  and 
polemic  skill  that  can  characterize  the  ripest  scholarship  or  the 
most  envenomed  pen.  The  case  of  Mr.  Eradlaugh,  in  his  contest 
for  his  parliamentary  rights  has  unfolded  the  bigotry  and  intoler- 
ance of  nineteenth  century  civilization,  and  the  only  marvel  is, 
that  under  such  persistent  opposition,  individual  rights,  freedom  of 
conscience,  or  exemption  from  religious  test  has  prevailed  at  alL 

Lord  Hardwicke,  with  a  sumptuous  mental  equipment, — a 
tenacious  grasp  of  every  legal  subtlety,  a  marvelous  knowledge  of 
minuHa,  detail  and  technique,  is  authority  for  the  following  para- 
graph: "The  law  is  wise  in  requiring  the  highest  attainable  sanc- 
tion for  the  truth  of  testimony  given;  and  is  consistent  in  reject- 
ing all  witnesses  incapable  of  feeling  this  sanction,  or  of  receiving 
this  test;  whether  this  incapacity  arises  from  the  imbecility  of 
their  understanding,  or  from  its  perversity,  it  does  not  impute 
guilt  or  blame  to  either.  If  the  witness  is  evidently  intoxicated, 
he  is  not  allowed  to  be  sworn;  because  for  the  time  being  he  is 
evidently  incapable  of  feeling  the  force  and  obligation  of  an  oath. 
The  n&n  compos  and  the  infant  of  tender  age  are  rejected  for  the 
same  reason,  but  without  blame.  The  atheist  is  also  rejected,  be- 
cause he,  too,  is  incapable  of  realizing  the  obligation  Oi  an  oath, 
in  consequence  of  his  unbelief.  The  law  looks  only  to  the  fact 
of  incapacity,  not  to  the  cause  or  the  manner  of  the  avowal. 
Whether  it  be  calmly  insinuated  with  the  eloquence  of  Gib- 
bon, or  roared  forth  in  the  disgusting  blasphemies  of  Paine,  still 
it  is  atheism;  and  to  require  the  mere  formahty  of  an  oath  from 
one  who  avowedly  despises,  or  is  incapable  of  feeling  its  peculiar 
sanctity,  would  be  but  a  mockery  of  justice."    See  1  Stark.  Ev.  22. 

These  utterances  are  but  too  typical  of  the  limitations  imposed 
upon  witnesses  refusing  to  submit  to  a  religious  test  or  to  avow 
their  belief  in  a  Supreme  Being.  The  course  of  legislation  in 
this  country  has  been  throughout  with  a  marked  tendency  to  re- 
form the  abuses  this  intolerant  prescription  entailed.     Our  insti- 
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tntions  were  fashioned  by  pioneers  in  intellectual  and  religions 
emancipation,  by  men  under  a  solemn  consciousness  of  the  dan- 
gers from  ecclesiastical  ambition,  the  bigotry  of  spiritual  pride, 
and  the  intolerance  of  sects,  as  exemplified  in  our  domestic  as 
well  as  in  our  foreign  annals. 

Some  of  the  state  constitutions  have  also  done  away  with  the 
distinctions  which  existed  at  the  common  law  regarding  the  ad- 
missibility of  testimony  in  some  cases.  All  religions  were  recog- 
nized by  the  law  to  the  extent  of  allowing  all  persons  to  be 
sworn  and  to  give  evidence  who  believed  in  a  superintending  Pro- 
vidence, who  rewards  and  punishes,  and  that  an  oath  was  binding 
X>n  their  conscience.  But  the  want  of  such  belief  rendered  the 
person  incompetent.  Wherever  the  common  law  remains  un- 
changed it  must,  we  suppose,  be  held  no  violation  of  religious 
liberty  to  recognize  and  enforce  its  distinctions;  but  the  tendency 
is  to  do  away  with  them  entirely,  or  to  allow  one's  belief  to  go  to 
his  credibility  only,  if  taken  into  account  at  all.  Cooley,  Const. 
Lim.  §  478. 

Upon  this  point  the  leading  case  is  Omichvmd  v.  Barker. 
Willes,  538,  and  1  Smith  Lead.  Cas.  (6th  Am.  ed.)  535,  where  will 
be  found  a  full  discussion  of  the  cases.  Some  of  the  earlier 
American  cases  required  of  a  witness  that  he  should  believe  in 
the  existence  of  God,  and  of  a  state  of  rewards  and  punishments 
after  the  present  life  (see  especially  Atwood  v.  Weltan^  7  Conn. 
06);  but  this  rule  did  not  generally  obtain;  belief  in  a  Supreme 
Being  who  would  punish  false  swearing,  whether  in  this  world  or 
in  the  world  to  come,  being  regarded  as  sufficient  {CtihMson  v. 
M^Creary,  2  Watts  &  S.  262;  Blocker  v.  Bumess,  2  Ala.  354; 
Jones  V.  Harris^  1  Strobh.  L.  160;  Shaw  v.  Moore^  4  Jones,  L.  25; 
Hunscotn,  v.  Hmiscom^  15  Mass.  184;  Brock  v.  MiUigan^  10  Ohio, 
121;  Bennett  v.  State,  1  Swan,  411;  Central  M.  T,  R.  Co.  v. 
Rockafelloxo,  17  111.  541;  Arnold  v.  Arnold,  13  Vt.  362),  but  one 
who  lacked  this  belief  was  not  sworn,  because  there  was  no  mode 
known  to  the  law  by  which  it  was  supposed  an  oath  could  be 
made  binding  upon  his  conscience.    Arnold  v,  Arnold,  13  Vt. 

362. 

The  States  of  Iowa,  Minnesota,  Michigan,  Oregon,  Wisconsin, 
Arkansas,  Florida,  Missouri,  California,  Indiana,  Kansas,  Neb- 
raska, Nevada,  Ohio  and  New  York  have  constitutional  provis- 
ions expressly  doing  away  with  incompetency  from  want  of  re- 
ligious belief.     Perhaps  the  general  provisions  in  some  of   the 
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Boman  law;  as  perjury  and  forgery;  piracy,  swindling  and  cheat- 
ing, barratry  and  conspiracy,  and  the  bribing  a  witness  to  absent 
himself  from  a  trial  in  order  to  get  rid  of  his  evidence. 

b.  Grime  and  not  Punishment^  Considered. — ^It  is  the  crime 
and  not  the  punishment,  which  renders  the  offender  unworthy  of 
belief.  1  Phil.  Ev.  25.  In  order  to  incapacitate  the  party,  the 
judgment  must  be  proved  as  pronounced  by  a  court  possessing 
competent  jurisdiction.  Wicks  v.  SmaXbrooke^  1  Sid.  51;  Rex  v. 
Smith,  2  Stark.  183;  Stark.  Ev.  pt.  2,  144,  note  1,  pt.  4,  p.  716. 
But  it  has  been  held  that  a  conviction  of  an  infamous  crime  in 
another  country  or  another  of  the  United  States,  does  not  render 
the  witness  incompetent  on  the  ground  of  infamy.  Though  this 
doctrine  appears  to  be  at  variance  with  the  opinions  entertained 
by  foreign  jurists,  who  maintain  that  the  state  or  conditions  of  a 
person,  in  the  place  of  his  domiciV  accompanies  him  everywhere. 
Story,  Confl.  Laws,  620,  and  the  authorities  there  cited. 

Conviction  without  judgment  works  no  disability.  Bull.  N.  P. 
392. 

As  we  have  seen,  the  objection  to  competency  may  be  answered 
by  proof  of  pardon,  and  by  proof  of  reversal  by  writ  of  error, 
which  must  be  proved  by  the  production  of  the  record.  A  par- 
don granted  after  the  sentence  of  the  court  has  been  complied 
with  restores  competency.  Gest  v.  Way,  2  Whart.  451.  A  par- 
don before  conviction  is  equally  operative  {Ex  parte  Garlandy 
71  U.  S.  4  Wall.  333,  18  L.  ed.  366);  without  pardon,  infamy 
remains.    State  v.  Benoit,  16  La.  Ann.  273. 

c.  Scope  of  the  Enabling  Statutes. — Much  of  the  early  learn- 
ing that  displayed  itself  upon  this  topic  has  been  rendered  useless- 
by  the  liberalizing  tendency  of  the  modem  law  regarding  the 
competency  of  the  witnesses.  Enabling  statutes  in  every  State  of 
the  American  Union  have  been  passed  under  the  provisions  of 
which  the  principles  and  salient  features  of  Lord  Denman's  Act 
(6  and  7  Vict.  chap.  85),  which  abolish  generally  the  disqualification 
of  interest,  and  was  the  direct  precursor  of  more  radical  reforms 
have  been  preserved  and  in  many  instances  elaborated.  The  cele- 
brated Act  referred  to  did  not  render  competent  (1)  any  party  to 
any  suit,  act  or  proceeding,  individually  named  in  the  record, 
except  (subject  to  all  just  exceptions)  a  defendant  in  equity;  (2) 
any  lessor  of  the  plaintiff  in  ejectment;  (3)  any  tenant  of  the- 
premises  sought  to  be  recovered  in  ejectment;  (4)  the  landlord  or 


any  other  person  whose  right  any  defendant  in  replevin  may 
inake  cognizant;  (5)  any  person  in  whose  immediate  and  indi- 
■vidual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part;  and  (6)  the  linsband  or  wife  of  any  Buch  person 
respectively.  The  first  proviso  above  noted  was  repealed  subject 
to  certain  specified  exceptions,  by  14  and  15  Vict,  chap,  99,  §§  1, 2, 
and  by  16  and  17  Vict,  chap.  83,  husbands  and  wives  are  rendered 
competent  except  in  cases  involving  adultery  or  the  disclosure  of 
confidential  communications. 

Congressional  recognition  of  L&rd  Denman's  Act  was  taken  in 
1864,  and  the  Statutes  at  Lai^  provided  "that  in  the  courts  of 
the  United  States  there  shall  be  no  exclusion  of  any  witness  on 
account  of  color,  nor  in  civil  actions  because  he  is  a  party  to,  or 
interested  in  the  issue  tried."  A  subsequent  statute  passed  by 
the  same  Congress  added  the  following  proviso,  "that  in  actions 
by  or  ag^nst  executors,  administrators,  or  guardians  in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as  to  any  transaction 
with,  or  statement  by  the  testator,  intestate  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party  or  required  to  testify 
thereto  by  the  court.  Both  of  these  provisions  are  now  incor- 
porated in  U.  S.  Rev.  Stat.  {2d  ed.)  828. 

As  early  as  the  passage  of  the  Judiciary  Act,  a  witness  competent 
under  the  state  laws,  was  also  competent  in  suits  at  law  in  the 
United  States  courts  ( Vance  v.  Campbell,  66  U.  S.  1  Black,  427, 
17  L.  ed,  168;  Haussknecht  v.  Claypool,  66  U.  S.  1  Black,  431, 
17  L.  ed.  172),  and  such  has  been  the  rule  ever  since.  But  this 
rule  has  been  held  not  to  apply  to  criminal  cases,  {Setjee  v.  Thomas, 
3  Blatchf.  11;  UniUd  States  v.  Ila/inthorne,  1  Dill.  423),  or  to 
suits  in  equity,  {Segee  v.  Thomas,  snj:ra,)  though  the  latter  distinc- 
tion as  taken  is  not  easily  seen. 

By  special  enactments  parties  claimant  or  defendants  in  the 
■Court  of  Claims  are  incompetent  to  support  their  claims  and 
defenses  (Act  of  June  25,  1868,  25  Stat  at  L.  chap.  71;  Rev.  Stat. 
§  1079;  HuhbeWe  Case,  4  Ct.  CI.  37);  but  it  has  been  held  tliat 
the  United  States  could  use  a  witness  to  defeat  the  clahu,  who6e 
interest  was  adverse  to  the  claimant,  although  judgment  against 
the  claimant  might  establish  his  own  right  to  the  same  claim. 
Bradley  v.  United  States,  104  U.  S.  442,  26  L.  ed.  824. 

d.  Lord  Xdnsfield's  Rule. — Lord  Mansfield  lays  down  the 
rule  that  a  conviction  on  the  charge  of  perjury  is  not  sufficient  if 
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not  followed  by  a  judgment.  "I  know  of  no  case,"  he  says,  "where 
a  conviction  alone  has  been  an  objection,  because  upon  motion  on 
arrest  of  judgment,  it  may  have  been  or  may  be  quashed." 

But  on  the  other  hand  a  case  from  Keble  is  cited  as  authority 
in  LojBEts'  edition  of  an  old  text-book  of  repute  (1  Ch,  Baron 
Gilbert's  Law  of  Evidence,  261).  He  thus  states  the  rule :  "  An 
indictment  for  perjury,  and  verdict  thereon,  and  no  judgment 
entered,  cannot  be  admitted  to  weaken  the  credit  of  any  witness; 
for  if  there  be  no  judgment  entered,  the  allegata  must  be  supposed 
defective,  and  a  man  cannot  be  intended  to  make  competent  proof 
upon  insufficient  allegaiaP 

A  kindred  rule  is,  that  a  plea  of  a/ui/refois  convict  can  be  proved 
•only  by  the  record;  and  the  indictment  with  the  finding  of  the 
jury,  etc.,  indorsed  by  the  proper  officer  is  not  sufficient,  although 
it  appears  that  no  record  has  been  made  up.  Rex  v.  Bowma/a^  6 
Car.  &  P.  99.  This  is  not  a  nisipritis  decision,  but  has  the  authority 
of  the  Court  of  King's  Bench.  But  there  is  authority  of  a  later 
date  than  some  of  those  cited,  and  nearer  home.  In  Skinner  v. 
Perot^  1  Ashm.  57,  the  rule  is  recognized  that  a  conviction  with- 
out an  attainder  does  not  destroy  the  competency  of  the  witness. 
See  also  Cushman  v.  Loker^  2  Mass.  108.  People  v.  Herrick^  13 
Johns.  82,  is  always  considered  an  authority  on  this  point.  Peo- 
ple V.  Whipple^  9  Cow.  707,  is  express;  so  is  Daxoley  v.  State^  4 
Ind.  128. 

e.  Conflict  in  Judicial  Dicta. — There  is  great  conflict  in  the 
judicial  dicta  as  regards  the  extent  to  which  conviction  in  another 
State  of  an  infamous  offense  shall  disqualify  the  party  convicted 
as  a  witness.     Story,  Conf.  L.,  §§  91,  93,  104,  620,  625. 

In  Chase  v.  Blodgett,  10  N.  H.  24,  and  State  v.  Candler,  3 
Hawks,  393,  it  was  held  that  one  convicted  in  another  State  of  an 
offence,  conviction  of  which  rendered  him  incompetent  in  the 
State  where  convicted,  and  would  have  had  the  same  effect  in  the 
State  where  he  was  offered  as  a  witness  had  he  been  convicted 
there,  was  also  disqualified  in  the  latter  State,  but  in  Coin.  v. 
Green,  17  Mass.  515,  the  contrary  was  held.  The  case  last  referred 
to  rests  upon  the  ground  that  the  disqualification  is  in  the  nature 
of  an  additional  penalty,  following  and  resulting  from  the  convic- 
tion, and  cannot  extend  beyond  the  territorial  limits  of  the  State 
where  the  judgment  was  pronounced.  That  the  constitutional 
provision  requiring  that  full  faith  and  credit  be  given  to  the 
records,  etc.,  of  otlier  states  does  not  require  that  the  same  effect 
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be  givea  to  them  as  in  the  State  where  rendered,  as  it  was  left  to 
CongresB  to  prescribe  their  effect,  and  also  that  this  congtitutional 
provision  does  not  apply,  and  is  not  in  its  nature  applicable  to 
criminal  proceedings.     Sims  v.  Sims,  75  N.  T.  466. 

In  18S7,  Pennsylvania,  by  a  legislative  enactment  limited  the 
exclusion  of  witness  on  the  ground  of  infamy  to  convictions  of 
perjury  or  subornations  of  perjury,  and  no  disqualification  attends 
a  conviction  of  assault  and  battery  with  intent  to  kill.  United 
States  V.  Brociua,  3  Wash.  C.  C.  99. 

§  269.  Questions  Having  Tendency  to  Disgrace  Witness. 

a.  Want  of  Harmony  of  Antliorities. — ^Whether  a  witness  is 
compellable  to  answer  questions  having  a  tendency  to  disgrace 
him;  as,  for  instance,  whether  he  was  ever  convicted  of  an  offense, 
or  had  suffered  some  infamous  punishment  or  been  in  jail  on  a 
criminal  charge,  is  a  great  question  in  our  boots,  and  one  on  which 
an  attempt  to  reconcile  the  authorities  would  be  perfectly  hope- 
less. It  is  indeed  settled  that  he  must  answer  if  the  question  is 
relevant  to  the  issue  in  the  cause;  the  doubt  is,  when  it  relates 
to  collateral  matters  and  is  only  put  in  order  to  test  his  credit. 
The  arguments,  pro  and  con,  are  thus  stated  in  a  work  of  author- 
ity: "  There  seem  to  be  no  reported  eases  in  which  this  point 
has  been  solemnly  determined;  and  in  the  absence  of  all  express 
authority,  opinions  have  been  much  divided.  The  advocates  for 
a  compulsory  power  in  cross-examination  might  argue,  that  as  par- 
ties are  frequently  surprised  by  the  appeai-ance  of  a  witness 
unknown  to  them,  or  if  known,  entirely  unexpected,  without  such 
power  they  would  have  no  adequate  means  of  ascertaining  what 
credit  is  due  to  his  testimony;  that  on  the  cross-examination  of 
spies,  informers,  accomplices,  this  power  is  more  paiticularly 
necessary;  and  that  if  a  witness  may  not  be  questioned  as  to  his 
character  at  the  moment  of  trial,  the  property  and  even  the  life  of 
a  party  must  often  be  endangered."     Best,  Ev.  g  130. 

This  is  plausibly  urged,  but  is  substantially  answered  by  a  par- 
liamentary Act,  which  provides  that  "  a  witness  cannot  by  law 
refuse  to  answer  a  question  relevant  to  the  matter  in  issue,  the 
answering  of  which  has  no  tendency  to  accuse  himself  or  expose 
him  to  penalty  or  forfeiture  of  any  nature  whatsoever  by  reason 
only,  or  on  the  sole  ground  that  the  answering  of  snch  question 
may  tend  to  establish  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit. 
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We  may  add  that  by  statute  adopted  in  England  and  in  most  of 
i;he  United  States,  the  disqualification  of  infamy  is  removed,  but 
a  conviction  may  be  proved  to  effect  credibility.  It  is  the  crime 
And  not  the  punishment  which  renders  the  offender  unworthy  of 
belief,  and  no  disability  will  follow  a  conviction,  without  judgment 
pronounced.    Bouvier,  Law  Diet,  title  "  Infamy." 

b.-  The  Present  Theory. — The  settled  theory  in  regard  to  the 
-competency  of  witnesses  now  is  that  the  court  or  jury  should  have 
all  possible  light  thrown  upon  the  facts,  and  judge  for  itself  what 
credence  to  give  to  the  evidence  offered.  The  exclusion  of  felons  as 
witnesses  has  been  justified  by  the  argument  (1)  that  their  testimony 
is  wholly  unreliable  and  unsafe,  and  (2)  that  it  is  a  proper  punish- 
ment for  their  crimes.  Upon  neither  theory  can  it  be  justified. 
There  is  no  more  reason  to  apprehend  that  persons  who  have  been 
<5onvicted  of  felony,  will,  as  a  class,  be  guilty  of  willful  perjury, 
•especially  in  a  matter  in  which  they  have  no  interest,  than  there  is 
to  apprehend  the  same  consequences  from  an  admission  from  many 
other  classes  of  persons  who  are  now  competent  witnesses;  and 
not  so  much  as  in  the  case  of  persons  from  whom  the  disability  has 
recently  been  removed.  The  idea  that  the  disqualification  is  a 
proper  punishment  for  crime  is  even  more  illogical.  It  tends, 
indeed,  to  disgrace  the  criminal;  but  in  most  cases  the  weight  of 
the  punishment  falls,  not  upon  him,  but  upon  the  innocent  party 
who  happens  to  be  in  a  position  to  need  his  testimony.  It  has 
been  held  that  the  defendant  in  an  indictment  is  a  competent  wit- 
ness in  his  own  behalf,  not\vithstanding  that  he  has  served  out  a 
term  in  the  state  prison,  upon  a  former  conviction  of  felony. 
Delamater  v.  People^  5  Alb.  L.  J.  122.  Now  that  interested 
persons,  parties,  and  their  wives  or  husbands,  and  even  persons 
<5harged  with  crime,  are  competent  witnesses,  consistency  seems  to 
demand  that  the  only  remaining  disability  should  be  swept  away. 
It  was  swept  away  in  England  in  1843  by  Lord  Denman's  Act, 
together  with  the  disqualification  on  the  ground  of  interest; 
although  a  subsequent  statute  creates  an  exception  which  prevents 
a  person  accused  of  crime  from  testifying  in  his  own  behalf  upon 
a  trial.  See  6  and  7  Vict.  chap.  85;  14  and  15  Vict.  chap.  99,  §§  2 
and  3.  The  reform  has  been  cordially  approved  of  by  the  subse- 
quent text-writers.     See  Taylor,  Ev.  (6th  ed.)  1165,  1171,  1177. 

The  provisions  of  the  United  States  Constitution,  declaring  that 
full  faith  and  credit  shall  be  given  to  the  record  of  other  states 
{U.  S.  Const,  art.  4,  §  1),  does  not  require  that  personal  disabilities 
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imposed  upon  a  person  convicted  of  crime  in  one  State,  sho'nld 
follow  him  and  be  enforced  in  other  states. 

The  weight  of  modem  opinion  seems  to  be  that  personal  dis- 
qualifications arising  not  from  the  laws  of  nature,  but  from  positive^ 
law,  especially  such  as  are  of  a  penal  nature,  are  strictly  territorial 
and  cannot  be  enforced  in  any  country  other  than  that  in  which 
they  originated.     Story,  Conf.  L.  §§  94-104. 

If  such  were  the  operation  of  the  Constitution,  the  qualifications- 
of  witnesses  called  in  our  courts  and  of  voters  at  our  elections 
might  be  made  to  depend  upon  the  laws  of  other  states  instead  of 
our  own.  In  the  New  Hampshire  and  North  Carolina  cases- 
referred  to  {Cham  v.  Blod^ett^  10  N.  H.  22,  and  State  v.  Cwndler^ 
3  Hawks,  393)  this  argument  is  met  by  the  contention  that  it  is 
the  crime  and  not  the  judgment  which  incapacitates  the  witness, 
and  that  the  incapacity  is  not  prescribed  as  a  punishment  for  the 
crime,  but  because  by  the  commission  of  it  the  criminal  has  shown 
himself  a  person  unfit  to  be  trusted  to  give  testimony  affecting  the 
rights  of  others.     Sims  v.  Sims^  75  N.  T.  466. 

c.  The  Attitude  of  Judicial  Decision. — The  present  attitude 
of  judicial  decision  in  this  country  upon  this  topic  of  disqualification 
through  crime  may  be  crystalized  and  formulated  in  manner  fol- 
lowing:— A  person  who  has  been  convicted  of  a  crime  or  misde- 
meanor is,  notwithstanding,  a  competent  witness  in  a  civil  or 
criminal  action  or  special  proceeding;  but  the  conviction  may  be 
proved  for  the  purpose  of  affecting  the  weight  of  his  testimony, 
either  by  the  record  or  by  his  cross-examination,  upon  which  he 
must  answer  any  questions  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded  by  his  answer  to  such  a. 
question.     MiUap  v.  Stone^  2  Colo.  137. 

The  word  "  convicted,"  as  employed  in  the  above  connection,  is 
construed  to  mean  the  final  judgment  of  the  court  in  passing  sen- 
tence.    Sacia  v.  Decker^  1  N.  Y.  Civ.  Proc.  Rep.  47. 

§  270.  Insanity  as  a  Disqualification. 

a.  Tiews  of  Medical  Jurisprudence. — In  medical  jurispru- 
dence insanity  is  the  prolonged  departure  without  any  adequate 
cause  from  the  states  of  feeling  and  the  modes  of  thinking  usual 
to  the  individual  in  health. 

In  late  years  this  word  has  been  used  to  designate  all  mental 
impainnents  and  deficiencies  formerly  embraced  in  the  terms 
lunacy,  idiocy  and  unsoundness  of  mind.     Even  to  the  middle  of 
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the  last  century  the  law  recognized  only  two  classes  of  persons 
requiring  its  protection  on  the  source  of  mental  disorder,  vizi 
lunatics  and  idiots.  The  former  were  supposed  to  embrace  all 
who  had  lost  the  reason  which  they  once  possessed,  and  their  dis- 
order was  called,  dementia  dccidentalis;  the  latter,  those  who  had 
never  possessed  any  reason,  and  this  deficiency  was  called  dementia 
natn/ralia.  Lunatics  were  supposed  to  be  much  influenced  by  the 
moon,  and  another  prevalent  notion  respecting  them  was,  that  in 
a  very  large  proportion  there  occurred  lucid  intervals  when  reason 
shone  out  for  a  while  from  behind  the  cloud  which  obscured  it,, 
with  its  natural  brightness. 

It  may  be  remarked  in  passing,  that  lucid  intervals  are  far  less- 
common  than  they  were  once  supposed  to  be,  and  that  the  restora- 
tion is  not  so  complete  as  the  descriptions  of  the  old  writers  would 
lead  us  to  infer.  In  modern  practice  the  term  "lucid  interval"  sig- 
nifies merely  a  remission  of  the  disease,  an  abatement  of  the  vio- 
lence of  the  morbid  action,  a  period  of  comparative  calm;  and  the 
proof  of  its  occurrence  is  generally  drawn  from  the  character  of 
the  act  in  question.  It  is  hardly  necessary  to  say  that  this  is  an 
unjustifiable  use  of  the  term,  which  should  be  confined  to  the 
genuine  lucid  interval  that  does  occasionally  occur.  Bouvier^ 
Law  Diet,  title  "Insanity." 

The  law  presumes  the  sanity  of  everyone,  and  his  consequent 
power  to  bind  himself  by  contract,  on  the  absence  of  proof  to  the 
contrary,  that  being  the  actual  condition  of  a  majority  of  mankind. 
Every  person  is  therefore  justified  in  dealing  with  others  as  being 
of  sound  mind,  until  he  has  some  notice  of  their  insanity,  or  some 
evidence  to  put  him  upon  inquiry.  But  every  one  is  bound  to 
take  notice  that  a  person  is  insane,  after  he  has  been  found  to  be 
so  by  inquisition  for  that  purpose,  and  placed  under  guardianship. 

Sanity  and  intellectual  capacity  being  the  rule,  with  compara- 
tively few  exceptions,  the  presumption  must  prevail  until  rebutted, 
that  all  acts  performed  by  adult  persons  are  binding,  and  the  evi- 
dence to  overcome  this  presumption  must  be  clear  and  satisfactory. 
McCarthy  v.  Keaman,  86  111.  291,  295. 

The  term  '^7U>n  cor/tjjos  menti^'*  is  used  as  a  general  name,  applica- 
ble to  all  persons  of  unsound  mind.  Co.  Litt.  246  5, 247  a;  Doud  v. 
Hall^  8  Allen,  410;  JaeJcwn  v.  King^  4  Cow.  207;  Odell  v.  Buck^ 
21  Wend.  142;  Maddox  v.  Simmons^  31  Ga.  512;  Bxirnham  v. 
Mitchell^  34  Wis.  117.  It  therefore  includes  idiots  as  well  as 
lunatics.     An  idiot,  in  the  common  acceptation  of  the  term,  is  a 
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natural  fool  "who  hatli  bad  no  tuidei'staiiding  from  hiB  nativity, 
and  who  is  therefore  presumed  by  law  to  be  never  likely  to 
attain  any."  Chitty,  Cont.  135.  A  person  may,  however,  become 
as  devoid  of  nnderstanding  by  accident  or  sicknesB  as  one  who  was 
born  to  that  condition.  Idiocy  is  not  a  mere  weakneea  of  mind, 
but  a  deficiency  thereof;  not  necessarily  entire,  but  such  as  to 
render  the  person  affected  with  it  incapable  of  understanding  and 
acting  in  the  ordinary  afEairs  of  life,  or  in  the  particular  contract 
as  to  which  the  question  arises. 

b.  ** Lunatic"  Deflnedl. — A  lunatic,  on  the  other  hand,  is 
one  who  has  understanding,  but  by  disease  or  grief  or  other 
accident,  has  lost  the  use  of  his  reason.  The  term  "  insanity " 
covers  every  degree  of  unsoundness  of  mind  and  derangement  of 
intellect,  short  of  idiocy.  The  only  test  of  legal  insanity,  as 
affecting  capacity  to  make  a  will,  is  held  to  be  delusion,  hallucina- 
lion,  a  belief  of  facts  which  no  rational  person  would  believe. 
Re  Forman's  Will,  54  Barb.  274,  1  Tuck.  205. 

c.  Distinction  Between  Weakness  of  Hind  and  Insanity. — 
It  is  difficult  precisely  to  define  insanity,  or  to  discriminate  between 
it  and  mere  weakness  of  mind,  or  disturbed  im^ination.  Sanity 
itself  is  susceptible  of  division  into  degrees,  and  absolute  insanity 
may  or  may  not  be  predicated  of  any  person  according  as  we 
include  therein  more  or  less  power  of  thought  or  accuracy  of 
judgment.  Insanity  upon  some  one  or  more  subjects  may  co- 
exiKt  with  apparently  perfect  sanity  on  all  others.  It  is  frequently 
also  of  an  intermitteut  character,  peiiods  of  insanity  being  fol- 
lowed by  lucid  intervals,  in  which  the  person  affected  seeme 
to  enjoy  his  senses  as  perfectly  as  those  who  have  never  been 

d.  Presumption  of  Continuance  of. — Habitual  unsoundness, 
once  shown  to  exist,  will  be  presumed  to  continue  until  the  con- 
trary is  established  (State  v.  lieddick,  7  Kan.  143;  Carpenter  v. 
Carpenter,  8  Bush,  283);  bnt  there  is  no  presumption  that  a  tem- 
porary hallucination  continues,  since  that  would  necessarily  con- 
flict with  and  overcome  the  superior  presumption  of  sanity.  HaV 
V.  Unger,  2  Abb.  (U.  S.)  507;  Sfapha  v.  WeUington,  58  Me.  453. 
The  effect  of  these  presumptions  is  to  east  the  burden  of  proof  of 
insanity,  in  the  first  instance,  upon  the  party  asserting  it,  but 
proof  that  it  has  previously  existed  in  a  permanent  form  has  the 
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•effect  to  change  the  rule,  and  require  the  other  party  to  prove 
that  the  contract  sought  to  be  established  was  made  during  a  lucid 
interval.  And,  for  that  purpose,  he  must  show  that  the  party 
sought  to  be  charged  had  memory  and  judgment  enough  to  under- 
stand the  character  of  his  act,  and  the  legal  responsibility  flowing 
therefrom.  AUy-Gen,  v.  Pa/rrUher^  3  Bro.  Ch.  369;  Nod  v. 
Karper^  53  Pa.  97;  GoodeU  v.  Harrington^  3  Thomp.  &  C.  345; 
Hicks  V.  Ma/rshaU^  8  Hun,  327. 

Insanity  generates  disqualification  only  when  it  results  in  the 
total  obliteration  of  the  reasoning  or  memorizing  faculties.  A 
lunatic  or  a  person  affected  with  insanity  is  admissible  as  a  witness 
if  he  have  sufficient  understanding  to  apprehend  the  obligation  of 
an  oath,  and  to  be  capable  of  giving  a  correct  account  of  the  mat- 
ter, which  he  has  seen  or  heard  in  reference  to  the  questions  at  issue. 

e.  Lunatic  Allowed  to  Testify  When. — ^Whether  a  lunatic  or 
insane  person  has  sufficient  understanding  to  be  admissible  as  a 
witness,  is  a  question  to  be  determined  by  the  court  upon  exami- 
nation of  the  party  himself,  and  of  any  competent  witnesses  who 
can  speak  to  the  nature  and  extent  of  his  insanity.  It  is  for  the 
jury  to  decide  what  amount  of  credit  they  will  give  to  his  testi- 
mony. District  of  Columbia  v.  Armes^  107  U.  S.  519,  27  L.  ed. 
618. 

f.  Gonfttsion  of  Authority. — Various  authorities  have  been 
referred  to  which  lay  down  the  law  that  a  person  non  compos  inentis 
is  not  an  admissible  witness;  but  in  what  sense  is  the  term  ^'  n(yn 
compos  m^nti^'*  employed  ?  If  a  person  be  so  to  such  an  extent  as 
not  to  understand  the  nature  of>an  oath,  he  is  not  admissible. 
But  a  person  subject  to  a  considerable  amount  of  insane  delusion 
may  yet  be  under  the  sanction  of  an  oath  and  capable  of  giving 
very  material  evidence  upon  the  subject  matter  under  considera- 
tion. The  proper  test  must  always  be:  Does  the  lunatic  under- 
stand what  he  is  saying;  and  does  he  understand  the  obligation  of 
an  oath  ?  The  lunatic  may  be  examined  himself,  that  his  state  of 
mind  may  be  discovered,  and  witnesses  may  be  adduced  to  show 
in  what  state  of  sanity  or  insanity  he  is;  still  if  he  can  stand  the 
test  proposed,  the  jury  must  determine  all  the  rest.  It  fre- 
quently happens  in  a  lunatic  asylum  the  patients  are  the  only  wit- 
nesses of  outrages  upon  themselves  and  others,  and  there  would 
be  impunity  for  offer  ses  committed  in  such  places  if  the  only  per- 
sons who  can  give  iniormation  are  not  to  be  heard. 
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g.  Conclusion  of  the  English  Jarists. — Baron  Aldereon^ 
Justice  Coleridge,  Baron  Piatt  and  Justice  Talfour  agreed  with 
Chief  Justice  Campbell,  Jxtstioe  Talfour  observing  that  if  tlie 
propoBition  that  a  person  Buffering  under  an  insane  delosion  cannot 
be  a  witneee,  were  maintained  to  the  fullest  extent,  every  man 
subject  to  the  most  innocent,  unreal  fancy  would  be  excluded. 
Martin  Luther  believed  that  he  had  a  personal  conflict  with  tlie 
devil.  Dr.  Johnson  was  persuaded  that  he  heard  his  mother 
speak  to  him  after  death.  In  every  case  the  judge  must  deter- 
mine according  to  the  circumstances  and  extent  of  the  delusion. 
Unless  judgment  and  discriminatiou  be  applied  to  each  particular 
case,  there  may  be  the  most  disastrous  consequences.  This  case 
is  also  found  in  2  Denison  and  Pearce's  Crown  Cases,  254, 
where  Lord  Campbell  is  reported  to  have  said  that  the  rule  con- 
tended for  would  have  excluded  the  testimony  of  Socrates,  for  he 
had  one  spirit  always  prompting  hira. 

h.  The  Controlling  Inqniry. — The  controlling  inquiry  as  to 
whether  a  proposed  witness  is  under  the  disqualification  of  in- 
sanity, and  hence  incompetent  as  a  source  of  evidence,  has  en- 
grossed the  attention  of  the  Connecticut  Supreme  Court,  and  it:* 
conclusion  is  that  a  witness  sane  at  the  time  he  testifies,  bat  in- 
sane at  the  time  of  the  transaction,  with  regard  to  which  he  testi- 
fies, is  a  competent  witness.  His  credibility  only,  is  in  question, 
and  of  this,  it  is  the  sole  province  of  the  jury  to  decide.  Sol- 
comb  V.  Holcomh,  28  Conn.  177.  And  other  well  considered  de- 
cisions hold,  that  one  who  has  been  adjudged  restored  to  sanity 
may  testify  as  to  facts  that  occurred  while  he  was  under  guardian- 
ship as  insane.  Sarhach  v.  Jones,  20  Kan.  498.  Compare  Endel 
V.  WaJU,  16  Fla.  786. 

The  burden  of  proof  as  to  restoration  to  sanity  rests  upon  tlic 
party  offering  the  witness.  Thus  an  inquisition  of  lunacy  found 
against  one  is  prima  facie  evidence  of  his  incompetency,  and  nn- 
lees  it  be  overcome  by  evidence  of  his  sanity,  he  should  not  be 
pennitted  to  testify,  even  against  one  not  a  party  to  the  proceed- 
ings in  hia&ay  {Hoytv.Adee,  3  Lans.  173;  Armstrong  v.  Tim- 
mons,  3  Harr.  (Del.)  342);  but  the  fact  of  insanity  must,  in  the 
first  instance,  be  proved  by  the  party  objecting  to  the  witness. 
State  V.  HoUowway,  8  Blackf.  45. 

As  respects  the  competency  of  persons  affected  with  monoma- 
nia, i.  e.  unsoundness  of  mind  upon  one  particular  subject  (not  a 
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part  of  the  matter  in  issue),  Roscoe  advises  the  exclusion  of 
their  testimony  (Rose.  Crim.  Ev.  128).  Best,  however,  calls 
this  "hard  measure"  (Best,  Ev.  168),  and  the  Privy  Council 
of  England  have  said  that  if  the  mind  is  unsound  on  one  sub- 
ject,  and  this  unsoundness  at  all  times  exists  upon  that  subject^ 
the  mind  of  the  person  cannot  properly  be  considered  really  sound 
upon  other  subjects.  Warmg  v.  Waring^  12  Jur.  947;  lieg.  v. 
HiU,  15  Jur.  470,  5  Eng.  L.  &  Eq.  547,  5  Cox  C.  C.  259. 

An  inquisition  of  lunacy  found  against  a  person  is  prima  facie 
evidence  of  his  incompetency,  unless  overcome  by  evidence  of 
sanity.  Jloyt  v.  Adee^  3  Lans.  173,  And  it  must  be  borne  in 
mind  in  this  connection,  that  the  law  presumes  a  fact  continuous 
in  its  character,  still  continues  to  exist,  until  a  change  is  shown^ 
as  a  partnership,  or  within  certain  limits,  that  a  life  continues. 
Innis  V.  Campbell^  1  Rawle,  373. 

It  is  no  objection  to  the  competency  or  credibility  of  a  witness, 
that  he  is  subject  to  fits  of  derangement,  if  he  is  sane  at  the  time 
of  giving  his  testimony.  Evaiis  v.  Ilettich^  20  TT.  S.  7  Wheat. 
453,  5  L.  ed.  496. 

§  271.  Incompetency  Relieved  by  Executive  Pardon. 

a.  Alexander  Hamilton  on  the  Pardoning  Power. — Mr. 

Hamilton,  in  The  Federalist,  No.  74,  speaking  of  the  President's 
pardoning  power,  says:  "  Humanity  and  good  policy  conspire  to 
dictate  that  the  benign  prerogative  of  pardoning  should  be  as 
little  fettered  as  embarrassed.  The  criminal  code  of  every  coun- 
try partakes  so  much  of  necessary  severity,  that  without  an  easy 
access  to  exceptions  in  favor  of  unfortunate  guilt,  Justice  would 
wear  a  countenance  too  sanguinary  and  cruel.  As  the  sense  of 
responsibility  is  always  the  strongest  in  proportion  as  it  is  undi- 
vided, it  may  be  inferred  that  a  single  man  would  be  most  ready 
to  attend  to  the  force  of  those  motives  that  might  plead  for  a, 
mitigation  of  the  rigor  of  the  law,  and  least  apt  to  yield  to  con- 
siderations which  were  calculated  to  shelter  a  fit  object  of  its  ven- 
geance." 

He  then  proceeds  to  show  that  while  there  are  objections  to 
giving  the  President  the  power  to  pardon  the  crime  of  treason, 
80  also  there  are  reasons  in  favor  of  it,  which  outweigh  the 
objections.  He  says:  "In  seasons  of  insurrection  or  rebellion 
there  are  often  critical  moments  when  a  well  timed  pardon  to 
the  insurgents  or  rebels  may  restore  the  tranquillity  of  the  Com- 


moawealth,  and  which  if  suffered  to  pass  unimproved,  it  may 
never  be  possible  afterwards  to  recaU.  The  dilatory  process  of 
convening  the  Legislatnre  or  one  of  ite  bnuiches  for  the  purpose 
of  obtaining  its  sanction,  would  frequently  be  the  occasion  of 
letting  sUp  the  golden  opportunity.  The  \<X£  ot  a  week,  a  day  or 
an  hoar,  may  sometimes  be  fatal.  The  people  understandingly 
and  of  purpose  clothed  the  President  with  the  power  to  pardon 
treason." 

b.  Effect  of  its  Legitimate  Exercise.— Marshall,  CL  J.,  in 
United  States  v.  WHs&n,  32  U.  S.  7  Pet.  150,  8  L.  ed.  640,  speak- 
ing of  the  pardoning  power,  says:  "As  this  power  haa  been  exer- 
cised from  time  immemorial  by  the  executive  of  that  nation, 
whose  language  is  our  language,  and  to  whose  judicial  institutions 
ours  bears  a  close  resemblance,  we  adopt  their  principles  respect- 
ing the  operation  and  effect  of  a  pardon,  and  look  into  their  books 
for  the  rules  prescribing  the  manner  in  which  it  is  to  be  used  by 
the  person  who  would  avail  himself  of  it." 

The  Constitution  veete  in  the  President  the  power  to  grant  re- 
prieves and  pardons  for  offenses  against  the  United  States  except 
in  cases  of  impeachment. 

This  language  is  clear  and  explicit,  and  cannot  admit  a  doubt 
as  to  its  meaning.  This  is  a  power  belonging  to  the  Executive; 
not  to  be  controlled  or  limited  by  Congress.  If  the  President  can 
pardon,  subject  to  the  exceptions  and  qualifications  that  Congress 
may  impose,  this  prerogative  has  gone  from  him,  and  he  depends 
to  this  extent  upon  the  will,  wish  or  caprice  of  Congress. 

c.  Tiews  of  Mr.  Justice  Story. — Story,  in  his  Commentaries 
on  the  Constitution  (§  1498),  says  that  humanity  and  sound  pol- 
icy dictate  that  this  prerogative  diould  be  fettered  as  little  as 
possible;  and  except  in  cases  of  impeachment,  contempt,  etc.,  the 
power  to  pardon  is  unqnaliffed,  and  reaches  from  the  highest  to 
the  lowest  offenses.  And  again;  he  declares  that  no  law  can 
abridge  the  constitutional  powers  of  the  President  to  pardon. 
§§  1503,  1504. 

d.  Of  United  States  Supreme  Court. — Mr.  Justice  Field  has 
expressed  the  sentiments  of  the  United  States  Supreme  Court  in 
the  following  language:  "The  Constitution  provides  that  the 
President  shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States  except  in  cases  of  impeachment 
art.  2,  §  2."    JSs^arie  Garland,  71  U.  S.  4  Wall.  383, 18  L.  ed.  366. 
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e.  The  Power  Unlimited  in  its  Scope. — The  power  thus  con- 
ferred is  unlimited  with  the  exception  stated.  It  extends  to  every 
offense  known  to  the  law,  and  may  be  exercised  at  any  time  after 
its  commission,  either  before  legal  proceedings  are  taken  or  during 
their  pendency,  or  after  conviction  and  judgment.  This  power 
of  the  President  is  not  subject  to  legislative  control.  Congress 
can  neither  limit  the  effect  of  his  pardon  nor  exclude  from  its 
exercise  any  class  of  offenders.  The  benign  prerogative  of  mercy 
reposed  in  him  cannot  be  fettered  by  any  legislative  restrictions. 
Ex  parte  Garland,  71  U.  S.  4  Wall.  333,  18  L.  ed.  366. 

The  rule  is  a  general  one  that  a  pardon  regularly  granted 
removes  the  disability  of  the  witness  ( United  States  v.  Rutker- 
ford,  2  Cranch,  0.  0.  528);  but  the  Illinois  Supreme  Court  has 
held  that  where  the  disabiUty  is  annexed  as  an  incident  of  the 
conviction,  executive  clemency  in  the  way  of  pardon  does  not 
affect  the  disability.    Foreman  v.  Baldwin,  24  Dl.  298. 

A  well  considered  West  Virginia  case  holds  that  where  a  con- 
vict has  undergone  the  punishment  of  imprisonment  in  the  peni- 
tentiary under  his  sentence,  the  Statute  restores  to  him  competency 
as  a  witness,  and  the  fact  of  his  being  at  liberty  after  the  length 
of  time  for  which  he  was  sentenced,  is  prima  facie  evidence  that 
he  has  suffered  the  punishment.  Stale  v.  WiUiains,  14  W.  Va. 
851.     Contra,  United  States  v.  Brown,  4  Cranch,  C.  C.  607. 

Where  a  sentence  has  been  suspended  pending  an  appeal,  the 
convicted  party  is  still  under  the  disabilities  imposed  by  statutes. 
Bitter  V.  Democratic  Press  Co,  68  Mo.  458. 

The  Texas  courts  refuse  to  recognize  the  competency  of  a  wit- 
ness who  has  been  convicted  and  lined  and  has  failed  to  pay  the 
fine.  While  the  delinquency  of  the  convicted  person  continues, 
the  court  refuses  to  allow  him  to  be  sworn.  EUege  v.  State,  24 
Tex.  78. 

§  271.  The  Oath  of  Witnesses. 

a.  All  Witnesses  must  be  Sworn. — The  wisdom  of  requiring 
witnesses  to  be  sworn,  excepting  under  very  special  circumstances^ 
cannot  well  be  disputed;  the  ordinary  definition  of  an  oath  is 
"  a  religious  asseveration,  by  which  a  person  renounces  the  mercy 
and  imprecates  the  vengeance  of  heaven,  if  he  does  not  speak  the 
truth."  Bex  v.  White,  1  Leach,  430.  The  Queen^s  Case,  2  Brod. 
&  B.  285,  may  be  open  to  comment,  since  the  design  of  the  oath 
is  not  to  call  the  attention  of  man  to  God; — not  to  call  upon  him 
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to  punish  the  wrong  doer,  but  to  admonish  the  witness  that  he  will 
assuredly  do  so; — ^still,  it  .must  be  admitted,  that  by  thus  laying 
liold  of  the  conscience  of  the  witness,  the  Uw  best  insures  the 
utterance  of  truth.  Tyler,  Oaths,  12-15.  See  Otnychund  v. 
Barker,  1  Atk.  21. 

But  as  the  administration  of  an  oath  supposes  that  the  witness 
feels  a  moral  and  religious  accountability  to  a  Supreme  Being,  who 
will  justly  punish  perjury,  and  from,  whom  no  secrets  are  hid, 
persons  insensible  to  the  obligation  of  an  oath  ought  not  to  be 
sworn.  The  repetition  of  the  words  of  an  oath  would,  in  their  case, 
be  an  unmeaning  formality.  The  question,  however,  still  remains, 
should  such  persons  be  allowed  to  give  testimony  in  courts  of 
justice  ?  and  to  this  question,  while  the  common  law  pronounces 
a  negative  (Bull.  N.  P.  292;  Omychund  v.  Barker,  1  Atk.  40, 45; 
Maden  v.  Catcmach,  7  Hurlst.  &  N.  360,  31  L.  J.  Exch.  118),  the 
Legislatures  of  the  respective  states  have  declared  for  qualifica. 
tion  and  provide  a  form  of  affirmation  which  was  an  utter  stranger 
to  the  canons  of  common  or  civil  law. 

b.  Ancient  Mode  of  Administering  Oath. — ^The  ancient  mode 
of  administering  an  oath  by  the  person  who  swears  laying  his  hand 
upon  and  kissing  the  gospel,  is  still  observed,  and  an  oath  irregu- 
larly administered  in  this  manner,  e.  g.  upon  a  book  other  than  the 
Holy  Evangelists,  the  parties  administering  it  and  taking  it  sup- 
posing it  a  Bible,  is  a  valid  oath.  People  v.  Cook,  8  N.  Y.  67. 
If  the  party  taking  it  makes  no  objection  to  the  mode  of  admin- 
istering it  at  the  time,  he  is  deemed  to  have  assented  to  the  par- 
ticular form  adopted,  and  is  liable  to  all  the  consequences  of 
perjury,  as  if  it  had  been  administered  in  strict  conformity  to  the 
statutes.     Cady  v.  Norton,  14  Pick.  236. 

Another  form  allows  the  kissing  of  the  gospels  to  be  dispensed 
with,  and  the  following  formula  in  lieu  thereof:  "  You  do  swear 
in  the  presence  of  the  ever-living  God;"  while  so  swearing  he  may 
or  may  not  hold  up  his  hand  at  his  option. 

An  oath  is  a  declaration  made  according  to  law  before  a  compe- 
tent tribunal  or  officer  to  tell  the  truth;  or  it  is  the  act  of  one 
who,  when  lawfully  required  to  tell  the  truth,  takes  God  to  wit- 
ness what  he  says  is  true.  It  is  a  religious  act,  by  which  the  party 
invokes  God,  not  only  to  witness  the  truth  and  sincerity  of  his 
promise,  but  also  to  avenge  his  imposture  of  violated  faith,  or,  in 
other  words,  to  punish  his  perjury  if  he  should  be  guilty  of  it. 
Bouv.  Law.  Diet,  title  ''  Oaths;''  1  Stark.  Ev.  23.     See  1  Greenl. 
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Ev.  §  328,  where  a  somewhat  different  definition  of  an  oath  has 
been  given. 

By  a  later  definition,  an  oath  has  been  briefiy  defined  an  "an 
outward  pledge,  given  by  the  juror"  (or  person  taking  it)  "  that  his 
attestation  or  promise  is  made  under  an  immediate  sense  of  his 
responsibility  to  God."    Tyler,  Oaths,  12-13. 

c.  Bale  Prescribed  by  Illinois  Statute.— The  Statute  of 
Dlinois  provides  that  "  whenever  any  person  shall  be  required  to 
take  an  oath  before  he  enters  upon  the  discharge  of  any  office, 
place  or  business,  or  on  any  other  lawful  occasion,  it  shall  be  law- 
ful for  any  person  empowered  to  administer  the  oath  to  administer 
it  in  the  following  form,  to  wit:  "The  person  swearing  shall,  with 
his  hand  uplifted,  swear  by  the  ever-living  God,  and  shall  not  be 
compelled  to  lay  the  hand  on  or  kiss  the  GospeL"  Eev.  Stat. 
725,  §  3. 

Swearing  the  witness  by  the  uplifted  hand  is  held  to  be  a  legal 
swearing  independent  of  the  statutes.  GiU  v.  CaldweU^  1  111.  28; 
McKinney  v.  People^  7  111.  540. 

The  oath  must  be  administered  in  the  form  and  manner  recog- 
nized by  the  witness  as  obligatory  upon  his  conscience  according 
to  the  form  used  in  the  country,  and  under  the  religion  of  his 
spiritual  faith.  Ceiitrdl  M.  T.  R.  Co.  v.  Rockafdlow,  17  111.  552; 
Phil.  Ev.  20. 

It  is  also  provided  that,  "whenever  any  person  required  to 
take  or  subscribe  an  oath,  as  aforesaid,  and  in  all  cases  where  an  oath 
is  upon  any  lawful  occasion  to  be  administered,  and  such  person 
shall  have  conscientious  scruples  against  taking  an  oath,  he  shall 
be  admitted,  instead  of  taking  an  oath,  to  make  his  solemn  affir- 
mation or  declaration  in  the  following  form,  to  wit:  "You  do  sol- 
emnly, sincerely  and  truly  declare  and  affirm."  Which  solemn 
affirmation  or  declaration  shall  be  equally  valid  as  if  such  person 
had  taken  the  oath  in  the  usual  form;  and  every  person  guilty  of 
falsely  or  corruptly  declaring,  as  aforesaid,  shall  incur  and  suffer 
the  like  pains  and  penalties  as  were  or  shall  be  inflicted  on  persons 
convicted  of  willful  and  corrupt  perjury.  Kqv.  Stat.  725,  §  4; 
Haines,  Treatise,  (12  ed.)  544. 

The  legal  effect  of  an  affirmation  is  the  same  as  that  of  an  oath. 
Pendegraafa  Case^  3  City  Hall  Recorder,  11. 

d.  Who  May  Administer. — When  a  statute  does  not  designate 
iKe  particular  officer  by  whom  a  required  oath  may  be  adminis- 
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tered  and  certified,  it  may  be  taken  before  any  officer  having  gen* 
eral  authority  to  administer  and  certify  oaths.  Dunn  v.  Ketchumy, 
38  Cal.  93. 

The  oath  must  be  administered  in  the  form  and  manner  recog- 
nized by  the  witness  as  obligatory  upon  his  conscience,  according 
to  the  form  used  in  th^  country  and  under  the  religion  of  his 
spiritual  faith.  C&niral  M,  T.  R.  Co.  v.  RockafeUoWy  17  HI.  552; 
Phil.  Ev.  20;  Tyler,  Oaths,  12,  13. 

Now  the  degree  of  religious  faith,  which  is  presumed  capable 
of  binding  the  conscience  of  a  witness  to  speak  the  truth,  and 
which  consequently  will  render  him  competent  to  take  an  oath, 
seems,  as  at  present  understood,  to  be  a  belief  in  the  existence  of 
God,  and  in  fact  that  divine  punishment  will  be  the  certain  con- 
sequence of  perjury.  It  matters  not  whether  or  not  the  witness 
believes  that  the  punishment  will  be  inflicted  in  this  world,  or  in 
the  next.  It  is  enough  if  he  has  the  religious  sense  of  accounta- 
bility to  the  Omniscient  Being,  who  is  invoked  by  an  oath.  In 
Omychund  v.  Barker^  Willes,  538,  545,  1  Atk.  21,  1  Smith, 
Lead  Cas.  (5th  Am.  ed.)  535,  the  proper  test  of  the  competency  of 
a  witness  to  be  sworn  was  settled,  upon  great  consideration,  to  be 
the  belief  of  a  God,  and  that  he  will  reward  and  punish  us  accord- 
ing to  our  deserts.  This  rule  was  recognized  in  Butts  v.  Start- 
wood^  2  Cow.  431;  People  v.  Matteson^  2  Cow.  433,  573,  note; 
and  by  Story, «/'.,  in  Wakefield  v.  Ross^  5  Mason,  18;  9  Dane  Abr. 
317.     See  also,  as  to  the  Scottish  Law,  2  Dickinson,  Ev.  849. 

The  law  presumes  that  every  man  brought  up  in  a  Christian 
land  believes  in  God  and  fears  him.  The  charity  of  its  judg- 
ment is  extended  to  all  alike.  The  burden  is  not  on-the  party  pro- 
ducing the  witness,  to  prove  that  he  is  a  believer;  but  on  the  object- 
ing party,  to  prove  that  he  is  not.  Neither  does  the  law  presume 
that  any  man  is  a  hypocrite,  but  it  presumes  that  he  is  what  he  pro- 
fesses to  be,  whether  atheist  or  believer;  and  whatever  religious 
opinions  he  is  proved  to  have  once  entertained,  they  are  presumed 
to  have  continued,  unless  a  long  interval  has  elapsed.  In  Atty- 
Gen.  V.  Bradlaugh^  L.  E.  14  Q.  B.  Div.  667,  per  Lord  Coleridge^ 
commenting  on  the  above  passage,  June  30, 1884,  says :  "  Religious 
belief  once  shown  is  presumed  to  continue  unchanged  until  the 
contrary  is  shown."     See  State'Y.  Stinson,  17  Me.  154. 

One  mode,  and  perhaps  the  one  least  objectionable,  of  proving 
that  a  witness  is  incompetent  to  take  an  oath  on  the  ground  of 
want  of  religious  belief,  is  by  furnishing  evidence  of  his  atheistic 


THB   IIVSTBUMENTALITIEB   OF   EVIDENCE.  569 

declarations  previonsly  made  to  others  (see  1  Law  Reporter,  347, 
348,  as  to  the  American  Law;  and  see  2  Dickinson,  Ev.  849,  850, 
907,  as  to  the  Scottish  Law);  but  the  witness  may  himself  be  interro- 
gated upon  the  subject,  either  before  he  is  sworn  at  all,  or  after 
he  has  been  sworn  upon  the  voir  dire  {Rex  v.  Taylor^  Peabe,  11, 
per  Buller, «/'.;  The  Qtteen^a  Case,  2  Brod.  &  B.  284)  or  even,  as 
it  would  seem,  after  having  been  sworn  in  the  cause.  Hex  v. 
Whtte^  1  Leach,  480;  Maden  v.  CaUmachy  31  L.  J.  Exch.  118,  7 
Hurlst.  &  N.  360. 

e.  When  Afflrmatlon  Hay  be  Made. — A  solemn  declaration 
or  affirmation  in  the  following  form  is  sometimes  used  in  favor  of 
a  person  who  declares  that  he  has  conscientious  scruples  against 
taking  an  oath,  or  swearing  in  any  form.  "  You  do  solemnly, 
sincerely  and  truly  declare  and  affirm." 

f.  Other  Modes  of  Swearing. — K  the  court  or  officer,  before 
which  or  whom  a  person  is  offered  as  a  witness,  is  satisfied  that 
any  particular  mode  of  swearing,  in  lieu  of,  or  in  addition  to  lay- 
ing the  hand  on  and  kissing  the  gospels,  is,  in  his  opinion  more 
solemn  and  obligatory,  the  court  or  officer  may,  in  its  or  his  dis- 
cretion, adopt  that  mode  of  swearing  the  witness. 

A  person  believing  in  a  religion  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his 
religion. 

g.  When  Court  May  Examine  VHness. — The  court  or  officer 
may  examine  an  infant,  or  a  person  apparently  of  weak  intellect^ 
produced  before  it  or  him,  as  a  witness,  to  ascertain  his  capacity 
and  the  extent  of  his  knowledge;  and  may  inquire  of  a  person 
produced  as  a  witness,  what  peculiar  ceremonies  in  swearing  he 
deems  most  obligatory. 

A  person  swearing,  affirming  or  declaring  in  any  form,  where 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of 
perjury,  in  a  case  where  he  could  be  guilty  of  the  same  crime,  if 
he  had  sworn  by  laying  his  hand  upon  and  kissing  the  gospels. 

h.  Fryatt  v.  Lindo  and  Note. — Especially  suggestive  in  this 
connection  is  a  mcinographic  note  of  exceptional  merit  appended 
to  the  case  FryaU  v.  Zindo,  3  Edw.  Ch.  239,  6  L.  ed.  641.  The 
exposition  indicates  the  correct  method  of  impressing  the  solemnities 
of  an  oath  upon  the  conscience  of  a  Jewish  witness,  and  also  the 
ceremony  adopted  by  the  New  York  Marine  Court,  in  swearing  a 
Celestial.     We  subjoin  the  note  entire: 
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may  indeed  exhort  a  party  suspected,  but  I  have  never  witnessed 
this  practice. 

"In  controversial  cai;e8  the  defendant  is  obliged  to  take  an  oath 
in  disclaiming  any  charge  made  against  him  by  tlie  plaintiflE  except 
only  when  an  account  sued  for  is  substantiated  by  the  books  of 
the  plaintiff;  in  which  case  the  latter  is  allowed  to  sM^ear  that  his 
books  have  been  regularly  kept.  The  oaths,  according  to  the 
rabbis,  are  diflEerent;  First,  is  the  Herein,  or  curse;  second,  is  the 
Bible,  or  any  book  considered  holy;  third,  the  scroll  of  the  law  of 
the  sjTiagogue. 

"Wlien  the  judge  pronounces  his  opinion  that  one  or  other  of 
the  parties  must  swear,  to  substantiate  what  he  says,  the  party 
may  take  hold  on  any  tiling  that  happens  to  be  before  him,  a  blank 
book,  a  piece  of  w(x>d,  or  any  object  of  the  creation,  and  swear  by 
it,  and  the  oath  will  be  considered  valid  in  most  cases,  unless  the 
opposite  party,  before  such  oath  is  taken,  declares  that  he  will 
consider  no  oath  vaUd,  except  it  be  such  as  is  prescribed  by  the 
rabbis. 

"In  the  countries,  however,  where  the  Jews  have  assimilated 
with  the  Christians,  oatlis  taken  in  the  courts  of  justice,  in  the 
ordinary  way,  are  to  all  intents  and  purposes  valid. 

"The  conscience  of  the  Jew  is,  according  to  all  the  principles 
of  their  religion,  as  much  bound  by  a  declaration  to  speak  the 
truth  as  by  any  form  or  ceremonial  observances;  and  our  writers 
teach  that,  in  the  view  of  the  Creator,  the  sin  and  punisliment  of 
falsehood  are  the  same  in  either  instance.  Ex.  chap.  23,  v.  1; 
Maimonides,  vol.  3;  Hilchoth  Shebuoth,  Modes  of  Swearing, 
chap.  2,  V.  2;  Moshem  Mishpot,  Breastplate  of  Judgment,  chap. 
87, 19  V. 

"The  origin  of  symbolic  or  ceremonial  oaths  is  traceable  to  the 
time  of  our  patriarch  Abraham,  who  made  Eleazer  of  Dama.«*cu8 
swear,  putting  his  hand  under  his  thigh.  Gen.  chap.  24,  v.  2.  Tliis 
oath  was  taken  by  the  then  only  outward  emblem  of  the  faith  of 
the  future  nation,  namely,  circumcision.  Yarchi,  on  the  above 
verse.  In  subsequent  times  the  oaths  of  men  of  religious  and 
good  character  were  not  required,  their  declarations  being  received. 
When,  however,  one  was  brought  to  testify,  whose  character  was 
nnknown  or  wliose  testimony  was  suspected,  the  judges,  before 
receiving  his  testimcmy,  were  recjuired  to  advise  him  of  the  sin  of 
false  swearing  and  its  certain  punishment,  and  then  to  receive 


Ilia  oath  with  the  formalities  attending  it  set  forth  in  the  com- 
plainant's bill. 

"At  a  later  period  this  form  was  changed,  and  the  printed 
Pentateuch  containing  the  ten  commandment£  has  alone  and  erer 
since  been  need.     Moahem  Mishpot,  chap.  87,  v.  19. 

"Our  laws  strongly  discountenance  the  taking  of  oaths,  and  on 
all  occasions  seek  to  avoid  their  requirement,  and  enjoin  the  utter- 
ance of  the  truth  at  all  times." 

It  may  not  be  uninteresting  to  add  here  (although  it  is  true, 
it  relates  to  an  idolater's  oath)  the  circumstances  attending  the 
examination  of  a  Chinese  in  the  Marine  Court  of  the  City  of  New 
York,  Dec.  5,  1839,  ae  a  witness.  It  was  in  a  suit  before  Jud^e 
SchiefHin  in  the  marine  court;  and  a  young  man,  about  seventeen 
years  old,  a  native  of  China,  who  could  epeak  English  tolerably 
well,  was  called  by  one  of  the  parties  as  a  witness.  The  opposite 
party  objected  to  his  evidence  being  received,  on  the  ground  that 
he  was  not  a  Christian  nor  believed  in  the  existence  of  a  God. 
He  was  then  asked  by  the  court  if  he  believed  in  Christianity,  Mid 
he  replied  in  the  negative.  He  was  next  asked,  did  he  believe  in 
a  God,  and  he  said,  "I  do;  for  there  are  several  gods  in  our 
temples  in  China."  The  court  then  quoted  a  section  of  the  Re- 
vised Statutes,  which  says  that,  "every  person  believing  in  any 
other  than  the  Christian  religion  shall  be  sworn  according  to  the 
peculiar  ceremonies  of  his  religion" — and  asked  the  witness  what 
was  the  formula  of  an  oath  in  China.  The  witness  replied  that  a 
person  about  to  give  evidence  first  goes  to  one  of  their  temples 
where  there  are  idols,  and  that  he  reads,  or  there  is  read  for  him, 
a  portion  of  the  Chinese  Bible,  after  which  the  witness  spits  on 
the  ground,  and  then  takes  in  his  hand  a  saucer  containing  salt, 
and  dashes  them  against  the  ground,  by  doing  which  the  saucer  is- 
broken  in  pieces  and  the  salt  scatters  along  the  floor.  When  this 
has  been  done,  the  witness  then  goes  before  a  Mandarin  and  gives 
his  evidence.  The  court  then  asked  the  witness  by  whom  had 
the  book  been  written  which  he  called  the  Chinese  Bible,  or 
whether  it  was  supposed  to  have  been  the  work  of  Confucius- 
To  this  the  witness  replied  that  he  had  never  heard  of  such  a  per- 
son, nor  could  he  tell  by  whom  the  book  had  been  written,  nor  did 
he  know  anything  more  about  it  except  that  it  was  the  sacred  book 
of  the  Chinese,  and  the  only  English  word  that  he  was  acquainted 
with,  which  conveyed  his  idea  of  it,  was  the  word  "Bible."  On 
hearing  this  the  judge  said  that  he  could  not  see  how  the  statute 


THE   INSTBUMENTALITIE8   OF   EVIDENCE.  673 

could  be  complied  with,  which  enacted  that  a  witness  should  be 
fiwom  according  to  the  peculiar  ceremonies  of  his  religion.  It  was 
true  that  the  court  might  for  the  purpose  be  considered  a  temple, 
as  it  was  called  the  temple  of  justice,  and  the  ceremonies  of  spit- 
ting on  the  ground  and  throwing  down  a  saucer  with  salt  in  it 
might  also  be  performed;  but  then  there  were  no  idols  in  the 
court,  nor  could  the  judge  tell  what  was  the  name  or  nature  of 
the  book  which  the  witness  called  his  Bible.  Under  all  the  cir- 
cumstances of  the  case,  Jud^e  Schiefllin  therefore  determined  to 
make  no  decision  as  to  whether  the  witness  could  be  sworn  at  all, 
or  his  evidence  received,  until  he  further  considered  the  question 
and  consulted  with  the  other  judges  of  the  court. 

Aryouk,  the  Chinese  witness,  attended  a  court  on  the  Saturday 
afterwards,  accompanied  by  another  native  of  China,  who  was  the 
plaintiff.  The  lad  Aryouk,  though  an  intelhgent  youth  about 
sixteen  years  old,  appeared  not  to  be  so  well  inf onned  in  relation 
to  the  Chinese  ceremony  of  swearing  an  oath  as  his  countryman, 
the  plaintiff,  who  is  more  advanced  in  years,  and  from  whom  it 
appeared  the  young  man  had  since  the  day  before  acquired  more 
information  on  the  subject. 

On  being  questioned  by  Judge  Scott,  he  said  that  there  were 
various  ceremonies  attending  the  taking  of  an  oath  in  China,  some 
of  which  might  be  dispensed  with,  and  yet  the  witness  considers 
himself  equally  bound  to  tell  the  truth.  In  addition  to  what  he 
«said  the  day  before,  he  now  mentioned  that  a  witness  sometimes 
holds  a  lighred  torch  in  his  hand,  but  that  his  omitting  to  do  so, 
or  to  use  some  other  ceremonies,  such  as  spitting  on  the  groimd, 
are  not  necessary  to  render  an  oath  binding  and  valid. 

It  would  be  suflScient,  he  said,  to  have  the  oath  administered  in 
the  following  manner,  which  was  done  accordingly.  The  plain- 
tiff knelt  down,  and  the  witness  took  in  his  hand  what  he  called 
the  Chinese  Bible,  and  the  judge,  as  does  the  mandarin  in  such 
•cases,  told  the  witness  to  tell  the  truth.  The  witness  then  handed 
the  Bible  to  the  plaintiff.  The  witness  then  took  a  China  cup  in 
his  hand,  and  held  it  while  the  plaintiff  read  aloud  a  small  por- 
tion of  the  Chinese  Bible.  When  the  plaintiff  stopped  reading, 
the  witness  then  handed  him  the  cup,  which  the  plaintiff  dashed 
against  the  ground  with  much  vehemence  of  manner  and  of 
eourse  broke  it  in  pieces.  The  witness  then  shut  up  the  book, 
and  witness  and  plaintiff  kissed  it,  and  the  plaintiff  stood  up.  The 
plaintiff  then  required  the  judge  to  put  his  (the  plaintiff^s)  name 
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Moore,  36;  Staie  v.  Whisenhurst^  2  Hawks,  458.  See  Heg.  v. 
Wood  J  J  ebb  &  B.  Append,  vii.  Whether  a  party  will  be  en- 
titled to  a  new  trial,  if  a  witness  on  the  other  side  has  testified 
without  having  been  sworn  at  all,  is  a  question,  the  solution  of 
Avhich  depends  upon  circumstances.  If  the  omission  of  the  oath 
was  known  at  the  time  of  the  original  trial,  he  will  not  {Birch 
V.  SomerviUe^  2  Ir.  L.  R.  N.  S.  243;  Lawrence  v.  Houghton^  5 
Johns.  129;  ^yK^te  v.  Haxon^  5  Johns.  351);  but  if  it  was  not  dis- 
covered till  after  the  trial,  he  will.  Uawka  v.  Baker^  6  Me.  72. 
See  Richards  v.  Hough^  51  L.  J.  Q.  B.  361. 

Irrespective  of  the  recent  relaxation  of  the  law,  so  far  as  it  re- 
lated to  atheists,  the  Legislature,  out  of  tender  regard  for  tlie 
conscientious  scruples  of  certain  religious  sects — ^gentlemen  of  the 
yea  and  nay  school,  who  love  to  interpret  literally  our  Saviour's 
injunction,  "Swear  not  at  all"  seem  utterly  to  ignore  the  fact  that 
Christ  himself  not  only  submitted  to  be  sworn,  before  the  San- 
hedrim, but  actually  refused  to  answer  until  he  was  put  upon  his 
oath  by  the  high  priest  (see  and  compare  Matt.  5, 34-37,  and  Matt. 
25, 59-64),  and  of  otlier  persons  endowed  with  peculiar  moral  sus- 
ceptibilities, has  allowed  them  in  the  place  of  taking  an  oath,  to 
make  a  solemn  affirmation.  In  England,  since  the  year  1835,  dec- 
larations have  also,  by  virtue  of  the  Act  5  &  6  Wm.  IV.  chap,  ^'l^ 
been  substituted  on  very  many  occasions  for  the  oaths,  whether 
official  or  extra-judicial,  or  voluntary,  which  were  formerly  in  use, 
and  any  person  who  willfully  or  corruptly  makes  and  subscribes 
any  such  declaration,  knowing  it  to  be  untrue  in  any  material 
particular,  is  guilty  of  misdemeanor;  but  such  affirmation  has  the 
same  effect  as  an  oath,  and  persons  who  knowingly  affinn  what  \& 
false,  are  equally  guilty  of  perjury  with  those  who  falsely  swear. 
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c  Mule  Where  Character  of  Witness  is  Doubtful. 
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§  274.  Preliminary  Examination  on  the  Yoir  Dire. 

a.  01(|ect  of  this  Examination. — The  object  of  this  prelimi- 
nary examination  is  to  ascertain  or  determine  whether  the  witness- 
is  competent. 

"When  a  witness  is  supposed  to  have  an  interest  in  the  cause^ 
the  party  against  whom  he  is  called  has  the  choice  to  prove  such 
interest  by  calling  another  witness  to  that  fact,  or  he  may  require^ 
the  witness  produced  to  be  sworn  on  his  vow  dire  as  to  whether 
he  has  an  interest  in  the  cause  or  not;  but  the  party  against  whom 
he  is  called  will  not  be  allowed  to  have  recourse  to  both  methods 
to  prove  the  witness's  interest.  If  the  witness  answers  he  has  na 
interest,  he  is  competent,  his  oath  being  conclusive;  if  he  swears 
he  has  an  interest  he  will  be  rejected. 

"  Though  this  is  the  I'ule  established  beyond  the  power  of  the 
courts  to  change,  it  seems  not  very  satisfactory.  The  witness  is- 
sworn  on  his  voir  dire  to  ascertain  whether  he  has  an  interest 
which  would  qualify  him,  because  he  would  be  tempted  to  pjr- 
jure  himself  if  he  testified  when  interested.  But  when  he  is 
asked  whether  he  has  such  an  interest,  if  he  is  dishonest  and 
anxious  to  be  sworn  in  the  case,  he  will  swear  falsely  he  has  none, 
and  his  answer  being  conclusive,  he  will  be  admitted  as  competent;, 
if,  on  the  contrary,  he  swears  truly  he  has  an  interest,  when  he 
knows  that  will  exclude  him,  he  is  told  that  for  being  thus  honest 
he  must  be  rejected."    Bouvier,  Law  Diet,  title  "  Voir  DireP 

b.  By  Whom  Conducted. — "  Incompetency  in  a  witness  will 
not  be  presumed.  It  comes  in  the  shape  of  an  objection  or  excep- 
tion to  the  witness;  and  if  the  facts  on  which  they  rest  are  dis- 
puted, they  must,  like  all  other  collateral  questions  of  fact,  be 
determined  by  the  judge;  who,  in  cases  of  doubt,  is  always  dis- 
posed to  receive  the  witness,  and  let  the  objection  go  to  his  credi- 
bility, rather  than  to  his  competency.  In  many  cases  the  ground 
of  incompetency  is  apparent  to  the  sences  of  the  judge;  as  where 
a  witness  presents  himself  in  a  state  of  intoxication,  or  is  an 
obvious  lunatic,  or  is  of  such  tender  years  that  the  judge  deems  a 
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preliminary  inquiry  into  his  religious  knowledge  essential,  and  the 
like.  But  the  ordinary  mode  of  ascertaining  whether  a  witness  is 
competent,  is  by  examining  him  on  what  is  called  the  voir  dire^  L  e.y 
a  sort  of  preliminary  examination  by  the  judge  in  which  the  wit- 
ness is  required  to  speak  the  truth  with  respect  to  the  questions 
put  to  him;  when,  if  incompetency  appears  from  his  answers,  he  is 
rejected,  and  even  if  they  are  satisfactory,  the  judge  may  receive 
evidence  to  contradict  tliem,  or  establish  other  facts  showing  the 
witness  to  be  incompetent.  It  sometimes  happens  that  the  incom- 
petency of  a  witness  is  not  discovered  until  after  he  has  been  sworn, 
and  his  examination  proceeded  with  a  considerable  way,  or  perhaps 
even  brought  to  a  close;  under  which  circumstances,  the  judge 
ought,  it  seems,  to  erase  that  witness's  evidence  from  his  notes, 
and  tell  the  jury  to  pay  no  attention  to  it.  It  has  been  said,  also, 
that  although  in  regular  order  the  examination  on  the  voir  dire 
precedes  the  examination  in  chief,  yet  when  a  ground  of  incom- 
petency is  thus  unexpectedly  discovered,  the  judge  may  stop  the 
proceedings  and  examine  on  the  voir  dire  with  the  view  of 
ascertaining  the  fact."    1  Best,  Ev.  §  133. 

As  has  been  previously  indicated,  the  once  complicated  and 
sweeping  rules  respecting  persons  considered  incompetent  by 
policy  of  law  have  been  wholly  abrogated.  There  are  but  few 
survivals  of  what  was  once  an  intricate  system.  Treason,  felony, 
or  the  "  crimen  faUi^^  especially  when  the  punishment  for  those 
offenses  was  administered  with  mediaeval  rigor,  were  sure  to  fur- 
nish in  every  social  aggregation  a  large  class  of  disqualified 
and  disfranchised  persons.  The  ascendency  of  more  rational  and 
enlightened  views  has  placed  a  different  aspect  upon  this  entire 
subject,  and  the  prevailing  theory  of  the  present  day  is  that  out- 
lined in  the  text 

§  275.  The  Direct  Examination. 

a.  Scope  of  Rules  GoYerning. — The  affirmative  of  the  issue 
involves  a  co-ordinate  right,  that  of  opening  the  case  to  the  jury. 
The  pleadings  taken  as  an  entirety  are  supposed  to  present  the 
issues  that  call  for  the  litigation,  and  under  our  present  system  of 
pleading,  it  very  frequently  occurs  that  the  defendant  has  the 
affirmative  of  the  issue,  and  where  such  is  the  case,  he  is  entitled 
to  open  and  close  the  case  to  the  jury. 

Under  our  former  system  of  pracrtice,  if  the  defendant  did  not 
plead  the  general  issue,  but  admitted  upon  the  record  the  plain- 
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tiffs  cause  of  action,  and  sought  to  avoid  it  by  some  affirmative 
defense,  the  rules  and  practice  of  the  courts  of  England  prevailed 
in  many  states.  *  2  Dunl.  Pr.  637;  1  Paine  &  D.  522;  Graham  Pr. 
289.  That  rule  is  announced  in  an  authoritative  and  able  work  on 
the  practice  of  the  courts  of  King's  Bench,  and  the  author  there 
observes:  "It  has  been  laid  down  as  a  general  rule,  that  the 
party  who  has  to  maintain  the  affirmative  of  the  issue  must  begin 
the  evidence.  Where  there  are  special  pleadings,  or  where  a 
special  defense  is  not  intended  to  be  given  in  evidence  under  the 
general  issue,  it  may,  perhaps,  be  more  accurate  to  say  that  the 
party  who  has  added  the  similiter  shall  begin.  If  both  parties, 
however,  have  added  the  similiter  to  the  different  sets  of  plead- 
ings, in  the  same  cause,  then  the  plaintiff  shall  begin.  When  a 
special  defense  is  intended  to  be  given  in  evidence  under  the  gen- 
eral issue,  the  party  shall  begin  who  would  have  been  entitled  to 
do  so,  if  the  defense  had  been  specially  pleaded."  1  Arch.  Pr. 
169,  170. 

A  celebrated  judge  has  said :  "  In  strict  practice,  he  who  has 
the  affirmative  ought  to  introduce  all  the  evidence  to  make  out 
his  side  of  the  issue;  then  the  evidence  of  the  negative  side  is 
heard;  and  finally  the  rebutting  proof  of  the  affirmative,  which 
closes  the  examination.  In  doing  this,  neither  side  ought  to  be 
permitted  to  give  evidence  by  piecemeal,  then  to  apply  for 
instructions,  and  again  to  mend  and  add  to  this  proof,  until,  by 
repeated  experiments,  he  shall  make  it  come  up  to  the  opinion  of 
the  court.  An  adherence  to  these  rules  generally,  wiU  be  found 
necessary  in  all  courts  of  original  jurisdiction;  and,  without  them, 
confusion,  loss  of  time,  captious  and  irritable  conduct  must 
follow.  We  say  generally,  for  it  will  often  be  found  necessary 
for  the  presiding  court,  for  good  reasons,  to  depart  from  them  to 
attain  complete  justice,  and  when  they  ought  or  ought  not  to  be 
varied,  must  in  a  good  measure  be  left  to  the  sound  discretion 
and  prudence  of  the  court,  and  a  court  of  error  ought  never 
to  interfere  for  such  departure,  except  where  injustice  is  done  by 
it."  Per  Mills, «/".,  in  Braydon  v.  Goulman^  1  T.  B.  Mon.  115- 
118. 

It  is  a  warrantable  presumption  that  the  attorney  retained  to 
conduct  a  case,  has  fully  considered  the  evidentiary  facts  neces- 
sary to  sustain  it;  that  he  is  fully  aware  of  the  scope  and  ten- 
dency of  the  testimony  his  witnesses  can  give,  and  that  he 
has  a  reasonable  apprehension  of  the  obstacles  he  must  sur- 
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mount,  and  the  presumptions  he  must  overcome.  It  becomes  his 
duty  to  call  and  examine  all  the  witnesses  subpoenaed  by  him, 
whose  testimony  tends  to  prove  the  facts  put  in  issue  by  the 
pleadings  of  the  adverse  party,  as  it  will  be  a  matter  of  discretion 
with  the  court  whether  the  party  having  the  aflSrmative  of  an 
issue  shall  be  allowed  to  reopen  his  case  and  introduce  further 
testimony  in  its  support  after  the  other  party  has  given  testimony 
in  reply.  Hastings  v.  Palmer^  20  Wend.  225;  Marshall  v. 
Dames,  78  K  T.  414,  58  How.  Pr.  231;  Ldand  v.  BenneU,  5 
Hill,  286;  Anthony  v.  Smith,  4  Bosw.  503;  Ford  v.  Niles,  1  Hill, 
300;  Bex  v.  Stirnpson,  2  Car.  &  P.  415. 

b.  Strict  Mode  of  Procedure  Seldom  Pursued. — The  strict 
mode  of  procedure  is  scarcely  ever  pursued  in  active  practice. 
The  ofSce  of  a  direct  examination,  or  examination  in  chief  as  it  is 
also  termed,  is  to  lay  before  the  court  and  the  jury,  the  whole  of 
the  evidence  of  the  witness  that  is  relevant  and  material.  The 
oflBce  of  a  re-examination  is  to  explain,  to  rectify  and  put  in  order 
such  matters  as  have  been  affected  by  the  cross-examination.  The 
examination  of  a  single  witness  is  an  illustration  of  the  manner  of 
conducting  the  examination  of  all  the  witnesses  in  the  cause.  If 
the  strict  rules  of  examination  are  followed,  the  party  who  pro- 
duces a  witness  is  bound  to  ask  all  material  questions  on  the  direct 
examination,  and  if  this  is  omitted  it  cannot  be  done  in  reply,  for 
no  new  question  can  be  put  in  reply  which  is  not  connected  with 
the  cross-examination  and  which  does  not  tend  to  explain  it. 
Ford  V.  Niles,  1  Hill,  300;  CaldioeU  v.  Ifevo  Jersey  Steamboat  Co. 
47  N.  Y.  282;  Meyer  v.  Goodell,  31  How.  Pr.  456;  Anthony  v. 
Smithy  4  Bosw.  503;  Shepard  v.  Fatter,  4  Hill,  202;  Hastings  v. 
Palmar,  20  Wend.  225;  Zeland  v.  Bennett,  5  Hill.  286;  JSomertse 
V.  Fast  liioer  Nat,  Bank,  2  Sweeny,  82;  Seihert  v.  Allen,  61 
Mo.  482;  Ober  v.  Carson,  62  Mo.  209. 

As  a  general  rule,  leading  questions  are  not  permitted  upon  a 
direct  examination  (See  People  v.  Oyer  cfc  Terminer  Ct.  83  N. 
Y.  436, 459, 460);  but  the  rule  is  relaxed  where  an  omission  of  the 
witness's  testimony  is  evidently  caused  by  a  want  of  recollection 
which  a  suggestion  may  assist  (Cketney  v.  Arnold,  18  Barb.  434. 
See  Cllagan  v.  Dillon,  76  N.  Y.  170),  or  where  the  witness  is 
hostile  to  the  party  calling  him  ( WiUiams  v.  Fldridge,  1  Hill, 
249-255;  Great  Western  Tump,  Co,  v.  Loomis,  32  JN.  Y.  127- 
139;  BradshaiD  v.  Comhs,  102  111.  42Sj,  or  very  ignorant  {Doran 


V.  Mullen,  78  m.  342;  State  v.  Benner,  64  Me.  267);  and  qnes- 
tionB,  though  leading  in  form,  are  always  competent,  when  merely 
intended  to  direct  the  attention  of  the  witness  to  the  subject  mat- 
ter of  hifl  testimony.     Lowe  v.  Lowe,  40  Iowa,  220. 

This  subject  meets  with  further  exposition  in  subsequent  pages. 

§  276.  The  Gross-Examination. 

a,  A  Preliminary  Inquiry. — There  is  manifest  propriety  in 
the  remark,  at  this  juncture,  that  before  entering  upon  a  cross- 
examination  the  question  may  arise,  "  Has  the  party  any  right  to 
it?"  The  kaleidoscopic  nature  of  a  trial,  the  protean  phases  it 
aesumes,  all  contribute  to  every  conceivable  diversity  of  incident. 
A  witness  is  called  to  be  sworn,  and  it  forthwith  appears  a  case  of 
idem  sonans, — he  knows  absolutely  nothing  of  tlie  case;  the  sher- 
iff has  subpceuaed  the  wrong  party,  do  any  rights  of  cross-exam- 
ination accrue  "i    The  authorities  are  in  conflict 

Restrictive  methods  of  interpreting  the  right  would  suggest  a 
negative  answer.  It  ia  impossible  to  exhibit  iu  a  condensed  or 
summary  form  any  rule  on  the  subject,  which  should  influence 
judicial  action  on  all  occasions. 

Since  the  doctrines  of  equity  began  to  react  upon  the  law,  and 
especially  since  the  impulse  given  by  the  brilliant  career  of  Lord 
Mansfield,  the  courts  have  conaeiously  adopted  and  applied  the 
principles  once  under  the  baa  of  juridical  displeasure  relating  to 
a  party's  rights  with  reference  to  a  witness  on  the  stand.  The 
present  system  of  equity  as  administered  in  this  country  and 
England  is  supposed  to  embody  all  the  jural  principles  of  morality 
which  have  been  borrowed  or  incorporated  from  the  civil  canon 
and  scholastic  law.  Under  the  Koman  jurisprudence  the  right  to 
cross-examine  would  exist,  and  cases  can  be  conceived  where  adroit 
and  disreputable  counsel,  for  the  sole  purpose  of  misleading  the 
court  and  jury  by  a  specious  display  of  zeal,  in  securing  the 
attendance  of  a  fictitious  witness  oft«n  at  great  expense,  have 
deliberately  subpcenaed  a  person  of  the  same  name,  well  knowing 
lii.it  the  pi-03i^ut;e  ul  hi^  duiiblo— tin;  witutioa  ui  actual  posBUsaiuii 
of  the  facts — ^would  prove  the  blight  and  ruin  of  their  cause. 
Could  tiio  uroBs-exami nation,  then,  tend  in  any  way  to  disclose 
this  possible  duplicity  J  I  think  it  would,  and  beliei'C  the  weight 
of  authority  will  sustain  the  right  to  cross-esamine. 

Again,  a  witness  is  called  by  a  party,  merely  for  the  purpose  of 
producing  a  written  iiistninient  belonging  to  the  party,  which  in 
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to  be  proved  by  another  witness.  He  need  not  be  sworn,  but  if 
sworn,  is  he  subject  to  cross-examination  ?  The  authorities  are 
-conflicting,  with  a  tendency  to  allow  examination. 

b.  Theory  of  the  Cross-Examination. — It  was  a  fundamental 
conception  of  the  law  of  evidence  from  the  earliest  periods  as  soon 
as  its  principles  had  become  established,  and  its  peculiar  methods 
become  developed,  that  compensatory  relief  against  the  damaging 
•effects  of  the  direct  examination  could  only  be  afforded  through 
the  medium  of  a  cross-examination  of  the  same  witness,  and  not 
by  rebutting  testimony  of  other  persons.  The  earlier  English 
<»ises  failed  to  establish  any  specific  rule  and  left  the  matter  in  a 
condition  of  uncertainty.  There  were  dicta  of  eminent  judge:*, 
and  some  decisions  which  undoubtedly  suggested  the  present 
rules,  but  the  guarded  and  restricted  manner  of  these  expressions 
indicate  the  crudities  of  the  environment,  at  that  time,  of  evi- 
dentiary law. 

Propositions  which  are  now  almost  axiomatic,  mere  common- 
place truisms,  were  then  the  subject  of  controversy  and  of  doubt, 
And  rules  since  embodied  in  statutory  legislation  were  then  mat- 
ters of  doubtful  propriety,  and  even  dangerous  expediency.  An 
historical  survey  of  the  law  of  evidence,  however  interesting  and 
attractive,  is  not  embraced  within  the  scope  of  the  present  treatise. 
Our  present  concern  is  with  the  cross-examination. 

After  the  witness  has  been  examined  in  chief,  the  adverse  party 
is  at  liberty  to  cross-examine  him.  The  purpose  of  a  cross-exam- 
ination is  either  to  impugn  the  credit  of  a  witness,  or  to  get  him 
to  explain  or  give  a  color  to  what  he  has  already  stated,  in  his 
examination  in  chief,  so  as  to  render  it  less  unfavorable  to  the 
party  cross-examining.  Tou  may  cross-examine  him  for  the  pur- 
pose of  showing  that  he  has  no  great  respect  for  the  moral  obliga- 
tion of  the  oath  he  has  taken;  or  to  show  that  however  he  may 
design  to  speak  the  truth,  his  means  of  knowledge  upon  the  sub- 
ject of  his  evidence  were  so  limited  he  may  possibly  have  been 
deceived  in  what  he  asserted  in  his  examination  in  chief;  or  to 
show  that  he  is  interested  in  the  event  of  the  action,  for  although 
interest  wotlld  not  disqualify  him  from  testifying,  it  would  be  a 
question  whether  it  affected  his  credit;  or  to  show  that  he  has  been 
under  arrest  or  punished  for  offenses,  or  otherwise  so  degraded 
that  no  dependence  can  with  safety  be  placed  upon  his  testimony; 
or  to  impeach  his  veracity  by  showing  that  he  has  at  other  times 
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rarely  that  it  fails  in  exposing  perjury  or  contradiction  in  some 
parts  of  the  testimony,  which  it  is  desired  to  overturn.  It  fre- 
quently happens  that,  in  the  course  of  such  rapid  examination, 
facts  most  material  to  the  cause  are  elicited  which  before  were  but 
partially  admitted.  In  such  cases,  there  is  no  good  ground  on  which 
the  facts  thus  reluctantly  extorted,  or  which  have  escaped  the  wit- 
ness in  an  unguarded  moment,  can  be  laid  aside  by  the  jury.  With- 
out doubt  they  become  tainted  from  the  polluted  channel  through 
which  they  are  adduced;  but  still  it  is  generally  easy  to  distin- 
guish what  is  true  in  such  deposition  from  what  is  false,  because 
the  first  is  studiously  withheld,  and  the  second  is  as  carefully  put 
forth;  and  it  frequently  happens  that  the  most  important  testi- 
mony in  a  case  is  extracted  from  the  most  unwilling  witness, 
which  comes  with  the  more  effect  to  an  intelligent  jury,  because 
it  has  emerged  by  the  force  of  examination  in  opposition  to  an 
obvious  desire  to  conceal.  Alison,  Prac.  Crim.  L.  546,  547. 
See  also  Evans  on  Cross-Examination,  in  his  Appendix  to  Poth. 
Obi.  no.  16,  vol.  2,  pp.  233,  234.  Lord  Bacon,  in  his  essay  on 
Cunning,  shrewdly  observes:  "  A  sudden,  bold,  and  unexpected 
question  doth  many  times  surprise  a  man  and  lay  him  open.  Like 
to  him  that,  having  changed  his  name,  and  wakeing  in  Paul's, 
another  suddenly  came  behind  him,  and  called  him  by  his  true 
name,  whereat,  straightway  he  looked  back."  This  "  dodge  "  has 
been  successfully  practiced  on  a  deserter,  who,  after  solenmly 
asserting  that  he  had  never  been  a  soldier,  betrayed  his  falsehood 
by  obeying  a  sudden  word  of  command,  "  to  stand  at  ease."  The 
late  Lord  Abinger,  whose  powers  as  a  cross-examining  counsel 
were  unrivalled,  was  fond  of  giving  his  juniors  this  advice: 
"  Never  drive  out  two  tacks  by  trying  to  hammer  in  a  nail." 
Had  Sir  James  Coleridge,  Atty-Gen.,  remembered  this  axiom  in  the 
Tichborne  cause,  the  criticisms  on  his  cross-examination  of  the 
claimant  would  have  been  less  severe,  or  at  least  less  merited. 

e.  Scope  and  Range  of. — On  the  cross-examination  counsel 
should  be  allowed  a  free  range  within  the  subject-matter  of  the 
direct  examination  {Buckley  v.  Buckley^  12  Nev.  423);  and  a 
wide  latitude  should  be  given  to  a  party  who  has  to  prove  a  negative 
{Anderson  v.  liussell^  34  Mich.  109);  or  to  one  examining  a  wit- 
ness  who  was  a  participant  in  an  alleged  fraud.  Anderson  v* 
Walter,  34  Mich.  113;  Jaoohmn  v.  Mttsger,  35  Mich.  103. 

It  is  always  competent  on  cross-examination  to  call  out  any  fact 
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-whieh  will  break  the  force  and  destroy  the  effect  of  the  teBtimonj 
■of  a  witness  given  on  his  direct  ejcamination,  or  which  will  tend 
to  qualif  J  the  statemente  made  by  him  on  his  examination  in 
■cliief,  and  show  that  they  do  not  necessarily  establish  the  facts 
which  they  were  introduced  to  prove.  See  Baird  v.  Daly,  68 
K.  T.  547. 

A  party  has  no  right  to  cross-examine  any  witness  except  as  to 
facts  and  circumstances  connected  with  the  matters  stated  in  his 
-direct  examination.  If  he  wishes  to  examine  him  on  other  mat- 
ters, he  must  do  so  by  making  the  witness  his  own,  and  calling 
him  as  such,  in  the  subsequent  progress  of  the  canae.  A  party 
■cannot,  by  his  own  omissions  to.  take  an  objection  to  the  admis- 
sion of  improper  evidence,  brought  oat  on  cross-examination, 
found  a  right  to  introduce  testunony  in  chief  to  rebut  it  or 
■explain  it.  Philadelphia  cfi  T.  R.  Co.  v.  Stimpaon,  39  U.  S.  14 
Pet.  448,  10  L.  ed.  535. 

The  legitimate  cross-examination  of  a  witness,  as  to  the  issues 
involved  in  the  action,  is  limited  to  those  matters  as  to  which  the 
witness  was  interrogated  npon  his  direct  examination.  In  strict 
practice  a  party  cannot  introduce  his  case  to  the  jury  by  cross- 
examining  the  witness  of  his  adversary,  A  party  has  no  legal 
right  to  cross-examine  a  witness  except  as  to  facts  and  circum- 
stances connected  with  the  matters  stated  on  the  direct  examina- 
tion. B^.  V.  Prewitt,  62  111.  362.  See  Harrison  v.  Rowan,  3 
Wash.  C.  C.  580;  EllmacJcer  v.  Buckley,  16  Serg.  &  R.  77;  Ca«- 
tor  V.  Bavington,  2  Watts  &  S.  505;  Floyd  v.  Bmard,  6  Watts 
&,  S,  75;  Buckley  v.  BucHey,  12  Nev.  423;  Cratner  v,  CulliTiane, 
2  McArthur,  197. 

As  a  general  rule  the  range  and  extent  of  the  cross-examination 
is  within  the  discretion  of  the  judge,  as  we  have  seen  in  the  case 
of  WTiite  7.  McLean,  47  How.  Pr.  193,  with  the  Hmitation,  how- 
■ever,  that  it  must  relate  to  matters  pertinent  to  the  issue,  or  to 
specific  facts  which  tend  to  discredit  the  witness  or  impeach  his 
moral  character.  If  this  limitation  is  not  disregarded,  the  appel- 
late court  can  only  interfere  where  there  has  been  an  abuse  of 
this  discretion.  People  v.  Oyer  ds  Termiv^r  Court,  New  York, 
*3  K.  Y.  436. 

The  cross-examination  of  a  witness  cannot  be  confined  strictly 
to  the  precise  subjects  called  to  his  attention  npou  his  direct 
examination,  but  should  be  allowed  to  extend  to  any  matter  not 
ioreign  to  the  subject-matter  of  sucli  examination,  tending  to  lim- 
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it,  explain  or  modify.  Haynea  v.  Ledyard^  33  Mich.  319;  Baird 
V.  Daly^  68  N.  T.  547.  It  is  the  tendency  of  the  direct  examin-, 
Ation  which  determines  the  subject  of  it  as  a  test  for  the  propriety 
of  a  cross-examination.  Campau  v.  Dewey ^  9  Mich.  381.  If  the 
^ross-examining  counsel,  in  violation  of  the  rule,  examines  a  wit- 
ness as  to  matters  not  drawn  out  upon  the  examination  in  chief, 
the  witness,  as  to  such  new  matter,  becomes  his  own,  the  testi- 
mony becomes  the  direct  and  affirmative  evidence  of  the  examin- 
ing party,  and  in  substance  and  effect  the  cross-examination 
eeases,  and  becomes  subject  to  all  the  restraint  of  a  direct  examin- 
ation. Mattice  V.  Allen,  33  Barb.  543;  Bassham  v.  State,  38 
Tex.  622. 

Various  theories  have  been  indulged  respecting  the  scope  of 
the  cross-examination,  and  there  is  considerable  diversity  in  the 
judicial  dicta  respecting  the  subject.  Much  of  this  diversity 
arises  from  different  statutory  systems,  prevailing  at  different 
periods.  Other  distinctions  are  grounded  upon  a  blind  subservi- 
-ency  to  English  models,  or  from  a  too  slavish  veneration  for  the 
binding  force  of  precedent.  It  is  a  rule  of  frequent  iteration  that 
the  court  is  not  bound  to  permit  cross-examination  on  questions 
about  which  the  witness  gave  no  evidence  on  his  direct  examina- 
tion. Chicago  i&  JR.  /.  li.  Co,  v.  Northern  Illinois  C  cfe  /.  Co. 
36  111.  60.  The  Michigan  and  Nevada  courts  have  imposed  a  par- 
tial limitation  on  the  operation  of  this  view,  and  hold  that  the 
cross-examination  should  not  be  restricted  to  the  precise  subjects 
-called  to  the  attention  of  a  witness  on  his  examination  in  chief, 
but  should  be  allowed  to  extend  to  any  matter  not  foreign  to  the 
subject-matter  of  such  examination,  and  tending  to  limit,  modify 
or  explain.  Haynes  v.  Ledyard,  %upra.  See  also  Ferguson  v. 
Rutherford,  7«Nev.  385. 

The  cross-examination  of  a  witness  is  of  necessity,  largely  under 
the  control,  and  within  the  discretion  of  the  primary  court;  and 
appellate  courts  are  reluctant  to  review  and  reverse  their  action, 
in  limiting  or  enlarging  its  area,  when  the  purpose  is  to  show  the 
bias  or  motive,  or  to  impeach  the  witness.  Much  must  depend 
on  the  conduct  and  attitude  of  the  witness  during  the  examina- 
tion; and  much  may  depend  on  the  course  of  the  cross-examining 
counsel.    Straii^s  v.  Meertief,  64  Ala.  299,  38  Am.  Rep.  8. 

Cross-examination  of  a  witness  should  generally  be  confined  to 
matters  brought  out  in  the  examination  in  chief.  Atchinson  v. 
Bose^  43  Kan.  605. 
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A  witness  may  be  cross-examined  as  to  the  condition  of  his 
mind,  memory,  and  facilities  of  knowing  what  occurred.  Inter- 
national (&  G,  N.  R.  Co.  V.  Dyer^  76  Tex.  156. 

A  witness  cannot  on  re-direct  examination  be  examined  as  to- 
any  facts  which  do  not  tend  to  explain  the  subject  of  the  cross- 
examination.    Fry  V.  Leslie^  15  Va.  L.  J.  37. 

1  What  May  be  Asked.  — Where  the  adverse  party  chooses  to- 
exercise  the  right  of  cross-examining  a  witness,  he  cannot  ask  him 
questions  which  assume  facts  to  be  proved  that  are  not  proved;, 
nor  can  he  cross-examine  him  as  to  a  distinct  collateral  matter, 
for  the  purpose  of  afterward  impeaching  his  testimony  by  contra- 
dicting him.  And  if  the  witness  is  questioned  as  to  any  such 
collateral  matter,  and  answers,  his  answer  is  conclusive  and  can- 
not be  contradicted.    Haines'  Treatise,  (12th  ed.)  674. 

Where  a  party  examines  a  witness  as  to  a  conversation,  the 
opposing  party  can  only  examine  the  witness  upon  the  conversa- 
tion about  the  same  subject-matter,  but  not  about  a  conversation 
upon  a  different^  subject,  not  related  to  the  primary  conversation. 
It  is,  however,  proper  to  ask  a  witness  whether  he  has  not,  on 
some  former  occasion,  given  a  different  account  of  the  matter  of 
fact  to  which  he  has  already  testified,  in  order  to  lay  a  f oimdation 
for  afterward  impeaching  him.  Indeed,  if  it  is  intended  to 
impeach  him  by  proof  of  prior  statements,  inconsistent  with  his 
present  testimony,  it  is  necessary  to  interrogate  him  as  to  those 
statements,  and  call  his  attention  to  the  time,  place  and  person,, 
when,  where  and  to  whom,  they  ai*e  alleged  to  have  been  made. 

Ihid. 

It  is  undoubtedly  true  that  when  a  witness  on  cross-examination 
testifies  to  a  collateral  matter,  the  party  cross-examining  is  not 
allowed  to  contradict  that  testimony.  The  reason  of  this  is  not 
that  by  his  cross-examination,  the  party  cross-examining  has  made 
the  party  his  o^vn.  It  is  because  a  contrary  rule  would  lead  to 
the  trial  of  numerous  collateral  issues;  such,  too,  as  the  opposite 
party  is  not  supposed  to  have  expected  to  try.  But  this  rule 
never  applies  to  testimony  which  is  not  collateral,  and  which  is 
material  to  the  issue.  When  a  party  on  cross-examination  brings 
out  evidence  material  to  the  issue,  he  is  not  necessarily  bound  by 
it,  but  may  contradict  it  by  other  witnesses.  If  upon  his  exam- 
ination in  chief,  a  witness  testifies  that  he  has  never  done  a  cer- 
tain act,  the  witness  may  be  required  on  cross-examination  to 
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answer  whether  he  did  not  at  a  certain  time  and  place  state  to  a 
person  named  that  he  had  done  the  act.  Pruitt  v.  Brockincm, 
46  Ind.  56. 

If  on  direct  examination  the  witness  gives  his  opinion  as  to 
value,  he  may  be  cross-examined  in  full  as  to  his  reasons  for  such 
opinions.  Missouri^  K.  dk  T,  R.  Co.  v.  Haines^  10  Kan.  439; 
Atchison^  T.  <&  S.  F.  E.  Co.  v.  Blackshire^  10  Kan.  477.  So  if  a 
witness  swears  to  the  general  bad  character  of  another  witness,  he 
may  on  cross-examination  be  asked  to  name  the  individuals  whom 
he  heard  speak  disparagingly  of  the  witness  {State  v.  Perkins^ 
-66  N.  C.  126);  but  not  what  was  said.  GuUrette  v.  McKirdey,  27 
Hun,  320. 

Modem  practice  has  failed  to  countenance  any  rule  that  requires 
absolute  rigidity  in  the  materiality  of  a  question  propounded  in 
the  course  of  the  cross-examination.  The  latest  development  of 
evidentiary  science  allows,  considerable  latitude  in  this  direction  in 
order  to  sift  and  probe  the  conscience  of  the  ^vitnes8,  and  to 
scrutinize  his  intent,  prejudice  and  mental  attitude.  Lejler  v. 
Fidd,  50  Barb.  407. 

It  is  within  the  discretion  of  the  court  to  permit  counsel 
-on  cross-examination  to  ask  a  witness  whether  he  has  not  sworn 
falsely  on  some  specified  occasion,  or  in  a  particular  suit. 

A  witness  may  be  asked  questions  affecting  his  own  character, 
and  consequently  his  credit,  though  such  questions  have  no  rela- 
tion to  the  matters  in  issue.  He  may  be  asked  questions  disclos- 
ing his  past  life  and  conduct,  and  thus  impairing  his  credibility. 
Certain  restrictions  have  been  placed  on  this  species  of  cross- 
examination  in  criminal  trials  when  the  accused  is  the  witness 
under  examination.     3  Wait,  L.  &  Pr.  (5th  ed.)  563. 

A  witness  under  cross-examination  at  least  on  the  trial  of  a  civil 
case,  cannot  be  asked  any  questions  as  any  facts  which,  if  admitted, 
would  be  collateral  and  wholly  irrelevant  to  the  matters  in  issue, 
and  which  would  in  no  way  effect  his  credit,  and  still  less  can  he 
be  cross-examined  as  to  such  facts,  for  the  purpose  of  contradicting 
him  by  other  evidence,  and  in  this  manner  to  discredit  his  testi- 
mony. State  V.  Benner,  64  Mo.  267;  Kohbe  v.  Price^  14  Hun, 
55;  Kaler  v.  Builder^  Mut  F.  Ins.  Co.  120  Mass.  333. 

And  if  the  witness  answers  such  an  irrelevant  question  before 
it  is  disallowed  or  withdrawn,  evidence  cannot  afterwards  be 
admitted   to  contradict  his  testimony  on  the  collateral   matter. 
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Dams  V.  -Hofty,  64  Me.  427;  Iron  Mountain  Bank  v.  MurdocTty. 

62  Mo.  70. 

§  277.  Refnsal  to  Answer. 
a.  Disparaging  Questions  Not  Belev&nt  to  the  Issue. — 

The  court  in  which  a  cause  is  tried,  in  the  exercise  of  its  dificre- 
tion,  may  exclude  disparaging  qnestions,  not  relevant  to  the  issue, 
on  the  cross-examination  of  a  witness,  though  put  for  the  avowed 
purpose  of  impairing  hia  general  credit;  and  thie  may  be  done  on 
the  objection  of  the  party,  without  putting  the  witoess  to  his  claim 
of  privilege. 

In  the  exercise  of  this  discretion,  such  qnestions  should  be 
allowed,  when  there  is  reason  to  believe  it  may  tend  to  promote 
the  ends  of  justice;  but  they  may  property  be  exclnded,  when  a 
disparaging  course  of  examination  seems  unjust  to  the  witness,  and 
uncalled  for  by  the  circumstances  of  the  particular  case. 

On  questions  of  this  nature,  the  decision  of  the  original  tribunal 
is  not  subject  to  review,  unless  in  cases  of  manifest  abuse 
or  injustice.  Great  Weston  Turnp.  Co.  v.  Zoomis,  82  N.  Y. 
127. 

Judge  Porter,  in  the  last  ease  cited,  says:  "The  judgment  now 
under  review  was  rendered  on  the  assumption  that  it  is  the  abso- 
lute legal  right  of  a  litigant  to  assail  the  character  of  every  adverse 
witness,  to  subject  him  to  degrading  inquiries,  to  make  inquisition 
into  his  life,  and  drive  him  to  take  shelter  under  his  privilege,  or 
to  self-vindication  from  unworthy  imputations,  wholly  foreign  to 
the  issue  on  wliieh  he  is  called  to  testify. 

"The  practical  effect  of  such  a  rule  would  .be,  to  make  every 
witness  dependent  on  the  forbearance  of  adverse  counsel,  for  that 
protection  from  personal  indignity  which  has  been  hitherto  se- 
cured from  the  courts,  unless  the  circumstances  of  the  particular 
case  made  collateral  inquiries  appropriate.  This  rule,  if  estab- 
lished, will  be  apphcable  to  every  tribunal  having  original  juris- 
diction. It  will  perhaps  operate  most  oppressively  in  trials  before 
inferior  magistrates,  where  the  parties  appear  in  person,  or  are 
represented  by  those  who  are  free  from  a  sense  of  professional 
responsibility.  But  it  may  well  be  questioned  whether,  even  in 
our  courts  of  record,  it  would  be  safe  or  wise  to  withdraw  the 
control  of  irrelevant  inquiry  from  the  judge,  and  commit  it  to 
the  discretion  of  adverse  connsel.  The  interposition  of  the  court 
has  often  been  necessary  to  protect  witnesses  from  the  rigor  of 
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examinations,  conducted  on  the  supposition  that  they  were  en- 
titled to  such  protection.  When  the  power  of  protection  is  with- 
drawn, is  it  to  be  expected  that  counsel,  deeply  enlisted  for  their 
clients,  and  zealous  to  maintain  their  rights,  would  feel  bound  t^^ 
exercise  toward  witnesses  a  forbearance  which  the  courts  them, 
selves  refuse?  There  is  much  diversity  of  opinion,  even  amontr 
eminent  members  of  the  profession,  as  to  the  measure  of  obUga^ 
tion  imposed  upon  counsel,  by  the  implied  pledge  of  fidelity  to 
the  client.  This  could  not  be  more  strikingly  illustrated  than  by 
the  atrocious  but  memorable  declaration  of  one  of  the  leading 
lawyers  of  England,  on  the  trial  of  Queen  Caroline,  that  *  an  ad- 
vocate, by  the  sacred  duty  which  he  owes  his  client,  knows,  in  the 
discharge  of  that  ofBce,  but  one  person  in  the  world,  that  client, 
and  none  other.  To  save  that  client  by  all  expedient  means,  to- 
protect  that  client,  at  all  hazards  and  cost  to  all  others,  and,  among 
other,  to  himself,  is  the  highest  and  most  unquestioned  of  his  du- 
ties; and  he  must  not  regard  the  alarm,  the  suffering,  the  torment » 
the  destruction,  which  he  may  bring  upon  any  other'  (1  Brougham's 
Speeches,  63).  Such  a  proposition  shocks  the  moral  sense,  but  it 
illustrates  the  impolicy  of  divesting  the  presiding  judge  of  the 
power  to  protect  witnesses  from  iiTelevant  assault  and  inquisition. 
From  the  nature  of  the  case,  he  is  in  a  position  and  frame  of 
mind,  more  favorable  than  that  of  counsel,  to  arrive  at  a  safe  and 
impartial  conclusion.  The  balance  of  justice  should  be  held  as 
steady  and  even  between  the  witness  and  the  parties,  as  between 
the  opposing  litigants,  and  the  rights  of  neither  should  be  com- 
mitted to  the  absolute  discretion  of  counsel. 

"It  is  believed  that  the  practice,  on  this  subject,  which  has  here- 
tofore prevailed  in  this  State,  rests  on  sound  principle,  and  is. 
abundantly  fortified  by  authority.  Its  propriety  seems  to  have 
been  always  recognized  in  the  English  Courts,  and  the  judge* 
have  never  hesitated,  at  nisi  priuSy  to  exercise  a  liberal  discretion 
in  the  admission  or  exclusion  of  irrelevant  inquiries  tending  to  de- 
grade tlie  witness,  according  to  the  varying  circumstances  under 
which  the  offer  was  made. 

"No  better  illustration  of  this  can  readily  be  found  that  is  fur. 
nislied  by  a  comparison  of  three  of  the  reported  decisions  of  Lord 
Ellenborough,  'that  great  master  of  the  law  of  evidence,'  as  he 
is  designated  by  Phillips  and  Roscoe.  In  tlie  case  of  I^^rost  v. 
Hallowwy^  the  bearing  of  the  witness  was  such,  that  he  not  only 
permitted  an  inquiry  whether  he  had  not  been  tried  for  theft,  but 
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mainly  due  to  the  fact,  that  the  question  usually  arises  only  at 
nidiprius.  The  rulings  of  the  judges  in  different  cases,  being  on 
A  mere  question  of  practice  at  the  trial,  are  not  the  subject  of  re- 
view, and  are  necessarily  acquiesced  in  by  the  parties.  The  de- 
cisions, in  these,  as  in  all  other  cases,  resting  in  mere  discretion, 
have  been  of  course  inharmonious,  according  to  the  views  of  dif- 
ferent judges,  and  the  varying  circumstances  of  the  cases  in  which 
the  question  was  presented.  The  text-writers,  as  well  as  the 
judges,  differ  in  iheir  views  as  to  the  rules  which  should  control 
the  exercise  of  this  discretion;  some  being  predisposed  in  favor  of 
the  liberal  allowance  of  irrelevant  crimination,  and  others  prefer- 
ing  the  practice  of  rigid  exclusion. 

c.  Antagonism  of  Text-Wrlters.-^Thus,  two  writers,  as  acute 
and  discriminating  as  Roscoe  and  Peake,  cite  respectively  the  Oase 
of  Yewin^  2  Carapb.,  and  that  of  Spenoely  v.  De  Willott,  in  7 
East,  108,  as  authority  for  propositions  in  apparent  antagonism. 
Boscoe  regards  those  cases  as  establishing  the  rule,  ^'that  ques- 
tions not  relevant  may  be  put  to  the  witness  for  the  purpose  of 
trying  his  credibility."  Roscoe,  Crim.  Ev.  181.  Peake  quotes 
the  same  cases,  as  superseding  his  elaborate  discussion,  in  the  text 
of  the  first  edition  of  his  work,  as  to  the  right  to  put  such  ques- 
tions, and  adds,  that  "as  it  may  now  be  considered  as  settled,  that 
matters  wholly  foreign  to  the  cause  cannot  be  inquired  into  from 
the  witness  himself,  those  arguments  are  now  reprinted  in  the 
appendix."  Peake,  Ev.  (Norris's  ed,)  204.  But  when  we  reflect  that 
both  authors,  in  what  they  wrote,  had  in  view  the  existing  practice  of 
England,  by  which  the  limits  of  collateral  examination  were  un- 
der the  control  of  the  presiding  judge,  the  seeming  conflict  disap- 
pears, and  their  respective  conclusions  harmonize  with  each  other, 
and  with  the  cases  of  which  they  rest.  It  is  entirely  true,  as  af- 
firmed by  Roscoe,  that  inquiries  on  irrelevant  topics  to  discredit 
the  witness,  may  be  permitted  on  the  trial,  in  the  discretion  of 
the  judge;  and  equally  true,  as  aflSrmed  by  Peake,  that  such  in- 
quiries may  be  excluded,  without  infringing  any  legal  right  of 
the  parties.  The  writers  on  evidence  have  endeavored  to  aid  the 
courts  in  the  exercise  of  this  discretion,  with  such  results  as  thev 
supposed  to  be  deducible  from  the  various  decisions  at  niaiprius; 
but  from  the  nature  of  the  case,  no  fixed  rule  could  be  devised, 
defining  the  right  and  limiting  the  extent  of  irrelevant  inquiry, 
which  would  be  just  or  safe  in  universal  application. 
88 
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to  decline  an  answer  if  the  court  sustains  his  claim  of  privilege. 
When  the  question  is  relevant,  it  cannot  be  excluded  on  the 
objection  of  the  party,  and  the  witness  is  free  to  assert  or  to  waive 
his  privilege.  But  when  the  question  is  irrelevant,  the  objection 
properly  proceeds  from  the  party,  and  the  witness  has  no  concern 
in  the  matter  unless  it  be  overruled  by  the  judge. 

Every  court  having  original  jurisdiction  is  authorized  to  reject 
evidence  on  immaterial  issues,  though  objected  to  by  neither 
party;  and  if  it  were  otherwise,  it  would  be  a  reproach  to  the 
adminiBtration  of  justice.  Corning  v.  Coming^  6  N.  Y.  97;  Peo- 
ple V.  Lohmany  2  Barb.  221. 

If,  however,  the  question  were  res  nova,  there  would  be  no  diffi- 
culty in  arriving  at  the  same  conclusion.  The  practice  which  has 
heretofore  prevailed  in  this  respect  has  been  satisfactory  to  the 
community,  the  bench  and  the  bar.  Questions  of  this  nature  can 
be  determined  nowhere  more  safely  or  more  justly,  than  in  the 
tribunal  before  which  the  examination  is  conducted.  Justice  to 
the  witness  demands  that  the  court  to  which  he  appeals  for  pres- 
ent protection  shall  have  power  to  shield  him  from  indignity, 
unless  the  circumstances  of  the  case  are  such  that  he  cannot  fairly 
invoke  that  protection.  If  the  range  of  irrelevant  inquisition  be 
committed  to  the  discretion  of  adverse  counsel,  it  will  be  no 
reparation  of  the  wrong  to  the  witness,  that  the  judgment,  in 
which  he  has  no  concern,  may  be  afterward  reversed  by  an  appel- 
late tribunal.    Great  Western  Turnp,  Co.  v.  Zoomis,  32  JN".  T.  127. 

The  antagonistic  element  that  was  for  many  years  the  insepara- 
ble accompaniment  of  this  doctrine  was  introduced  and  maintained 
by  a  school  of  judges  whose  prestige  has  passed  away.  The  deci- 
sions rendered  under  the  dominance  of  their  opinion  have  been 
modified,  limited,  and  in  many  instances  overruled;  and  it  is  only 
in  isolated  instances  that  the  effect  of  their  restrictive  and  reac- 
tionary views  is  apparent. 

§  278.  Discretionary  Powers  of  the  Court. 

a.  Unless  Abused  not  Reviewable. — It  is  a  rule  of  very  exten- 
sive application  that  the  limits  to  which  a  cross-examination  shall 
be  conducted  are  discretionary  with  the  court,  and  this  discretion, 
unless  palpably  abused,  is  never  reviewable  by  the  appellate  court. 

There  is  no  uniform  rule  governing  the  matter,  greater  liberties 
being  allowed  when  the  witness  shows  partisanship  than  when  he 
evinces  impartiality;  and  it  requires  a  strong  case  to  justify  a 
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rerersal  for  the  allowance  of  too  much  latitude  oil  the  part  of  the 
oroae^xamineT,  Ingram  v.  State,  67  Ala.  67.  This  diacretion 
particnlarly  extends  to  the  range  of  a  croBg^xamination  in  dispar- 
agement of  the  character  of  a  witness.  QuUersoii  v.  Morse,  58 
N.  H.  165. 

The  extent  of  a  cross-examination  upon  matters  immaterial  to 
the  issue,  is  in  the  discretion  of  the  court. 

There  is  no  case  which  holds  that  it  is  error  to  exclude  evidence 
immaterial  to  the  issue  offered  upon  cross-examination  for  the  par- 
pose  of  discrediting  the  witness. 

There  are  cases  where  such  evidence  has  been  received  {Rex  v. 
Edwards,  i  T.  R.  440;  Hmoard  v.  City  F.  Ins.  Co.  4  Denio,  502); 
and  there  are  cases  where  such  evidence  has  been  rejected  (Rex 
V.  Pitcher,  1  Car.  &  P.  84;  Macbride  v.  Madn-ide,  4  Esp.  242; 
People  V.  Oenung,  11  Wend.  18;  Ward  v.  People,  6  Hill,  144); 
but  there  is  no  case  where  a  judgment  has  been  reversed  or  a 
new  trial  granted  for  the  exclusion  or  admission  of  such  evidence. 

The  true  rule  is  laid  down  in  Rex  v.  Pitcher,  1  Car.  &  P.  85, 
n,  "  In  practice,  the  asking  of  qneetions  to  degrade  the  witness  is 
regulated  by  the  discretion  of  the  learned  judge  in  each  particular 
case." 

Cross-examinations  to  shake  credits  are,  it  should  be  remem- 
bered, perilous  experiments,  and  should  be  resorted  to  cautiously. 
Lord  Ahinger,  one  of  the  most  consummate  of  advocates,  thus 
speaks  in  his  biography:  "  1  learned  by  much  experience  that  the 
most  useful  duty  of  an  advocate  ia  the  examination  of  witnesses, 
and  that  much  more  mischief  than  benefit  results  from  a  cross- 
examination.  I  therefore  rarely  allow  that  duty  to  be  perfonned  by 
my  colleagues.  I  cross-examine,  in  general,  very  little,  and  more 
with  a  view  to  enforce  and  illustrate  the  fact£  I  mean  to  rely 
upon,  than  to  affect  the  witness's  credit, — for  the  most  part  a  vain 
attempt." 

See  on  this  topic  a  thoughtful  pamphlet  entitled  "Examination 
of  Witnesses.     Hints  for  Conducting  a  Trial." 

b.  Extent  of. — One  of  the  most  vexatious  and  intricate  ques- 
tions connected  with  this  entire  topic,  arises  in  regard  to  the  right 
of  the  trial  court  to  close  the  cross-examination  of  a  witness,  and 
direct  his  removal  from  the  stand.  Cases  liave  frequently  arisen  in 
which  this  alleged  right  lias  been  exercised,  and  counsel  of  a  rec- 
ognized eminence  and  reputability  have  strenuously  denied  the 


THE   EXAMINATION    OF   WITNESSES.  597 

existence  of  any  authority  for  so  arbitrary  a  proceeding.  The 
most  careful  and  critical  review  of  the  atithorities  fails  to  disclose 
an  adjudication  in  point  until  1874,  when  the  New  York  Commis- 
sion of  Appeals  was  called  upon  to  consider  the  case  which  pre- 
sented this  identical  question  in  a  very  aggravated  form.  The 
opinion  by  Mr,  Commuaioner  D wight  exhausts  the  subject. 

"The  principal  question  at  the  trial  concerned  the  ownership  of 
furniture  which  had  been  sold  by  one  Sheridan  to  the  defendant. 
The  plaintifi  maintained  that  the  title  was  in  himself,  and  that 
Sheridan's  act  was  nugatory.  To  sustain  this  view  the  plaintiff 
was  examined  in  his  own  behalf.  He  was  subjected  to  a  pro- 
tracted cross-examination  by  the  defendant,  the  report  of  which 
occupies  nearly  fifty  folios.  To  this  cross^xamination  there  was 
no  check,  and  wide  latitude  was  taken  in  the  questions  asked.  It 
was  closed  bv  the  defendant,  when  the  witness  was  ac^ain  called 
by  the  plaintiflE  for  direct  examination.  When  that  was  closed 
there  was  an  extended  re-cross-examination.  .  .  .  The  judge 
then  said  to  the  defendant's  counsel:  '  You  have  exhausted  the 
Mritness;  you  will  never  stop  it,  unless  I  stop  it'  The  counsel, 
still  persisting,  asked  the  witness  other  questions  concerning  the 
curtains,  when  the  judge  told  the  witness  to  leave  the  stand.  On 
the  objection  of  counsel  that  they  had  not  finished  the  examina- 
tion, the  judge  further  said  that  he  considered  the  cross-examina- 
tion exhausted,  and  that  he  would  close  it.  To  this  ruling  the 
defendant  excepted.  These  facts  present  a  question  as  to  the 
power  of  the  judge,  of  his  own  motion  at  the  trial,  to  close  a  cross- 
examination. 

c.  Indulgence  of» — "  .  .  .  The  importance  of  according 
to  parties,  to  an  ample  extent,  the  right  of  cross-examination  will 
not  be  denied.  It  is  often  the  only  successful  method  of  eliciting 
truth  from  a  captious,  unwilling  or  even  forgetful  witness.  The 
questions  to  be  asked  vary  so  much  with  the  intelligence,  spirit, 
temper  and  memory  of  the  witness,  that  they  cannot  be  reduced 
to  precise  forms.  From  the  necessity  of  the  case  the  whole  sub- 
ject rests  largely  with  the  discretion  of  the  court.  A  wise  judge 
will  err  on  the  side  of  indulgence  rather  than  strictness,  and  per- 
mit questions  to  be  asked  touching  the  veracity,  bias  and  temper 
of  the  witness,  in  deference  to  the  views  of  cross-examining  counsel, 
even  though,  from  his  own  p(iint  of  view,  the  examination  may  be 
unreasonably  protracted.     He  will  reflect  that  he  cannot,  in  gen- 
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€el  asked  the  same  question  to  which  he  had  already  received  an 
answer.  It  was  at  this  stage  that  the  judge  interfered  and  directed 
the  witness  to  leave  the  stand.  The  fair  interpretation  of  his  act 
is  that  he  intended  to  close  the  examination  on  that  particular 
point.  Had  the  counsel  for  the  defendant  proposed  a  material 
-question,  not  included  in  the  questions  and  answers  already  made, 
the  matter  might  have  assumed,  on  appeal,  a  very  different  aspect. 
As  the  case  is  presented  there  is  no  plain  abuse  of  discretion;  and 
without  that  the  court  will  not  interfere.  Said  Parke,  in  Mid- 
•dleton  V.  Earned^  4  Exch.  243:  'We  never  interfere  in  such  a 
■case  unless  it  be  perfectly  clear  that  a  learned  judge  has  wrongly 
exercised  his  discretion.^  Oreat  Westeim  Tump.  Co.  Y.Loomia,  32 
K.  T.  127. 

'^  It  makes  no  difference  that  the  witness  under  examination 
was  the  opposite  party  to  the  action.  He  is  but  a  witness,  and 
the  general  rules  applicable  to  adverse  witnesses  govern  the  case. 
Though  a  broader  range  of  cross-examination  than  is  usual  is 
allowable,  it  is  still  subject  to  the  discretion  of  the  court.  Clarice 
V.  Saffery,  Eyan  &  M.  126;  Rea  v.  Missouri,  84  U.  S.  17  Wall. 
532,  21  L.  ed.  707."     White  v.  McLean,  47  How.  Pr.  193. 

The  views  of  Commissioner  Dwight,  as  above  outlined,  were 
fully  concurred  in  by  the  entire  commission,  which  was  then  com- 
posed of  JJ.  Lott,  Earl,  Gray  and  Reynolds,  and  the  decision  has 
been  regarded  as  absolutely  controlling  upon  all  questions  affect- 
ing the  juridicial  power  over  cross-examination. 

Further  matters  of  interest  appear  in  the  course  of  this  singu- 
larly exhaustive  opinion,  but  we  refrain  from  further  citation,  as 
the  portion  reproduced  elucidates  the  principle  under  review. 

§  279.  The  Be-Direct  Examination. 

a.  What  Questions  are  Pertinent. — The  extended  treatment 
^iven  the  subject  of  cross-examination  and  the  examination  in 
<jhief ,  leaves  but  little  to  be  added  regarding  the  subject  of  the 
re-direct  examination,  the  main  object  of  which  is  to  neutralize 
the  effect  of  the  cross-examination,  to  explain,  modify,  or  limit  the 
testimony  elicited,  or  in  some  instances,  to  amplify  and  develop  a 
fact  called  out.  The  counsel  have  a  right  on  the  re-direct  exami- 
nation, to  ask  all  such  questions  as  may  be  proper  to  draw  forth 
•an  explanation  of  the  sense  and  meaning  of  the  expressions  used 
by  the  witness  on  cross-examination,  if  they  are  in  themselves 
doubtful;  and  also  to  ascertain  the  motive  by  which  the  witness 
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was  induced  to  use  those  expressions;  but  he  has  no  right  to  go 
further,  and  to  introduce  matter  new  in  itself,  and  not  suited  to 
the  purpose  of  explaining  either  the  expressions  or  the  motives  of 
the  witness.    Schaser  v.  StatCy  36  Wis.  429. 

"One  of  the  most  celebrated  cases  in  the  whole  annals  of 
our  jurisprudence,  a  case  that  has  left  its  impress  upon  almost 
every  department  of  substantive  law,  and  has  been  peculiarly 
controlling  upon  many  of  the  rules  of  evidence,  was  Queen 
Caroline's  case,  commonly  cited  as  "  The  Queen^s  Case^^  2 
Brod.  &  B.  313.  The  melodramatic  incidents  of  that  trial — the 
exalted  social  status  of  the  parties,  the  over-shadowing  prominence 
of  the  counsel  employed,  and  the  intense  and  absorbing  interest 
that  centered  around  one  so  closely  identified  with  the  heir  of  the 
British  crown,  all  conspired  in  lending  a  glitter  and  prominence 
to  the  case,  apart  from  the  weighty  and  abiding  influence  of  the 
various  rulings  of  the  trial  court.  Directly  applicable  to  tlie 
point  now  under  review,  was  one  of  the  decisions  in  that  case. 
After  very  minute  and  able  discussion,  the  judges  hold,  that 
where  proof  on  cross-examination  of  a  detached  statement  made 
by  or  to  a  witness  at  a  former  time  the  party  calling  that  witness, 
upon  the  re-direct  examination,  is  not  authorized  in  showing  all 
that  was  said  at  the  same  time,  but  only  so  much  as  can  be  in 
some  way  connected  with  the  statement  that  was  actually  proved. 
See  also  Prmce  v.  Samo^  7  Ad.  &  El.  627,  3  Nev.  &  P.  137,. 
recognized  in  Sturge  v.  Buchanwriy  10  Ad.  &  El.  605. 

b.  Bights  of  Opposite  Counsel. — It  would  be  a  manifest  in- 
vasion of  every  principle  of  fair  dealing  to  allow  counsel  to  cross- 
examine  the  witness  as  to  facts  which  were  not  admissible  in 
evidence,  and  then  preclude  the  other  party  from  the  right  to 
re-examine  him  to  the  evidence  so  given.  Hence  the  force  and 
eflScacy  of  the  well  recognized  rule  that  a  witness  cannot  obtrude 
evidence  on  cross-examination,  which  he  could  not  have  been  per- 
mitted to  give  on  an  examination  in  chief.  But  if  counsel  vol- 
untarily cross-examined  as  to  inadmissible  matter,  the  opposite 
counsel  is  entitled  to  re-examine  upon  it.  Blewett  v.  Tregonningy 
3  Ad.  &  El.  554;  Qr^UU  v.  Chapman,  5  Q.  B.  731. 

c.  The  Rule  Established  by  the  Michigan  Court. — Judge 
Cooley  has  held  that  it  is  within  the  sound  discretion  of  the  trial 
court  to  pennit  any  question  to  be  asked  on  re-direct  examination 
which  it  was  proper  to  have  admitted  on  the  examination  in  chief. 
Hemrnena  v.  Bentley,  32  Mich.  89. 
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Where  collateral  facts  are  called  out  in  the  cross^xamination 
of  a  witness,  tending  to  create  distrust  of  his  integrity,  fidelity  or 
truth,  it  is  competent  for  the  adverse  party  to  ask  of  the  witness 
an  explanation  which  might  show  the  consistency  of  such  facts 
'  with  his  integrity,  fidelity  and  truth,  although  circumstances 
might  thus  be  proved  which  were  foreign  to  the  principal  issue, 
and  which  but  for  such  previous  cross-examination,  would  not 
have  been  permitted  to  be  proved.  United  States  v.  18  Ba/rreU 
of  High  Winej  8  Blatchf .  475.  Frequently  on  cross^xamination, 
the  veteran  lawyer  will  detect  the  presence  of  the  same  old  ques- 
tion: "Have  you  had  any  conversation  with  the  defendant  rela- 
tive to  the  trial  of  this  cause?"  If  he  says  he  has,  a  late  New  Jer- 
sey case  allows  the  disclosure  on  re-examination  of  the  nature*  and 
extent  of  that  conversation.  SomerviUe  <&  E,  R.  Co,  v.  Doughty^ 
22  N.  J.  L.  495. 

Wlien  a  statement  forming  part  of  a  conversation  is  given  in 
evidence  by  one  party,  whatever  was  said  in  the  same  conversa- 
tion, tending  to  explain  or  qualify  that  statement,  may  be  given 
in  evidence  by  the  other,  but  the  latter  cannot  give  in  evidence  > 
distinct  and  independent  statements  in  the  same  conversation,  in 
no  way  connected  with  the  statement  proved  by  his  adversary,  on 
the  ground  that  he  liad  opened  the  subject  by  his  examination. 
People  V.  Beach,  87  N.  T.  512;  WdUh  v.  Porterfidd,  87  Pa.  376. 

The  re-direct  examination  as  above  stated  is  primarily  designed 
to  neutralize  the  effect  of  prejudicial  testimony.  It  is  usually 
limited  to  explanations  and  rebuttal,  and  to  the  precise  incidents 
of  the  trial  upon  which  the  witness  has  been  cross-examined.  It 
is  a  supplementing  incident  of  that  cross-examination — ^a  sort  of 
pendant  to  it,  and  in  scope  and  nature  is  co-extensive  with  that 
of  the  whole  range  of  the  examination.  It  has  no  precise  limits 
and  can  have  none,  and  in  all  of  its  essential  features  is  under  ab- 
solute domination  of  the  trial  court.  Jaspers  v.  Lano,  17  Minn. 
296;  Schlencker  v.  State,  9  Neb.  241;  Carr  v.  Moore,  41  K  H. 
131. 

§  280.  The  Be-Cross-Examlnation.— This  is  a  cumbersome 
teim  of  indistinct  genesis,  and  applies  to  a  continuance  of  the 
original  cross-examination,  with  reference  more  particularly  to 
the  matters  elicited  on  the  re-direct.  Its  allowance  is  solely  with- 
in the  discretion  of  the  court,  and  the  tendency  is  toward  a  liberal 
exercise  of  the  right,  in  the  furtherance  of  justice.     Thornton  v. 


Thornton,  39  Vt.  122;  Wood  v.  McGuire,  17  Ga.  303;  GayU  v. 
£ishop,  14  Ala,  552;  Comnhavan  Y.ffart,  21  Pa,  495;  Brown 
T,  Burrut,  8  Mo.  26. 

§281.  Further  Examination. — As  we  have  seen,  the  party 
holding  the  burden  of  proof  ordinarily  opens  the  case;  he  intro- 
duces such  competent  evidence  as  his  case  admits  of,  and  having 
proved  the  material  allegation  of  hie  complaint,  or  having  made 
it  a  prima  facie  case,  rests.  His  witnesses  are  cross-examined, 
and  finally  re-examined,  A  similar  process  is  adopted  by  the 
other  side,  and  finally  the  party  holding  the  afSnnative  of  the  is- 
sue, and  opening  the  case,  introduces  his  evidence  in  reply.  This 
is  the  legal,  hut  by  no  means  the  usual  conrse  of  proceeding,  but 
through  inadvertence  due  to  neglect  or  misapprehenBion,  there 
arises  Bome  defect  in  the  character  and  quality  of  the  proof,  which 
it  is  still  possible  before  the  final  submission  of  the  case  to  the 
jury  to  supply.  A  single  material  question  may  have  been  care- 
lessly omitted,  and  it  is  sometimes  necessary  to  examine  a  witness 
as  to  entirely  new  matter,  or  to  call  several  new  witnesses  for  the 
purpose  of  attaining  entire  justice  in  the  cause.  In  such  cases  a 
further  examination  is  permitted,  and  with  it  a  right  to  further 
cross-examine,  re-examine,  etc.  3  Wait,  L.  &  Pr.  {5th  ed.)  573. 
§  282.  Rebutting  Evidence. 

a.  Term  Defined  by  BonTier.— That  which  is  given  by  a 
party  in  the  cause  to  explain,  repel,  counteract  or  disprove  facts 
given  in  evidence  on  the  other  side.  The  term  "  rebutting  c>-i- 
dence"  is  more  particularly  applied  to  that  evidence  given  by  the 
plaintiff,  to  explain  or  repel  the  evidence  given  by  the  defendant. 

It  is  a  general  rule  that  anything  may  be  given  as  rebutting 
evidence  which  is  a  direct  reply  to  that  produced  on  the  other 
aide  {Scott  v.  Woodward,  2  M'Cord,  L,  161);  and  the  proof  of  cir- 
cumstances may  be  offered  to  rebut  the  most  positive  testimony 
{kelson  V.  United  States,  Pet,  C.  C.  335);  but  there  are  general 
rules  which  exclude  all  rebutting  evidence.  A  party  cannot  im- 
peach the  validity  of  a  promissory  note  which  he  has  made  or 
indorsed  ( Winton  v.  Saidkr,  3  Johns.  Cas.  185);  nor  impeach  his 
own  witness,  though  he  may  disprove,  by  other  witnesses,  matters 
to  which  he  has  testified  {Gray  v.  Gray,  3  Lift.  465);  nor  can  he 
rebut  or  contradict  what  a  witness  has  sworn  to,  wliieh  is  imma- 
terial to  the  issue.  Com.  v.  Bvssell,  16  Pick.  153;  Sviilh  v. 
Hewry,  2  Bail.  L.  118. 
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To  rebut  is  to  defeat  or  take  away  the  elBEect  of  something. 
Thus,  when  a  plaintiff  in  an  action  produces  evidence  w^hich  raises 
a  presumption  of  the  defendant's  liability,  and  the  defendant  ad- 
duces evidence  which  shows  that  the  presumption  is  ill-founded, 
he  IB  said  to  r^but  it.  So,  on  a  trial,  when  a  fresh  case,  i.  e.  a 
case  not  merely  answering  the  case  of  the  party  who  began,  is  set 
up  by  the  responding  party,  and  evidence  is  adduced  in  support 
of  such  fresh  case,  the  party  who  began  may  give  evidence  to  re- 
but it,  called  "rebutting  evidence,"  or  proof  of  a  rebutting  case. 
Best,  Ev.  785;  Eapalje  &  Lawrence,  Law  Diet,  title  "Rebut." 

Kebutting  evidence  is  evidence  adduced  to  rebut  a  presumption 
of  fact  or  of  law,  that  is,  to  avoid  its  effect;  also,  any  evidence  ad- 
duced to  destroy  the  effect  of  prior  evidence,  whether  by  explana- 
tion or  direct  denial.  3  Steph.  Com.  539;  People  v.  Page^  1 
Idaho,  194.     See  Anderson,  Iaw  Diet.  tiHe  "Rebut." 

b.  By  Mr,  Chamberlayne. — Mr.  Chamberlayne,  in  his  well- 
known  edition  of  Best's  Law  of  Evidence,  in  the  course  of  a  valu- 
able note  appended  to  section  64:4:,  says: 

"  Re-direct  examination  is  confined  to  explanation  and  rebut- 
tal. It  is  limited  to  the  precise  matters  upon  which  the  wit- 
ness has  been  cross-examined.  Its  scope,  therefore,  varies  with 
that  of  the  cross-examination,  of  which  it  is  a  supplementing 
incident.  Dutton  v.  }Voo(l?nan,  9  Cush.  255;  Schlencker  v. 
State^  9  Neb.  24:1;  Carr  v.  Moore^  41  K.  II.  131;  Jaspers  v. 
Laiw,  17  Minn.  296,  305;  BaxUr  v.  Ahhott,  7  Gray,71,  82; 
SamervUle  dk  E,  E,  Co.  v.  Doughty^  22  N.  J.  L.  495.  Re- 
examination as  to  new  matter  is  in  the  discretion  of  the  court. 
Brown  v.  Burrus^  8  Mo.  26,  29;  Wickenkamp  v.  Wickenkamp^ 
77  m.  92;  Hemmem  v.  Bentley^  32  Mich.  89;  ScMericker  v.  State, 
«  Neb.  241." 

c.  Re-examination  and  Rebuttal  as  to  Credit, — "So  where 
cross-examination  has  tended  to  the  manifest  discredit  of  a  wit- 
ness, general  evidence  of  good  moral  character  is  admissible  on 
re-examination  or  in  rebuttal.  TIarljo  v.  GoodeUy  13  Ala.  718; 
Isler  V.  Dewo}/,  71  N.  C.  14;  Wertz  v.  May,  21  Pa.  274.  But  see 
Harrington  v.  Lincoln,  4  Gray,  563.  So  evidence  of  good  char- 
acter may  be  offered  in  rebuttal  of  evidence  discrediting  a  wit- 
ness. 8weet  V.  Sliennan^  21  Yt.  23;  Hadjo  v.  Gooden^  13  Ala. 
718.     But  see  Stamper  v.  Griffin,  12  Gra.  450,  contra^^ 

d.  Explaining  New  Facts.— After  a  witness  has  been  cross- 
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re-examined  by  -the  party  who  called  him; 

nination  he  may  be  examined  as  to  all  mat-  ^^'  ^'^ 

16  been  cross-examined,  which  will  give  an  *^^  ^'" 

ning  any  new  facts  which  have  thus  come  |^  "*'^^ 

right,  on  such  re-examination,  to  ask  all  such  ^  P^"-^ 

roper  to  draw  forth  an  explanation  of  the  ^^^  •!*' 

the  expressions  used  by  the  witness  on  cross-  *^  J  i 

re  in  themselves  doubtful;  and  also  to  ascer-  ^view 

lich  the  witness  was  induced  to  use  those  inL\'i\. 

18  no  right  to  go  further,  and  to  introduce  *  ^itm 

ad  not  suited  to  the  purpose  of  explaining  *t  Liv 

or  the  motives  of  the  witness.    Where  a  1  Gu^ 

lited  to  a  particular  subject  of  a  conversa-  It  U 

-examination  will  be  limited  to  the  matter  vant,  i 

ross-examination,  and  the  whole  conversa-  tivatin 

on  the  re-examination.     Qreai/on  v.  Smithy  iiiitn^ 

\  N.  Y.  245;  and  see  Union  Ba/nk  v.  Motty  '^^dd 

ait,  L.  &  Pr.  (3d  ed.)  485.  ^  „ 

^  Examination^  Order  of  Proof.  ^\itii,.^ 

Emitted  Eridence. — It  has  been  the  set-  ter  .;f 

in  its  discretion  to  grant  leave  to  supply  n;;lit. 

nitted  to  be  taken  in  the  regular  course,  Ma<  ai, 

1  to  the  justice  of  the  cause,  and  the  tition 

5ut  bad  faith  or  laches.     Plunkett  v.  ^^IMh-hI 

See  Lake  v.  Skinner j  1  Jac.  &  W*  court « 

?rec.  in  Ch.  64;  Wallis  v.  Hodgeson^  2  « j  j 

iharaon^  1  Dick.  167;  imperfectly  re-  itv  of 

Gen,  V.  ThumaU^  2  Cox  Ch.  2;  Clarke  Yi^^^ 

;  Moons  v.  De  Betmales^  1  Kuss.  307^  (Ij-^^^.  • 

uss.  526;  Coley  v.  Coley^  2  Younge  &  the  ill 

im.  101;  Maher  v.  Hobbs^  1  Younge  &  ^v^^^i , 

<^ourt 

itradiction  of  Authorities. — There  4f^.,j, 

diction  in  the  decisions  regarding  the  1^^  ^\ 

se  of  trial,  in  the  different  states:  the  Cmn . 

ke  a  prima  facie  case  in  the  opening 

y  proof  in  support  of  the  very  points  .,    '  ^ 

B  finds  upon  what  point  his  opening  .       ^ 

if ying  it  upon  these  points.     Clayes  J  ^^r  { 

at  common  law,  the  plaintiff  puts  in  ,  ^^n 

^y  SUM 
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his  whole  evidence  on  every  point  which  he  opens,  and  the  defend- 
ant then  puts  in  his  entire  case,  and  the  plaintifPs  reply  is  limited 
to  new  points  opened  by  the  defendant.  And  the  court  in  hanc\ 
in  passing  upon  the  sufficiency  of  plaintiffs  case,  cannot  look  at 
the  defendant's  evidence.  Eawlings  v.  Chandler^  9  Exch.  687. 
And  it  is  held  to  rest  in  the  discretion  of  the  judge,  subject  to 
review  in  ha/nCy  at  what  stage  in  the  trial  evidence  may  be  pro- 
duced. Wright  V.  WiUcox^  9  0.  B.  650.  The  judge  may  recall 
a  witness  at  any  stage  of*  the  trial,  and  examine  or  cross-examine 
At  his  discretion.  Hex  v.  Watson^  6  Car.  &  P.  653.  See  also 
1  Greenl.  Ev.  §  469,  h. 

It  is  the  duty  of  the  judge  to  protect  every  witness  from  irrele- 
vant, insulting  or  improper  questions,  and  from  harsh  or  insulting 
treatment,  and  a  witness  shall  be  detained  only  so  long  as  the 
interests  of  justice  require.  Com.  v.  ShaWy  4  Cush.  593;  Com.  v. 
Socket,  22  Pick.  394. 

c.  Bight  of  Juror  to  Qnestion  Witness. — Occasionally  a 
witness  on  the  stand  is  asked  a  question  by  a  juror,  and  it  is  mat- 
ter of  some  perplexity  to  determine  the  extent  and  nature  of  this 
right.  In  one  instance,  a  juror  put  a  question  to  a  witness  and  it 
was  answered  without  objection  by  either  party,  but  upon  a  repe- 
tition of  the  question  one  of  the  parties  objected  to  it,  and  on 
appeal,  where  this  objection  was  urged  as  a  ground  of  error,  the 
court  said: 

"  I  have  not  been  able  to  find  any  authority  for  the  responsibil- 
ity of  a  party  of  a  juror's  improper  question;  one  has  as  much 
right  to  except  to  it  as  another,  and  neither  has  the  power  to  with- 
draw it.  It  would  be  rather  hard  to  make  either  party  suffer  for 
the  illegal  questioning  of  a  juror.  A  more  appropriate  remedy 
would  be  to  move  to  strike  out  the  answer,  or  to  call  upon  the 
court  to  direct  the  jurors  to  disregard  it.  But  in  this  case,  the 
defendants  were  too  late  with  their  objection,  after  allowing  it  to 
be  asked  and  answered  once  without  objecting  to  it."  ICellj/  v. 
Commonwealth  Ins.  Co.  of  Peim.  10  Bosw.  83-99. 

d  Limitations  on  This  Bight. — Practical  experience  suggests 
that  as  in  nearly  every  instance  the  questions  propounded  by  a 
juror  are  more  or  less  improper,  the  trial  court,  in  the  exercise  of 
a  sound  discretion,  can  regulate  the  effect  of  these  improprieties 
by  sustaining  a  timely  objection.  It  must  be  remembered  that 
the  first  rule  adhering  to  this  entire  subject  of  examination,  is  that 
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the  questions  propounded  must  possess  some  attribute  of  rele- 
vancy,— must  have  some  tendency  to  elucidate  the  matter  in  dis- 
pute. Any  failure  to  observe  this  principle  will  involve  a  tedious 
and  annoying  uncertainty,  alike  calculated  to  confuse  and  perplex 
the  jury,  and  bewilder  the  court.  Evidence  which  is  clearly 
irrelevanf  may  be  excluded  by  the  court  on  its  own  motion,  even 
if  both  parties  are  willing  to  receive  it.  No  court  is  bound  to 
waste  its  time  in  hearing  irrelevaat  testimony.  Oortiing  v.  Co}-~ 
ning,  6  N.  T.  97. 

e.  Party  Concluded  by  His  Answer,  When.— A  party  who 
examines  a  witness  as  to  a  collateral  matter,  is  concluded  by  his- 
aaswer.  He  cannot  draw  out  collateral  Btatemente  from  the  wit- 
ness, and  for  the  purpose  of  discrediting  him  show  that  on  some 
other  occasion  he  stated  differently. 

To  entitle  the  examining  counsel  to  show  the  discrepancy  for  the 
purpose  of  impeaching  the  credibility  of  a  witness,  it  must  either 
appear  that  the  testimony  related  to  a  point  material  to  the  issue 
on  trial,  or  to  a  fact  brought  out  on  the  examination  of  the  adverse 
counsel  Carjyenter  v.  Ward,  30  N.  Y.  243. 
§  2S4.  Leading  Questions. 

a.  Wlien  Allowed. — All  practitioners  o£  any  extensive  experi- 
ence can  recall  the  objection  so  flippantly  intruded  upon  the 
record  to  questions  asked  as  leading,  and  hence  incompetent 
Undoubtedly  the  legal  profession  has  absorbed  its  full  quota  of 
mediocrities,  but  it  is  pitiful  to  find  an  attorney  at  this  late  day 
who  has  not  the  capacity  sufficient  to  comprehend  that  a  leadiug 
question  is  by  no  means  objectionable  on  all  occasions.  Fre- 
quently the  convenience  of  court  and  counsel  are  directly  con- 
cerned by  the  allowance  of  leading  questions.  The  phenomenal 
stupidity  of  some  men  on  the  witness  stand,  the  bewildering  stub- 
Iwrnness  of  others  would  suggest  in  the  interest  of  expedition 
some  way  of  reaching  an  answer  even  through  the  objectionable 
media  of  a  leading  question. 

As  soon  as  the  witness  has  been  duly  sworn,  it  is  the  province 
of  the  party  by  whom  he  is  produced  to  examine  him.  This  is 
the  direct  examination,  and  in  this  examination  leading  questions, 
that  is,  questions  which  suggest  to  the  witness  the  answer  desired, 
or  which  embodying  a  material  fact,  admit  of  a  conclusive  answer 
by  a  simple  negative  or  affirmative,  are  not,  in  general,  allowed. 
But  this  rule  is  subject  to  common  sense  conditions,  and  it  has- 
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become  the  universal  practice  for  counsel  to  recapitulate  the^ 
acknowledged  facts  in  the  case,  which  have  been  already  estab- 
lished, and  even  to  lead  the  attention  of  the  witness  directly  to 
the  point  in  issue,  by  a  palpable  and  suggestive  question,  that 
admits  of  but  one  answer.  Most  frequently  this  method  of  ques- 
tioning prevails  in  introductory  matters,  but  even  in  respect  to 
others,  it  is  frequently  indulged,  always  tolerated  and  sometimes 
encouraged. 

And  where  it  appears  from  the  testimony  of  a  witness,  that  he 
is  adverse  to  the  party  calling  him,  the  court  is  justified  in  per- 
mitting leading  questions  to  be  put  to  him,  and  also  questions 
which  would  be  improper  save  to  an  adverse  witness.  McBride 
V.  WaUace,  62  Mich.  451. 

So  where  numerous  details  are  involved  in  the  examination^ 
dates  and  items  of  a  general  and  indiscriminate  character  are 
called  for,  and  in  countless  other  instances  where  the  most  tena- 
cious and  robust  memory  would  need  suggestions,  leading  ques- 
tions are  allowed.    Doran  v.  MvMen^  78  HI.  342. 

b.  Discretion  of  the  Trial  Judge  as  to.— The  primacy  of 
this  rule  cannot  be  questioned,  in  view  of  the  wide  range  of 
authority  which  might  be  cited  in  its  support,  and  it  is  an  equally 
well  recognized  rule  of  evidence,  that  leading  qnastions  tending 
to  show  the  prejudice,  bias,  malice,  ill-will  or  vindictiveness  of  the 
witness  against  either  party  to  the  suit  may  be  asked  and  answered 
without  infringing  upon  any  rights.  Here  again  the  sound  dis- 
cretion of  the  judge  regulates  the  scope  of  the  examination. 
Batdorffy,  Fanners'  NaL  Bank^  61  Pa.  179;  WaRace  v.  Taun- 
ton St,  R,  Co.  119  Mass.  91;  SchiUtz  v.  Third  Ave.  R.  Co.  89  N. 
T.  242. 

As  we  have  previously  seen  a  question  may  be  leading  in  form 
and  still  unobjectionable,  if  merely  intended  to  direct  the  atten- 
tion of  the  witness  to  the  subject  matter  of  his  testimony.  Lowe 
V.  Lowe,  40  Iowa,  220;  Shields  v.  Guffey,  9  Iowa,  322. 

The  pernicious  influence  of  leading  questions  is  most  felt  and 
to  be  feared  when  tlie  object  of  inquiry  is  to  ascertain  the  details 
of  a  conversation,  admission  or  agreement,  and  therefore  more 
rigor  is  called  for  and  justified  in  confining  the  direct  examination 
in  such  cases  to  its  appropriate  rules.  Per  Marcy,  e/.,  in  People 
V.  Mather,  4  "Wend.  248. 

Leading  questions  are  sometimes  eminently  proper  on  direct 
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examination,  as,  for  example,  when  it  becomes  necessary  in  an 
action  to  prove  the  contents  of  a  lost  paper,  and  a  witness  is 
called  by  the  plaintiff  on  that  point.  In  such  case  it  is  proper 
to  ask  the  witness  to  state  whether  the  paper  in  the  hands  of  the 
witness  is  a  true  copy  of  the  lost  paper.  Ada7?is  v.  Harrold,  29 
Ind.  198. 

Where  the  answer  to  a  leading  question,  which  is  objected  to, 
does  no  injury  to  the  party  objecting,  he  cannot  complain  as  to 
the  leading  form  of  the  questions.    Bvlson  v.  People^  31  111.  409. 

c.  Instances  of. — Leading  questions  as  we  have  shown  are 
such  as  may  be  answered  in  the  affirmative  or  negative,  and  sug- 
gest the  desired  answer.    Mathia  v.  Buford^  17  Tex.  152. 

A  question  to  a  witness  is  leading  which  puts  into  his  mouth 
the  words  to  be  echoed  back,  or  plainly  suggests  the  answer  which 
the  party  wishes  to  get  from  him. 

K  it  is  apparent  that  the  witness  is  in  the  interest  of  the 
adverse  party  it  is  proper  to  permit  the  direct  examination  to 
take  the  form  of  a  cross-examination. 

If  the  question  relates  to  introductory  matter  and  be  designed 
only  to  lead  the  witness  with  the  more  expedition  to  what  is 
material  to  the  issue,  it  may  be  put,  though  it  be  leading. 

Putting  the  question  in  the  alternative  form,  as  whether  or  not 
a  party  did  a  certain  act,  specifying  it,  does  not  remove  the 
objection  to  its  being  leading. 

It  is  not  allowable  to  put  a  question  which  assumes  a  fact 
proved,  which  is  not  proved,  even  on  cross-examination.  People  v. 
Mather^  4  Wend.  229-248;  Carpenter  v.  Aitihroaon^  20  111.  170; 
McClay  v.  Hedge,  18  Iowa,  66. 

Questions  suggesting  the  answer  which  the  person  putting  the 
question  wishes  or  expects  to  receive,  or  suggesting  disputed  facts 
as  to  which  the  witness  is  to  testify,  must  not,  if  objected  to  by 
the  adverse  party,  be  asked  in  an  examination  in  chief,  or  a  re- 
examination, except  with  the  permission  of  the  court,  but  such 
questions  may  be  asked  in  cross-examination.  Stephen,  Dig. 
art.  128. 

The  chief  rule  of  practice  relative  to  the  interrogation  of  wit- 
nesses is  that  which  prohibits  leading  questions:  i.  e.y  questions 
which  directly  or  indirectly  suggest  to  the  witness  the  answer  he 
is  to  give.  The  rule  is,  that  on  material  points  the  party  must 
not  lead  his  own  witnesses  but  may  lead  those  of  his  adversary. 
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in  other  words  the  leading  questions  are  allowed  in  cross-examin- 
ation, but  not  in  examination  in  chief.  State  v.  Benner^  64  Me. 
^67. 

It  is  sometimes  said  that  the  test  of  a  leading  question  is, 
whether  an  answer  to  it  by  "  Yes  "  or  "  No  "  would  be  conclusive 
upon  the  matter  in  issue,  but  although  such  questions  undoubt- 
edly come  withiu  the  rule,  it  is  by  no  means  limited  to  them. 
Where  "  Yes  "  or  "  No  "  would  be  conclusive  on  any  part  of  the 
issue,  the  question  would  be  equally  objectionable,  as  if,  on  a 
traverse  of  notice  of  dishonor  of  a  bill  of  exchange  a  witness  were 
led  either  as  to  the  fact  of  giving  the  notice,  or  as  to  the  time 
when  it  was  given.  So,  leading  questions  ought  not  to  be  put 
when  it  is  sought  to  prove  material  and  proximate  circumstances. 
Best,  Evidence,  (Morgan's  notes)  §  641. 

The  various  definitions  are  the  logical  antecedents  of  the  defi- 
nition adopted  by  the  Michigan  Supreme  Court,  and  it  is  one  of 
the  standing  marvels  of  this  entire  discussion  that  science  should 
have  waited  for  so  brief  a  definition:  "  No  question  is  leading 
which  does  not  suggest  an  answer."  Stoudt  v.  Shepherd^  73 
Mich.  588. 

It  will  be  remembered  that  the  admission  of  leading  questions 
is  discretionary  with  the  trial  court.  Stats  v.  C/iee  Gong^  16  Or. 
534;  State  v.  Pugsley^  75  Iowa,  742. 

§  285.  Witness  Mast  Remain  the  Witness  of  the  Party  Call- 
ing Him. 

a.  Misconception  on  the  Subject. — An  erroneous  notion  pre- 
vails as  to  the  question  on  whose  part  the  evidence  given  on  tlie 
cross-examination  is  to  be  considered  as  being  introduced.  It  is 
not  unusual  to  find  in  bills  of  exception,  a  statement  of  the  evi- 
dence drawn  out  on  the  cross-examination  as  evidence  introduced 
by  the  party  making  the  cross-examination  tending  to  prove  his 
case.  This  statement  is  always  incorrect  when  used  with  refer- 
ence  to  a  legitimate  cross-examination.  All  testimony  elicited  on 
such  cross-examination  consisting,  as  it  does  of  facts  which,  though 
relating  to  the  direct  examination,  may  have  been  omitted  or 
concealed  in  that  examination,  or  facts  tending  to  contradict, 
explain  or  modify  such  facts,  or  to  rebut  or  modify  such  inference 
which  might  otherwise  be  drawn  from  them,  must,  in  the  nature 
of  things  constitute  a  part  of  the  evidence  given  in  chief;  and 
39 
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both  together  must  alike  be  treated  as  i 
of  the  party  caUing  the  witness.  The 
ness  is  not  that  alone  given  in  chief,  bii 
as  contradicted,  explained,  enlarged,  iia 
crost»-examination.  It  is  simply  the  < 
Wilson  V.  Woffar,  26  Mich.  452. 

b.  The  General  Sale.— Ordinarily 

• 

tlie  witness  on  a  legitimate  cross-examinii 
part  of  the  evidence  given  in  chief,  t.  ^.,  tl 
witness  of  the  party  calling  him,  and  do 
of  the  i>arty  cros&examining  him,  who  i.< 
but  is  at  liberty  to  contradict  them  w 
matters  elicited  on  cross-examination,  ^ 
to  weaken  the  force  of  the  testimony  in 
the  jury  for  a  different  purpose.  Eii 
§  250. 

If,  however,  the  cross-examiner  asks 
answer  to  which  operates  against  his  sid 
get  rid  of  the  effect  by  objecting  to  th 
ness,  or  the  admissibility  of  the  evideu 
Humph.  100;  Boteler  v.  BeaU,  7  Gill  cV 
rtU,  U  Me.  228.  , 

The  notion  is  widely  diffused  and  has  c 
formula  that  a  party  is  bound  by  the  te? 
nesses.     The  misconception  and  error  th 
sition  is  astonishingly  prevalent,  and  it  is 
this  subdivision  to  dispel  it.    No  error  is 
able  as  that  error  which  embodies  a  sci 
one  under  review  has  absorbed  a  certaii 
has  then  become  incrusted  with  a  vast 
utterance,  judicial  and  otherwise,  that  h 
the  subject. 

The  germ  of  this  theory  is  found  in  a 
tion  that  a  party  by  calling  a  witness  repr 
belief,  and  having  introduced  him  to  the 
auspices,  and  tacitly  vouched  for  his  chan 
not  at  liberty  to  discredit  him. 

The  distinction  we  wish  to  italicize  is  t 
who  has  called  a  witness  cannot  impeach 
for  truth,  he  may  contradict  him  as  to  an 
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fied  to,  and  this,  althoiigh  the  evidence  may  collaterally  have  the 
effect  of  showing  that  the  witness  is  generally  unworthy  of  belief. 
Hunter  v.  WetseU,  84  N.  Y.  549. 

And  the  general  rule  is  that  a  party  cannot,  by  proof  of  con- 
tradictory statements  made  by  a  witness  he  has  voluntarily 
called,  attack  his  testimony,  but  is  bound  by  it,  does  not  govern 
or  apply  in  those  cases  where,  by  statutes  or  the  rules  of  the  com- 
mon law,  he  is  compelled  to  call  him,  as  in  the  cases  of  wills,  and 
in  other  cases  where  an  attesting  witness  is  required.  Peeble%  v. 
Case,  2  Bradf.  226-242;  BuUard  v.  PearaaU,  53  N.  Y.  230; 
Hunter  v.  Weteellj  84  N.  Y.  649-556;  Brown  v.  JBeUawe^  4  Pick. 
187-189-194;  Cowden  v.  Reynolds,  12  Serg.  &  R  281;  Sigfried 
V.  Levcm,  6  Serg.  &  E.  308-314;   2  Greenl.  Ev.  §  443. 

An  early  English  case  reflects  the  judicial  sentiment  on  this 
subject:  "It  is  fair  to  judge  a  party  by  his  own  witnesses.'^ 
Dillon  V.  Dillon^  3  Curtiss,  86.  If  a  party  puts  upon  the  stand 
a  witness  who  is  for  any  reason  assailable,  that  party  asserts  or 
admits  the  credibility  of  that  witness.  Varick  v.  Jackson^  2 
Wend.  166-201;  Thompson  v.  Blanchard,  4  K  Y.  303-311; 
Fordham  v.  Smith,  46  N.  Y.  638,  44  How.  Pr.  472. 

c.  Recent  Tlews  on  the  Subject. — The  repugnance  of  our 
courts  to  adhere  to  the  early  rule  that  has  exercised  such  influence 
over  this  topic,  has  received  a  very  recent  illustration.  The 
Supreme  Court  of  Colorado,  in  a  critical  review  of  the  principle  > 
underlying  the  earlier  decisions  reached  a  conclusion  in  harmony 
with  modern  ideas  and  the  best  juridical  exposition. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court,  and  it  is 
difficult  to  find  in  the  entire  field  of  judicial  expression  a  more 
luminous  piece  of  legal  analysis.  It  faithfully  reflects  the  prevail- 
ing views  on  this  subject  both  in  Colorado  and  other  jurisdictions, 
and  may  be  well  regarded  as  the  settled  rule  in  this  country. 

The  following  is  the  extract  germane  to  this  topic : 

*'  How  far  a  party  may  be  allowed  to  go  in  an  attempt  to  over- 
come the  consequences  of  damaging  testimony  given  by  his  own 
witness  is  a  question  of  considerable  difficulty.  Questions  of  this 
character  have  engaged  the  attention  of  able  jurists,  as  well  as 
learned  authors  on  the  law  of  evidence.  The  doctrine  of  the 
common  law,  as  sometimes  stated,  is  to  the  effect  that  the  party 
calling  a  witness  recommends  him  as  worthy  of  credit,  and  there- 
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fore  cannot  be  permitted  to  irapeac 
him  in  anj  way;  also,  that  as  a  witne 
able  to  the  party  calling  him,  he  miis 
tions  on  his  examination  in  chief.  E 
long  existed,  and  it  may  be  doubted  i 
were  ever  rigidly  enforced  to  the  ext 
dency  of  recent  legislation,  as  well  s 
been  to  relax  somewhat  the  rules  < 
better  opportunity  for  the  developni 
experience  has  also  shown  that  a  partj 
in  the  character  and  animus  of  a  witi 
well  as  in  the  testimony  he  is  expeci 
after  the  Mritness  has  begun  to  testify 
— ^that  he  has  to  encounter  bitter  ai 
where  he  had  expected  to  receive  onlj 
ment  This  may  be  evinced  by  reluct 
of  the  witness  in  answering  questions, 
making  or  volunteering  damaging  i 
previous  version  of  the  matter.  Unde 
a  party  is  really  taken  by  surprise  at  tl 
ness,  it  is  in  the  discretion,  and  is  of tei 
to  allow  a  party  to  put  leading  quest  i 
the  only  means  of  preventing  anunwilli 
the  truth  by  unsatisfactory  or  evasive 
cases,  where  it  is  apparent  that  a  wl 
contrary  to  the  reasonable  expectations 
such  party  should  be  allowed  to  cross- 
the  purpose  of  refreshing  his  recoUectii 
fying  his  testimony,  or  of  revealing  hi 
But  while  a  party  should,  when  the  oc 
mitted  to  interrogate  by  leading  quest 
own  witness,  and  to  ask  him  if  has  not 
different  statements  from  those  he  ha 
still  sound  discretion  must  be  exercis 
abused.  Neither  upon  reason  or  author 
to  impeach  his  own  witness  by  showing 
tion  for  truth  and  veracity  is  bad  in  tl 
known;  nor  can  a  party,  according  to  so 
to  introduce  other  witnesses  to  show 
another  time,  has  made  other  or  differe; 
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he  has  given  in  evidence  on  the  trial."    Bahcock  v.  People^  13 
Colo.  515. 

It  is  scarcely  necessary  to  state,  in  this  connection,  that  when  a 
party  by  one  witness  has  introduced  certain  testimony,  he  is  not 
necessarily  bound  thereby,  but  that  he  may  give  contradictory 
testimony  by  another  witness  or  witnesses,  and  may  thereafter,  in 
argument,  claim  the  benefit  of  the  more  favorable  portion  of  such 
contradictory  testimony.  1  Stark.  Ev.  216;  2  Phil.  Ev.  985;  Bui- 
lard  V.  PearsaU,  53  N.  Y.  230;  Ilowa/rd  v.  State,  32  Ind.  478; 
Melhuish  v.  CoUier,  15  Q.  B.  878. 

The  New  York  courts  have  indulged  an  inclination  in  favor  of 
the  views  above  expressed,  and  in  the  case  of  the  Metrojpolitam, 
Nat.  Bank  v.  Hale,  28  Hun,  341,  it  was  held  that  if  the  witness 
is  against  the  party  calling  him,  in  feeling  and  interest,  the  party  is 
not  bound  to  accept  as  unqualifiedly  true  the  first  answer  given, 
but  may  pursue  the  inquiry  further,  and  conduct  the  examination 
as  he  would  a  cross-examination. 

The  decisions  have  exercised  a  moulding  influence  in  the  devel- 
opment of  an  important  subdivision  of  the  law  of  evidence.  Cer- 
tain doctrines  are  plainly  derived  from  them,  as  their  chief,  though 
not,  perhaps,  their  only  source  of  inspiration.  Full  scope  and 
effect  of  such  an  important  invasion  of  a  venerated  and  time- 
honored  rule  of  evidence  can  only  be  understood  by  a  clear  per. 
ception  of  the  relations  which  connect  these  recent  utterances 
of  the  courts  with  the  early  reasoning  which  formulated  the  con- 
trary rule. 

Counsel  conducting  a  direct  examination  should  carefully  avoid 
traveling  outside  of  the  affirmative  case,  by  attempting  to  antici- 
pate the  defense,  as  the  opposite  course  may  enable  the  adverse 
party  on  cross-examination  to  draw  out  testimony  material  to  the 
defense  without  overstepping  the  bounds  of  legitimate  cross- 
examination,  or  forfeiting  the  latitude  allowed  thereon.  Baylies* 
Trial  Pr.  176. 

§  286.  Impeaehment  of  Witnesses. 

a.  Universality  of  Rule  Allowing. — It  is  axiomatic  that, 
under  the  rules  of  evidence  recognized  and  established  in  this 
country,  a  witness  may  be  cross-examined  as  to  specific  facts,  that 
if  disclosed  would  tend  to  discredit  him.  This  is  an  inexorable 
corollary  of  the  relaxed  rules  under  which  competency  has  been 
accorded  to  all  persons,  but  there  must  be  incessant  apprehension 
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of  the  wide  distinction  between  the  en 
their  credibility.     Modem  legislation, 
the  entire  country,  the  discloeures  of    t 
every  controversy,  all  these  demand  m^ 
of  every  obstruction  that  has  impeded  t 
the  policy  of  the  modern  law  -will  plac 
every  gradation  of  character  without  tin 
moral  or  intellectual  or  monetarv  stati 
him  as  legitimate  prey  to  whatever  depr 
counsel  may  inflict  touching  his  moral 
way  of  a  question  which  has  a  tendency 
credibility  is  permissible,  and  counsel 
pillory,  by  legitimate  comment  and  warra 
tion  and  name  of  one  who,  offering  hiinst 
to  have  fallen  by  crime,  inebriation  and  Ji 
deptlis  of  infamy  as  to  be  utterly  unwort] 
under  the  solenmities  of  an  oath. 

Such  questions  calculated  to  produce  i 
relevant,  and  the  extent  to  which  thev  ma 
ter  entirely  within  the  discretion  of  the  tr'u 
Morse,  58  N.  H.  165;  Storm  v.  UniUd  Stu 
ed.  42;  Rusling  v.  Bray,  37  X.  J.  Eq.  174; 
46  Mich,  336;  MuU^r  v.  St.  Lrmu  Hosjnt 
Player  v.  Burlington,  C.  E.  db  ^.  Ji.  Co. 
Bend  V.  Hardy,  98  Ind.  577. 

It  is  always  competent  to  show  that  a  wi 
the  trial  of  an  action  is  hostile  in  his  feel i 
against  whom  he  is  called  to  testify,  or  that 
toward  that  party,  or  even  ill  will  or  preju 
kin,  9  Cush.  365;  CoUins  v.  Stephenson,  S  < 
Wood,  26  N.  H.  363;  Hutchinson  v.  Wheekr, 
V.  Welton,  7  Conn.  71. 

b.  What  Necessary  to  Show  Witness.- 

poses  to  impeach  a  witness  by  proving  incoiis 
ments,  it  is  suflScient  to  show  the  witness  or  read  ] 
if  its  genuineness  is  admitted,  the  partj  can  ir 
has  the  case  and  the  right  to  put  in  evidenc 
legal  right  of  the  other  party  or  the  witness 
explanation  of  the  contents  of  the  paper  uiit 
introduced  in  evidence.     It  is  within  the  discre 
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however,  to  vary  the  order  of  proof.    SoTnertze  v.  East  lii/oer 
Nat  Bank,  49  N.  Y.  577. 

c.  Tiews  of  Chief  Justice  Church. — Chief  Justice  Church, 
in  the  course  of  a  singularly  able  opinion  in  the  case  last  cited, 
throws  an  illumination  on  this  subject  that  dispels  all  obscurity. 
^*  It  is  said  that  the  letter  should  have  been  introduced  in  evidence 
at  the  time,  so  that  the  witness  might  either  explain  his  evidence 
or  the  statements  contained  in  the  paper.  Without  determining 
whether  the  court  might,  in  its  discretion,  permit  that  course,  the 
orderly  way  was  to  withhold  the  paper  until  the  other  party  rested 
and  he  took  the  case.  The  witness  could  then  be  recalled  and 
make  any  explanation  he  might  have.  Keither  his  rights  nor  that 
of  the  party  would  have  been  interfered  with  by  this  course.  In 
oase  of  oral  declarations  out  of  court,  the  contradicting  witnesses 
are  never  called  until  the  party  proposing  to  introduce  them  has 
the  right  to  produce  evidence  on  his  part,  and  the  explanations  of 
the  witness  sought  to  be  impeached  are  usually  given  after  that, 
although  the  court  may  sometimes  vary  the  order  of  evidence  as 
a  matter  of  discretion.  The  rule  is  substantially  the  same  in 
both  cases,  except  as  it  is  necessarily  varied  by  the  nature  of 
the  impeaching  evidence.  As  to  oral  declarations,  the  atten- 
tion of  the  witness  must  be  called  to  the  time  and  place  and 
particular  language  used,  in  order  that  he  may  recall  the  circum- 
stances and  make  an  intelligent  answer,  but  as  to  written  state- 
ments, this  is  xmnecessary,  when  the  witness  is  shown  the  paper 
itself,  and  admits  that  he  wrote  or  signed  it  and  knows  its  contents. 
The  rule  indicated  preserves  the  orderly  course  of  the  trial,  and 
-does  no  injustice  to  the  witness  or  either  party,  and  such  I  under- 
stand to  be  the  rule  sanctioned  by  authority." 

d.  Not  Concluded  by  Unfayorable  Testimony. — It  is  a  well 
established  rule  of  evidence  in  both  civil  and  criminal  actions  that 
a  party  is  not  concluded  by  the  unfavorable  testimony  of  his  wit- 
ness, but  may  prove  his  case  by  other  evidence.  He  is  not  pre- 
cluded from  proving  any  fact  relevant  to  the  issue,  by  any 
competent  evidence,  though  it  be  a  direct  contradiction  of  the 
testimony  of  a  former  witness  called  by  him.  And  generally, 
where  a  witness  is  an  unwilling  one,  or  hostile  to  the  party  calling 
him,  or  stands  in  a  situation  which  makes  him  necessarily  adverse 
to  the  party,  his  examination  in  chief  may  be  allowed  to  assume 
something  of  the  form  and  character  of  a  cross-examination,  at 
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of  the  wide  distinction  between  the  competency  of  witnesaee  and 
their  credibility.  Modern  legislation,  the  juridical  sentiment  of 
the  entire  country,  the  disclosures  of  the  underlying  equities  of 
every  controversy,  all  these  demand  more  light,  and  the  removal 
of  every  obstruction  that  has  impeded  the  progress  of  light;  hence 
the  policy  of  the  modern  law  will  place  within  the  witness-box 
every  gradation  of  character  without  the  least  reference  to  social, 
moral  or  intellectual  or  monetary  status, — but  there  she  leaves 
him  as  legitimate  prey  to  whatever  depredations  the  ingenuity  of 
counsel  may  inflict  touching  his  moral  sense.  Anything  in  the 
way  of  a  question  which  has  a  tendency  to  impair  or  subvert  his 
credibility  is  permissible,  and  counsel  may  flay,  excoriate  and 
pillory,  by  legitimate  comment  and  warrantable  scorn,  the  reputa- 
tion and  name  of  one  who,  offering  himself  as  a  witness,  is  shown 
to  have  fallen  by  crime,  inebriation  and  lust  into  such  incredible 
depths  of  infamy  as  to  be  utterly  unworthy  of  belief,  even  when 
under  the  solemnities  of  an  oath. 

Such  questions  calculated  to  produce  such  a  result  are  always 
relevant,  and  the  extent  to  which  they  may  be  indulged  is  a  mat- 
ter entirely  within  the  discretion  of  the  trial  court.  Gutterson  v. 
Morse,  58  N.  H.  165;  Storm  v.  United  States,  94  U.  S.  76,  24  L. 
ed,  42;  SvMing  v.  Bray,  37  X.  J.  Eq.  174;  Marx  v.  Hiheiidegen, 
46  Mich.  336;  MuU^r  v.  St.  Louis  Hospital  Asso,  73  Mo.  242; 
Player  v.  Burlington,  C,  i?.  dc  y,  R.  Co.  62  Iowa,  723;  South 
Bend  v.  Hardy,  98  Ind.  577. 

It  is  always  competent  to  show  that  a  witness  produced  upon 
the  trial  of  an  action  is  hostile  in  his  feelings  toward  the  party 
against  whom  he  is  called  to  testify,  or  that  he  entertains  malice 
toward  that  party,  or  even  ill  will  or  prejudice.  Long  v.  Lamfi- 
kiny  9  Cush.  365;  CoUins  v.  St^pheiison,  8  Gray,  438;  Drew  v. 
Wood,  26  N.  H.  363;  Hutchinson  v.  Wheeler,  35  Yt.  340;  Atwood 
V.  Welton,  7  Conn.  71. 

b.  What  Necessary  to  Show  Witness. — Where  a  party  pro- 
poses to  impeach  a  witness  by  proving  inconsistent  written  state- 
ments, it  is  suflScient  to  show  the  witness  or  read  to  him  the  paper,and 
if  its  genuineness  is  admitted,  the  party  can  introduce  it  when  he 
has  the  case  and  the  right  to  put  in  evidence;  and  it  is  not  the 
legal  right  of  the  other  party  or  the  witness  to  enter  into  any 
explanation  of  the  contents  of  the  paper  until  after  it  has  been 
introduced  in  evidence.     It  is  within  the  discretion  of  the  court, 


THB   EXAMINATION   OF   WITNESSES.  616 

however,  to  vary  the  order  of  proof.    Romertze  v.  East  Bvoer 
Nat  Bank,  49  N.  Y.  577. 

c.  Tiews  of  Chief  Justice  Church. — Chief  Justice  Church, 
in  the  course  of  a  singularly  able  opinion  in  the  case  last  cited, 
throws  an  illumination  on  this  subject  that  dispels  all  obscurity. 
^'  It  is  said  that  the  letter  should  have  been  introduced  in  evidence 
at  the  time,  so  that  the  witness  might  either  explain  his  evidence 
or  the  statements  contained  in  the  paper.  Without  determining 
whether  the  court  might,  in  its  discretion,  permit  that  course,  the 
orderly  way  was  to  withhold  the  paper  until  the  other  party  rested 
And  he  took  the  case.  The  witness  could  then  be  recalled  and 
make  any  explanation  he  might  have.  Neither  his  rights  nor  that 
of  the  party  would  have  been  interfered  with  by  this  course.  In 
oase  of  oral  declarations  out  of  court,  the  contradicting  witnesses 
Are  never  called  until  the  party  proposing  to  introduce  them  has 
the  right  to  produce  evidence  on  his  part,  and  the  explanations  of 
the  witness  sought  to  be  impeached  are  usually  given  after  that, 
although  the  court  may  sometimes  vary  the  order  of  evidence  as 
a  matter  of  discretion.  The  rule  is  substantially  the  same  in 
both  cases,  except  as  it  is  necessarily  varied  by  the  nature  of 
the  impeaching  evidence.  As  to  oral  declarations,  the  atten- 
tion of  the  witness  must  be  called  to  the  time  and  place  and 
particular  language  used,  in  order  that  he  may  recall  the  circum- 
stances and  make  an  intelligent  answer,  but  as  to  written  state- 
ments, this  is  unnecessary,  when  the  witness  is  shown  the  paper 
itself,  and  admits  that  he  wrote  or  signed  it  and  knows  its  contents. 
The  rule  indicated  preserves  the  orderly  course  of  the  trial,  and 
-does  no  injustice  to  the  witness  or  either  party,  and  such  I  under- 
stand to  be  the  rule  sanctioned  by  authority." 

d.  Not  Concluded  by  Unfavorable  Testimony. — It  is  a  well 
established  rule  of  evidence  in  both  civil  and  criminal  actions  that 
a  party  is  not  concluded  by  the  unfavorable  testimony  of  his  wit- 
ness, but  may  prove  his  case  by  other  evidence.  He  is  not  pre- 
cluded from  proving  any  fact  relevant  to  the  issue,  by  any 
competent  evidence,  though  it  be  a  direct  contradiction  of  the 
testimony  of  a  former  witness  called  by  him.  And  generally, 
where  a  witness  is  an  unwilling  one,  or  hostile  to  the  party  calling 
him,  or  stands  in  a  situation  which  makes  him  necessarily  adverse 
to  the  party,  his  examination  in  chief  may  be  allowed  to  assume 
something  of  the  form  and  character  of  a  cross-examination,  at 
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least  to  the  extent  of  allowing  leading  questions  to  be  pat  to  him» 
Hurley  v.  StaU,  4  L.  R.  A.  161,  46  Ohio  St.  320. 

Sometimes  rather  loose  language  has  l^een  indulged  in  to  the 
general  effect  that  a  party  cannot  impeach  his  own  witness,  but 
when  an  examination  is  made  as  to  the  limits  of  the  rule,  tlie 
result  will  be  found  to  be  that  the  result  only  prohibits  this 
impeachment  in  three  cases,  viz:  1.  the  calling  of  witnesses  to 
impeach  the  general  character  of  the  witness;  2.  the  proof  of  prior 
contradictory  statements  by  him;  and  3.  a  contradiction  of  tlie 
witness  by  another,  when  the  effect  is  only  to  impeach  and  not  to 
give  any  material  evidence  upon  any  issue  in  the  case.  La/wrence 
V.  Ba/rker,  5  Wend.  301-305;  2  Stark.  Ev.  (9th  Am.  ed.)  244-250. 

The  State  cannot  impeach  her  own  witness  {Quinn  y.  State,  14 
Ind.  589);  but  it  has  been  held  in  North  Carolina  that  the  attor- 
ney-general may  introduce  evidence  to  discredit  a  witness  for  tlie 
Commonwealth.  State  v.  Norris,  1  Hayw.  (N.  0.)  438;  Queen  \^ 
State,  5  Harr.  &  J.  232;  1  Roscoe,  Crira.  Ev.  159. 

Texas  Code  of  Criminal  Procedure,  art.  755,  provides  that 
"The  rule  that  the  party  introducing  the  witness  shall  not  attack 
his  testimony  is  so  far  modified  that  any  party,  when  facts  stated 
by  the  witness  are  injurious  to  his  cause,  may  attack  his  testimony 
in  any  manner,  except  by  proving  his  bad  character;"  but  before 
this  rule  can  be  applied,  the  witness  must  have  stated  some  fact 
in  evidence  which  was  injurious  to  the  party  in  whose  behaK  he 
was  testifying,  and  it  is  not  sufficient  that  he  merely  made  a  state- 
ment different  from  that  which  the  party  had  reason  to,  and  did 
believe,  he  would  make.    Bennett  v.  State,  24  Tex.  App.  73. 

e.  Proof  of  Statements  Inconsistent  with  Present  Tes* 
timony. — Every  witness  under  cross-examination  in  any  pro- 
ceeding, civU  or  criminal,  may  be  asked  whether  has  made  any 
former  statements  relative  to  the  subject  matter  of  the  action,  and 
inconsistent  with  his  present  testimony,  the  circumstances  of  the 
supposed  statements  being  sufficiently  referred  to  to  designate  the 
particular  occasion,  and  if  he  does  not  distinctly  admit  that  he  has 
made  such  a  statement,  proof  may  be  given  tliat  he  did  in  fact 
make  it.     Stephen,  Dis^.  art.  131. 

The  above  paragraph  states  the  familiar  rule  in  force  through- 
out this  country,  and  which  is  enforced  with  practical  unanimity 
by  both  the  civil  and  the  criminal  courts.  To  authorize  proof  of 
previous  acts  or  declarations  of  a  witness  for  the  purpose  of  inval- 
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idating  his  testimony,  the  witness  must,  previous  to  the  introduc- 
tion of  8uch  evidence,  be  examined  as  to  the  matter. 

1  Witness  May  Explain  Inconsistencies. — ^A  witness  should 
always  be  allowed  to  explain  what  he  has  said  or  done  concerning 
the  matter  under  investigation,  otherwise  his  reputation  might 
suffer  wrongfully.  If  his  attention  is  not  called,  by  cross-exam- 
ination, to  the  supposed  contradiction,  he  will  have  no  opportunity 
to  explain  supposed  contradictions  or  errors,  by  making  more  full 
statements,  or  showing  the  connection  of  things,  or  defining  his 
meaning  of  expressions  and  the  terms  he  may  have  used.  No 
man  always  conveys  his  ideas  in  the  same  language.  Many  even 
of  the  most  learned,  fail  to  express  themselves  clearly  and  proper- 
ly. In  such  case,  a  few  explanatory  words  may  reconcile  seeming 
contradictions.  It  would  be  unjust  that  the  party  should  suffer 
where  he  has  no  means  of  giving  an  explanation,  which  may  be 
most  ample  and  cruel  to  a  witness  to  discredit  him,  thereby 
injuring  his  character  without  allowing  him  to  show  that  he  has 
committed  no  fault.  Hence  the  rule  that  contradictory  state- 
ments and  acts  of  an  inconsistent  character  cannot  be  given  in 
evidence,  without  preparing  the  way  for  its  admission  by  cross- 
examining  the  witness  as  to  the  supposed  contradictory  state- 
ments. 

g.  Witness's  Attention  Called  to  What. — When  a  witness 
has  been  examined  as  to  a  particular  transaction,  if  the  other 
side  were  permitted  to  give  in  evidence  declarations  made  by 
him  respecting  those  transactions,  at  variance  with  his  testimony, 
without  first  calling  the  attention  to  those  declarations,  and 
refreshing  his  memory  with  regard  to  them,  it  would,  as  has  been 
observed,  have  an  unfair  effect  upon  his  credit. 

In  The  Queen's  Case,  2  Brod.  &  B.  312,  Abbott,  C%.  J.,  said: 
"If  the  witness  admits  the  words  or  declarations  imputed  to  him, 
the  proof  on  the  other  side  becomes  unnecessary;  and  the  witness 
has  an  opportunity  of  giving  such  reason,  explanation  or  exculpa- 
tion of  his  conduct,  if  any  there  may  be,  as  the  particular  trans- 
action may  happen  to  furnish. 

In  ArigTis  v.  Smith,  1  Mood.  &  M.  473,  Tindal,  Ch,  J.,  said: 
"I  understood  the  rule  to  be  that  before  you  can  contradict  a  wit- 
ness by  showing  that  he  has  at  some  other  time  said  something 
inconsistent  with  his  present  evidence,  you  must  ask  him  as  to  the 
time  and  place  and  person  involved  in  the  supposed  contradiction.'^ 
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PhiL  Ev.  (Cow.  &  H.  notes)  774r-775;  WiUiarm  v.  Turner,  7  Ga. 
348;  Doe  v.  Reagan,  5  Blackf.  217;  Johnson  v.  Kinsey,  7  G«.  438; 
FranTdin  Bank  v.  Penneylvania,  D.  &  M.  Steam  Noah,  Co,  11 
<jill  &  J.  28;  Palmer  v.  Haight,  2  Barb.  210,  213;  McKinney  v, 
^'isti,  1  McLean,  640;  Moore  v.  Bettis,  11  Humph.  67;  United 
States  V.  Dickinson,  2  McLean,  325;  Ghapin  v.  5^^,  4  McLean, 
378-381;  Weinzorpfiin  v.  xSto^^,  7  Blackf.  186;  (7Ae^*  t.  Whea^by, 
11  Humph.  556;  ^^J«  v.  DeBaun,  8  Ark.  610;  Clementine  v. 
-SiJa^,  14  Mo.  112;  Regnier  v,  Ciiit>^,  7  111.  34;  iTin^  v.  Wicks,  20 
Ohio,  87. 

Li  Carpenter  v,  TToZZ,  11  Ad.  &  El.  803,  Demnan,  C%.  J,,  the 
other  judges  concurring,  said:  "When  words  are  to  be  proved 
as  having  been  uttered  by  a  witness,  it  is  always  expected  that  he 
shall  have  an  opportunity  to  explain."  Reg,  v.  St,  George,  9 
Car.  &  P.  483;  Johnston  v.  Todd,  5  Beav.  600-602,  cited  in  1 
Greenl.  Ev.  581;  Ccmrad  v.  Griffey,  52  U.  S.  11  How.  480,  13  L. 
ed.  779. 

In  Everson  v.  Carpenter,  17  Wend.  419,  referring  to  the 
requisites  for  admitting  a  written  instrument  by  way  of  contra- 
diction, Cowen,  J,,  said:  "It  was  introduced  with  the  proper 
preliminary  question  to  the  witness,  whether  he  had  made  the 
indenture  and  the  representation  about  to  be  imputed  to  him. 
He  answered  with  such  explanations  as  occurred  to  him.  Here 
was  all  the  precaution  required  by  this  kind  of  examination  by 
The  Queen's  Case  and  others." 

h.  Examination  by  Commission  or  Deposition. — In  IRm- 
ball  V.  Davis,  19  Wend.  437,  Nelson,  Ch,  J.,  considered 
tliis  question  at  length,  in  a  case  where  the  defendant  offered  to 
prove  that  witnesses  who  had  been  examined  under  a  commission 
had  subsequently  made  statements  contradicting  their  written 
testimony.     The  marginal  note  of  this  decision  is  in  these  words: 

"The  declaration  of  witnesses  whose  testimony  has  been  taken 
under  a  commission,  made  subsequent  to  the  taking  of  their  testi- 
mony, contradicting  or  invaUdating  their  testimony  as  contained 
in  the  testimony,  is  inadmissible  in  evidence,  if  objected  to;  the 
only  way  for  a  party  to  avail  himself  of  such  declarations  is  to  sue 
out  a  second  commission;  such  evidence  is  always  inadmissible 
until  the  witness  whose  testimony  is  thus  sought  to  be  impeached 
has  been  examined  upon  the  point  and  his  attention  particularly 
directed  to  the  circumstances  of  the  transanction,  so  as  to  furnish 
him  an  opportunity  for  explanation  or  exculpation." 
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This  case  went  to  the  Court  of  Errors,  and  is  reported  in  26 
"Wend.  259,  where  it  was  affirmed.  Walworth,  ChanceUor^  there 
said:  "I  concnr  with  the  supreme  court  in  the  opinion  that  it 
^B&  improper  to  give  the  declarations  of  the  witnesses  in  evidence 
without  giving  them,  in  the  first  place,  an  opportunity  to  explain; 
and  the  fact  that  the  witnesses  had  been  examined  under  a  com- 
mission did  not  prevent  the  operation  of  the  principle  upon  which 
the  rule  is  founded." 

Edwards,  Senator^  said  he  was  satisfied  with  Chief  Jvstice  Nel- 
son's reasoning  on  this  question. 

"The  rule  that  witnesses  cannot  be  contradicted  by  proof  of 
previous  counter  declarations,  either  written  or  verbal,  applies  to 
testimony  taken  by  depositions,  and  if  such  supposed  contradic- 
tory declarations  exist  at  the  time  the  deposition  is  taken,  the 
witness  must  have  an  opportunity  afforded  him  of  explaining  it, 
if  in  his  power."  The  reason  of  the  rule  is,  that  he  may  have  it 
in  his  power  to  explain  the  apparent  contradiction,  and  the  rule  is 
the  same,  whether  the  declarations  of  the  witness  supposed  to 
contradict  his  testimony  be  written  or  verbal  (3  Stark.  Ev.  1741). 
^*The  question  is  usually  made  when  the  witnesses  are  examined 
orally  in  open  court,  and  in  our  opinion  it  must  also  apply  to  tes- 
timony taken  by  deposition,  as  the  deposition  is  a  mere  substitute 
for  the  witness;  and  we  can  perceive  no  reason  why  the  witness 
testifying  in  this  should  not  be  entitled  to  the  same  protection  aa 
if  he  had  testified  orally,  in  the  presence  of  the  court  and  jury. 
If  this  paper  existed  when  the  plaintiff  was  notified  that  the  depo- 
sition of  the  witness  was  to  be  taken,  and  was  informed  by  the 
interrogatories  of  the  testimony  the  witness  was  expected  to  give, 
it  was  his  duty  to  give  him  an  opportunity  of  explaining  it,  if  he 
-could,  and  reconciling  it  with  the  evidence  he  then  gave,  if  there 
was  any  real  or  apparent  contradiction  between  them."  Howell 
V.  Reynolds^  12  Ala.  128. 

i.  The  Settled  Rule. — The  rule  is  well  settled  in  England, 
that  a  witness  cannot  be  impeached  by  showing  that  he  had  made 
<5ontradictory  statements  from  those  sworn  to,  unless  on  his  ex- 
amination he  was  asked  whether  he  had  not  made  such  statements 
to  the  individuals  by  whom  the  proof  was  expected  to  be  given. 
The  Queen^a  Case^  2  Brod.  &  B.  312;  Angus  v.  Smithy  1  Mood. 
<fe  M.  473;  3  Stark.  Ev.  1740,  1753,  1754;  Carpenter  v.  WaU,  11 
Ad.  &  El.  803. 
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The  rule  is  founded  upon  common  sense,  and  is  essential  to 
protect  the  character  of  a  witness.  His  memory  is  refreshed  by 
the  necessary  inquiries,  which  enables  him  to  explain  the  state^ 
ments  referred  to,  and  show  they  were  made  under  a  mistake,  or 
that  there  was  no  discrepancy  between  them  and  his  testimony. 

j.  General  Rule  in  this  Country. — The  rule  is  generally  es- 
tablished in  this  country  as  in  England.  Doe  v.  Rea^an^  5 
Blackf.  217;  Franklin  Bank  v.  Pennsylvania^  D,  cfe  M.  Steam 
Nav.  Co.  11  Gill  &  J.  28;  Palmer  v.  Haight,  2  Barb.  210-213; 
McKinney  v.  Neil,  1  McLean,  540;  United  States  v.  Dickinson^ 
2  McLean,  325;  Chapin  v.  Siger^  4  McLean,  378,  381;  Jenkins 
V.  Eldredge,  3  Story,  181-284;  KimbaU  v.  Davis,  19  Wend.  437, 
25  Wend.  259. 

Where  witness  proof  has  been  offered  against  the  testimony  of 
a  witness  under  oath,  in  order  to  impeach  his  veracity,  establish- 
ing that  he  has  given  a  different  account  at  another  time,  we  are 
of  the  opinion  that  in  general,  evidence  is  not  admissible  in  order 
to  confirm  his  testimony,  to  prove  that  at  other  times  he  has  given 
the  same  account  that  he  has  under  oath;  for  it  is  his  mere  dec- 
laration of  the  fact,  and  that  is  not  evidence.  His  testimony  un- 
der oath  is  better  evidence  than  his  confirmatory  declarations  not 
under  oath,  and  the  repetition  of  his  assertions  does  not  carry  his 
credibility  further,  if  so  far  as  his  oath.  We  say  in  general,  be- 
cause there  are  exceptions;  but  they  are  of  a  peculiar  nature, 
applicable  to  circumstances  that  seldom  arise;  as  where  the 
testimony  is  assailed  as  a  fabrication  of  a  recent  date,  or  a  com- 
plaint recently  made;  for  there,  in  order  to  repel  such  imputation, 
proof  of  the  antecedent  declaration  of  the  party  may  be  admitted. 
It  is  true  that  in  LuttereU  v.  Reyndl,  1  Mod.  282,  it  was  held 
that  though  hearsay  be  not  allowed  as  direct  evidence,  yet  it  may 
be  admitted  in  corroboration  of  a  witness's  testimony  to  show  that 
he  afliirmed  the  same  thing  upon  other  occasions,  and  that  he  is 
still  constant  to  himself.  Lord  Chi^f  Baron  Gilbert  has  asserted 
the  same  opinion  in  his  treatise  on  Evidence  (page  135).  But 
Mr.  Justice  Buller  in  his  Nisi  Prius  Treatise  (page  294),  says: 
"But  clearly  it  is  not  evidence  in  chief;  and  it  seems  evident 
whether  it  is  so  or  not."  The  same  question  came  before  the 
House  of  Lords  in  the  Berkeley  Peerage  Case,  8  H.  L.  Cas.  21, 
and  it  was  there  said  by  Ij)rd  Redesdale  that  he  had  always  un- 
derstood that  for  the  purpose  of  impugning  the  testimony  of  a 
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witness,  his  declarations  at  another  time  might  be  inqnired  into, 
hut. not  for  the  purpose  of  confirming  his  evidence.  Lord  Eldon 
^expressed  liis  decided  opinion  that  this  was  the  true  rule  to  be 
observed  by  the  counsel  in  the  cause.  Lord  Chief  Justice  Eyre, 
is  also  represented  as  having  rejected  such  evidence  when  offered 
on  behalf  of  the  defendant  in  a  prosecution  for  forgery.  We 
think  this  is  not  only  the  better  but  the  true  opinion,  and  well 
founded  on  the  general  principles  of  evidence.  There  is  this 
Additional  objection  to  the  admission  of  confirmatory  evidence, 
that  it  may  be  of  subsequent  declarations,  which  he  was  conscious 
that  he  had  made,  and  which  he  might  now  have  a  motion  to 
qualify,  or  weaken  or  destroy.  EUicott  v.  Pearly  35  U.  S.  10  Pet. 
412,  9  L.  ed.  475. 

The  statement  which  you  seek  to  draw  out  on  cross-examina- 
tion with  a  view  to  show  a  contradictory  statement  by  the  ad- 
verse witness  in  respect  to  it,  must  not  only  relate  to  the  issue, 
but  it  must  be  a  matter  of  fact,  and  not  merely  a  former  opinion 
of  the  witness  in  relation  to  the  matter  in  issue,  inconsistent  with 
A  different  opinion  which  now  appears  to  be  warranted  by  his 
testimony;  for  example,  a  statement  of  the  witness  that,  in  his 
opinion  the  party  for  whom  he  is  testifying,  had  not  a  leg  to  stand 
on  in  the  case.    Elton  v.  LarkinSj  5  Car.  &  P.  385. 

But  it  is  otherwise  where  the  opinion  of  the  witness  {e.  ^.  as  to 
the  value)  is  admissible  iq  evidence,  he  may  be  cross-examined  as 
to  any  previous  contradiction  in  his  opinion;  and  if  he  deny  that 
he  may  be  discredited  by  showing  the  fact.  Daniels  y.  Conrad, 
4  Leigh,  401,  405,  406. 

The  transaction  inquired  about  must  be  relevant.  A  witness 
is  not  to  be  cross-examined  as  to  a  distinct  collateral  fact  for  the 
purpose  of  afterwards  impeaching  his  testimony.  Lawrence  v. 
Ba/rker,  5  Wend.  301,  303,  305. 

In  general  whenever  a  fact  would  be  relevant  as  affecting  the 
credit  of  the  witness,  and  might  be  inquired  of  upon  cross-exam- 
ination, the  same  effect  may  be  shown  to  impeach  his  credit  where 
he  is  absent,  having  made  a  deposition  {L>aggett  v.  Tollman,  8 
Conn.  169, 177, 178);  but  not  collateral  matters.  United  States 
V.  W/iite,  5  Cranch,  C.  C.  38. 

Where  the  credit  of  a  witness  is  impeached  by  proof  that  he 
has  made  declarations  inconsistent  with  what  he  has  sworn  to,  in 
reply  to  such  evidence,  proof  of  his  declarations  on  other  occa- 
fiions,  consistent  with  what  he  has  sworn  to,  is  admissible.     Lyles 
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V.  Zi/les,  1  Hill,  Eq.  77.  But  6ee  Sbtchkiss  v.  Germania  F.  Ins, 
Co.  5  Hun,  90;  Herrick  v.  Smith,  13  Hun,  446. 

Nor  ifi  evidence  of  good  character  admissible  to  sustain  in  such 
a  Cflse.  Hannah  v.  McKellip,  49  Barb.  342;  Frost  v.  McCa/rgar^ 
29  Barb.  617. 

The  rule  that  a  party  cannot  discredit  his  own  witness  by  prov- 
ing that  he  had  made  contradictory  statements  at  other  times 
(  United  States  v.  Jones,  3  Wash.  C.  C.  209);  does  not  apply  to 
those  cases  where  the  party  is  under  the  necessity  of  calling  the 
Bubscribing  witnesses  to  an  instrument.  Dennett  t.  Dow,  IT 
Me.  19. 

In  order  to  impeach  a  witness,  in  order  to  prove  that  he  has, 
ont  of  court,  made  declarations  or  statements  inconsistent  witti, 
or  contradictory  of  his  testimony,  the  witness  must  first  be 
asked,  upon  cross-examination,  regarding  such  contradiction. 
Unless  this  has  been  done,  it  is  incompetent  to  prove  such  state- 
ments or  declarations.  Conrad  v.  Griffey,  57  U.  S.  16  How.  38, 
14  L.  ed.  835;  McKinney  v.  iV^eJ?,  1  McLean,  540;  United  States 
V.  Dickinson,  2  McLean,  325;  Chapin  v,  Siffer,i  McLean,  378; 
Kirnldll  v.  DaA)is,  19  Wend.  437;  Palmer  v.  Haight,  2  Barb. 
210;  Valton  v.  National  Fund  Z.  Asmr.  Soc.  22  Barb.  9;  Van 
Cort  V.  Van  Cort,  4  Edw.  Ch.  621,  6  L.  ed.  997;  The  Queen's 
Case,  2  Brod.  &  B.  284;  Everson  v.  Oa/rjpenter,  17  Wend.  419; 
Clapp  V.  Wilson,  5  Denio,  285;  Hoot  v.  Brown,  4  Hun,  797; 
Crane  v.  ITardman,  4  E,  D.  Smith,  448;  Van  Ness  v.  Bush,  14 
Abb.  Pr.  33,  22  How.  Pr.  481. 

But  in  Connecticut  it  has  been  held  that  the  credit  of  a  witness 
may  be  impeached  by  proof  that  he  has  made  statements  ont  of 
court  on  the  same  subject,  contrary  to  what  he  swears  at  the 
trial;  without  having  inquired  of  the  witness  on  cross-examina- 
tioii  whether  he  had  made  such  contradictory  statements.  Hedge 
V.  Clapp,  22  Conn.  262;  disapproving  The  Queen's  Case,  2  Brod. 
&  B.  310. 

Also  in  Massachusetts,  a  witness  may  be  impeached  as  to 
material  matter,  by  proving  different  statements  made  by  him 
out  of  court,  either  before  or  after  trial,  and  it  is  not  necessary 
first  to  ask  him  if  he  ever  made  such  statements.  Tucker  v. 
Welsh,  17  Mass.  160. 

A  witness  cannot  be  discredited  by  proving  that  he  made  a 
certain  remark,  which  in  his  examination  he  does  not  deny,  but 
cannot  recollect.     Giltner  v,  Oorham,  4  McLean,  402. 
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A  witness  may  discredited  by  proof  of  inconsistent  stiitements 
made  out  of  court.  Harper  v.  Eeily^  1  Cranch,  C.  0. 100;  Brigga 
V.  Wheeler^  16  Hun,  583. 

The  attention  of  the  witness  must  be  called  to  the  time  and 
place,  when  and  where,  and  the  person  to  whom  the  alleged  dec- 
larations were  made,  before  the  inconsistent  declarations  can  be 
given  in  evidence.     Pahner  v.  Haight^  2  Barb.  210. 

But  the  name  of  the  person  is  not  necessary;  it  is  enough  if  the 
attention  of  the  witness  had  been  directed  to  the  time,  place  and 
circumstances  of  the  alleged  conversation,  with  reasonable  cer- 
tainty {People  V.  Austin^  1  Park.  Crim.  Rep.  154);  nor  is  the 
time  or  place  essential,  where  the  occasion  is  clearly  indicated  by 
other  circumstances.     Rockwell  v.  Brown^  36  N.  Y.  207. 

Where  the  former  contradictory  statements  are  contained  in  a 
statement  in  writing,  signed  and  sworn  to  by  the  witness,  it  is 
sufficient  preliminary  examination  to  show  the  paper  to  the  wit- 
ness and  ask  liim  whether  the  signature  is  his,  without  interrogat- 
ing him  as  to  the  particular  statements  contained  therein.  Clapp 
V.  Wilson^  5  Denio,  285;  Honstine  v.  G* Donnelly  5  Hun,  472; 
Bellinger  v.  People^  8  Wend.  595;  Contra^  KhiibaU  v.  DaviSj  19 
Wend.  437;  Stacy  v.  Graham^  3  Duer,  444. 

A  witness  cannot  be  impeached  by  disproving  irrelevant  state- 
ments brought  out  on  cross-examination.  United  States  v.  Whitey 
5  Cranch,  0. 0.  38. 

k.  Foundation  Necessary  to  Impeach. — After  the  attention 
of  counsel  cross-examining  witness  has  been  called  to  the  rule 
that  he  cannot  be  impeached  by  evidence  of  statements  out  of 
court  unless  his  attention  has  been  called  to  the  time  and  place,  it 
is  not  abuse  of  discretion  to  refuse  to  allow  the  witness  to  be 
recalled,  to  lay  the  proper  foundation  or  the  impeaching  testi- 
mony after  an  objection  to  the  impeaching  evidence.  Aneala  v. 
People,  134  111.  401. 

No  question,  the  object  of  which  is  to  impeach  the  testimony  of 
a  witness,  can  be  put,  unless  a  foundation  for  it  has  been  previous- 
ly laid  and  the  witness  put  on  his  guard.  State  v.  Johnson,  41 
La.  Ann.  574. 

In  order  to  lay  a  sufficient  foundation  for  the  introduction  of 
evidence  to  contradict  the  statement  of  a  witness  as  to  a  state- 
ment alleged  or  denied  by  him,  it  i^  indispensable  that  the  wit- 
ness's attention  be  called  with  reasonable  certainty  to  the  declara- 
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tioD  and  the  time  and  place,  when  and  where,  and  the  person  to 
whom  it  was  made.  Wood  Ei/oer  Bank  v.  KeUey^  29  Neb  .690. 
Before  contradictory  statements  of  a  witness  can  be  nsed  to 
impeach  him,  his  attention  must  first  be  called  to  the  time,  place, 
and  the  person  to  whom  such  statements  were  made.  Brovm  v. 
State,  72  Md.  468. 

1.  What  may  be  Shown  in  Contradiction. — ^A  witness  who 
on  cross-examination  has  testified  that  he  has  never  been  arrested 
or  convicted  of  crime,  may  be  contradicted  by  court  records 
showing  that  he  has  been  tried  and  convicted  of  crime.  The 
question  as  to  whether  or  not  a  witness  has  been  convicted  of 
crime  is  not  a  collateral  one  in  the  sense  that  the  party  cross- 
examining  him  is  bound  by  his  answer.  Sehoig  v.  Lascowskiy  10 
L.  E.  A.  378,  82  Mich.  619. 

A  party  who  puts  his  adversary  on  the  stand  as  a  witness 
waives  his  right  of  impeaching  him  by  attacking  his  credibility, 
but  retains  the  privilege  of  contradicting  him  by  the  testimony  of 
other  witnesses  inconsistent  with  his.  Hdms  v.  Green,  105  N.  C. 
251. 

A  witness  for  the  purpose  of  discrediting  him  may  be  asked 
whether  he  has  not  been  in  the  peniteatiary.  StcUe  v.  Miller,  100 
Mo.  606. 

A  witness  interrogated  as  to  a  conversation,  with  the  object  of 
impeaching  him,  has  a  right  to  give  the  whole  conversation  so 
far  as  it  is  pertinent.  Sa/vannah  F.  <b  TF".  -ff.  Co.  v.  Holland 
82  Ga.  257. 

The  rule  permitting  a  party  to  contradict  his  own  witness  is 
statutory  and  applies  only  where  the  testimony  given  is  a  surprise 
to  the  party  calling  him  and  is  prejudicial.  MiMer  v.  Cook,  124 
Ind.  101. 

A  rule  that  a  party  calling  a  witness  as  his  own  cannot  discredit  his 
testimony  by  impeaching  him,  does  not  prevent  him  from  proving 
the  fact  to  be  different  from  that  which  is  stated  by  his  own  wit- 
ness.    Blackwell  v.  Wright,  27  J^eb.  269. 

A  letter  which  a  witness  had  previously  written  to  another  and 
which  might  fairly  be  construed  as  expressing  a  purpose  to  tes- 
tify to  a  fabricated  state  of  facts,  is  admissible  to  impeach  him 
after  he  has  testified  to  such  facts.     State  v.  TaU,  43  Minn.  273. 

Evidence  that  an  impeaching  witness  has  had  business  dealings 
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with  the  other  witness  for  many  years  is  not  a  sufficient  founda- 
tion for  questions  touching  the  other's  reputation  for  truth  and 
veracity,  and  as  to  whether  he  is  entitled  to  belief  under  oath. 
Healey  v.  Terry  (C.  P.)  30  N.  Y.  S.  R.  664. 

Excessive  use  of  opium  may  be  always  shown  as  tending  to 
impair  the  credibility  of  a  witness,  but  it  is  not  ground  for  the 
exclusion  of  his  testimony  until  it  satisfactorily  appears  that  he 
was  under  its  influence  when  examined  or  when  he  states  a  cer- 
tain fact  to  have  occurred  and  attempts  a  narration  of  the  occur- 
rence.   McDowell  V.  Preston^  26  Ga.  528. 

The  question  of  credibility  of  a  witness  under  New  York  Penal 
Code,  §  714,  and  New  York  Code  Civ.  Proc.  §  832,  is  for  the 
jury,  even  where  discrepancies  in  the  testimony  are  the  I'esult  of 
deliberate  falsehood.     PeopU  v.  Chapleau,  121  N.  Y.  266. 

A  party  who  on  cross-examination  asks  a  witness  an  immaterial 
or  irrelevant  question  is  concluded  by  the  answer  and  will  not  be 
allowed  to  call  a  witness  to  contradict  it.  McDuff  v.  Beniley^ 
27  Neb.  380;  Hussey  v.  State^  87  Ala.  121;  DimmiU  v.  Rohhins^ 
74  Tex.  441. 

m.  Views  of  the  United  States  Supreme  Court. — The  fore- 
going considerations  find  ample  support  in  the  decisions  of  the 
TJnited  States  Supreme  Court,  and  as  a  guide  to  the  practitioner 
in  this  maze  of  contradiction,  we  will  cite  the  case  of  Conrad  v. 
Oriffey,  52  XI.  S.  11  How.  481,  13  L.  ed.  779. 

Mr,  Justice  Woodbury  tabulates  a  careful  review  of  the  con- 
tradictory decisions,  and  the  hopelessly  discordant  nature  is  made 
very  apparent.  He  says:  "So  far  as  regards  principle,  one 
proper  test  of  the  admissibility  of  such  statements  is,  that  they 
must  be  made  at  least  under  circumstances  when  no  moral  influ- 
ence existed  to  color  or  misrepresent  them  (1  Greenl.  Ev.  §  469, 
2  Pothier,  Obi.  289, 1  Stark.  E v.  148, 1  Phil.  Ev.  308);  but  when  they 
are  made  subsequent  to  other  statements  of  a  different  character  as 
here,  it  is  possible  if  not  probable  that  the  inducement  to  make  them 
is  for  the  very  purpose  of  counteracting  those  first  uttered.  10 
Pet.  440.  This  impairs  their  force  and  credibihty,  when,  if  made 
before  the  others,  they  might  tend  to  sustain  the  subsequent  evi- 
dence corresponding  with  them.  23  Wend.  52,  2  Phil.  Ev.  446, 
1  Greenl.  Ev.  469.  When  made  in  either  way  they  are 
Admissible  only  to  sustain  the  credit  of  the  witness  impugned^ 
40 
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In  the  case  last  cited  the  Chancellor  (Walworth)  held  that  it 
was  incompetent  to  inquire  whether  the  witness  had  the  general 
reputation  of  being  a  prostitute,  although  such  proof  would  have  a 
tendency  to  impair  the  moral  status  of  a  witness,  and  tend  to 
impeach  her  veracity.  The  inquiry  must  be  general  in  its  scope 
and  tendency. 

A  witness  may  be  asked  on  cross-examination,  for  the  purpose 
of  discrediting  his  testimony,  and  laying  a  foundation  for  impeach- 
ment, whether  he  had  not,  on  a  previous  occasion,  made  a  collateral 
agreement  with  or  proposition  to  another  party  for  a  considera- 
tion to  suppress  the  very  testimony  given  in  the  case.  Such  evi- 
dence does  not  fall  within  the  rule  that  a  witness  cannot  be 
impeached  by  evidence  of  particular  wrongful  acts  not  bearing^ 
upon  the  matter  in  issue,  nor  within  the  rule  that  a  witness  cannot 
be  impeached  in  regard  to  a  purely  collateral  matter.  Ba/rJdy  v^ 
Copeland,  86  Cal.  483. 

It  is  not  permissible  to  impeach  a  witness  by  contradicting  his 
statement  in  regard  to  a  purely  collateral  matter  brought  out  on 
cross-examination;  and  in  an  action  for  slander,  committed  in 
charging  that  plaintiff  participated  in  a  theft,  where  the  convicted 
thief,  on  cross-examination  by  the  plaintiff's  counsel,  testified  that 
he  was  told  by  a  third  person  while  under  arrest  that  the  whole 
matter  of  the  stealing  had  been  settled,  and  that  plaintiff's  name 
was  mentioned  in  the  conversation,  such  third  person  cannot  be 
called  for  the  plaintiff  to  contradict  the  statement  thus  brought 
out.     Ihid. 

A  witness  cannot  be  impeached  by  evidence  of  specific  wrong- 
ful  acts,  for  the  purpose  of  8ho^ving  that  the  witness  is  destitute 
of  moral  qualities;  nor  can  he  be  examined  on  cross-examina- 
tion as  to  such  acts.    Ihid. 

p.  Number  of  Impeaching  Witnesses. — ^A  close  scrutiny  of 
the  authorities,  while  by  no  means  satisfactory,  reveals  the  fact 
that  the  court  by  previous  notice  to  the  parties  may  limit 
the  number  of  the  impeaching  and  supporting  witnesses  to  a 
definite  number  on  each  side.  It  seems  to  be  a  matter  of  discre- 
tion with  the  court  with  which  the  appellate  jurisdiction  will 
not  interfere,  unless  through  an  improvident  exercise  of  the  dis- 
cretion.   Bxmnell  v.  Butler^  23  Conn.  65. 

q.  The  English  Rule. — The  controlling  regulations  which 
affect  this  subject  when  applied  to  controversy  before  the  Eoglisli 
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The  above  exception  to  the  rule  has  been  approved  of  in  sev- 
eral decisions;  as  where  the  witness  is  charged  with  giving  his 
testimony  under  the  influence  of  some  motive  prompting  him  to 
make  a  false  or  colored  statement,  it  may  be  shown  that  he  made 
similar  declarations  at  a  time  when  the  imputed  motive  did  not 
exist.  Railway  Pass.  Assur.  Co.  v.  Warner^  62  N.  Y.  651; 
Bobh  V.  HacUey,  23  Wend.  50. 

In  considering  the  various  subdivisions  under  the  topic  of  im- 
peachment and  credibility  of  witnesses,  it  must  be  remembered 
that  the  rules  of  evidence  have  undergone  considerable  fluctua- 
tion and  are  far  from  being  harmonious.  It  differs  in  different 
states,  and  has  occasionally  changed  in  the  same  State. 

8.  Inquiry  as  to  Character  and  Time. — An  impeaching  or 
sustaining  witness  is  not  to  speak  of  the  reputation  unless  he 
knows  it,  and  such  knowledge  must  be  founded  upon  an  acquaint- 
ance and  intercourse  with  the  neighbors  and  acquaintances  of 
the  individual  whose  character  is  in  question,  and  that  intercourse 
must  be  of  some  length  of  time — sufficient  at  least  to  enable  him 
to  gather  the  general  estimation  in  which  he  is  held  in  the  com- 
munity in  which  he  resides.  Curtis  v.  Fay^  37  Barb.  64;  Stat*' 
v.  Boswell,  2  Dev.  L.  209;  People  v.  Pector,  19  Wend.  569. 

Particular  facts  cannot  be  inquired  into.  A  witness  is  never 
permitted  to  speak  of  his  knowledge  of  particular  facts  from 
which  he  draws  an  opinion  of  the  witness  examined.  Particular 
instances  of  want  of  veracity  or  destitution  of  moral  principle  or 
particular  immoral  conduct  is  not  admissible.  Anonyfnoiis,  1 
Hill  (S.  C.)  257;  Jackson  v.  Lewis^  13  Johns.  504;  Evans  v. 
Smith,  5  T.  B.  Mon.  364;  State  v.  Collins,  3  Dev.  L.  117;  Kitn- 
mel  V.  Kimmel,  3  Serg.  &  R.  336;  ^ViJce  v.  Lightner,  11  Serg.  & 
R  198;  Pex  v.  Hodgson,  Russ.  &  R.  0.  C.  209;  Rex  v.  Clarke, 
2  Stark.  241;  Greaton  v.  Smith,  1  Daly,  380;  Patriotic  Bank  v. 
Coote,  3  Cranch,  C.  C.  169;  United  States  v.  Masters,  4  Cranch, 
0.  C.  479;  United  States  v.  White,  5  Cranch,  C.  C.  38;  Cornin</ 
V.  Corning^  6  N.  Y.  97;  Varona  v.  Socarras,  8  Abb.  Pr.  302. 

General  character  for  drunkenness  is  not  admissible  {Brindle 
V.  Wllvaine,  10  Serg.  &  R.  282);  nor  that  the  witness  has  beep 
indicted,  no  conviction  having  followed  {Jackson  v.  Osbom,  2 
Wend.  555);  nor  that  he  has  heard  witness  accused  of  petit  lar- 
ceny.    Ba/rton  v.  Morphes,  2  Dev.  L.  520. 

The  scope  of  the  inquiry  seems  to  be:    1.  What  is  the  general 
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character  of  the  witness?  2.  What  is  his  general  character*  f or 
veracity?  3.  Is  he  to  be  believed  under  oath  from  his  general 
character?  General  character  and  common  reputation  must  never 
be  departed  from,  though  the  question  need  not  be  restricted  to 
an  inquiry  as  to  truth  and  veracity.     Wike  v.  Zi^htmr,  11  Serg. 

6  E.  199;  iVWZ  V.  Dickey,  3  Bibb,  268;  Blue  v.  Kirby,  1  T.  B. 
Mon.  195;  Hume  v.  Scott,  3  A.  K.  Marsh.  260;  State  Y.StaUingSj 
2  Hayw.  3U0;  State  v.  Bosxoell,  2  Dev.  L.  209;  Anonymous,  1 
Hill  (S.  C.)  251,  258,  259;  People  v.  Mather,  4  Wend.  257,  258; 
1  Stark.  Ev.  146;  1  Phil.  Ev.  212;  Rex  v.  Bispham,  4  Car.  & 
P.  392;  Fulton  Bank  v.  Benedict,  1  Hall  '(K  Y.)  480. 

The  impeaching  witness  may  be  cross-examined  as  to  the 
grounds  of  his  opinion,  and  how  long  the  unfavorable  reports 
have  prevailed,  and  from  what  particular  individuals  he  heard 
them,  and  as  to  his  opportunity  of  knowing  the  character  of  the 
impeached  witness.  State  v.  Boswell,  2  Dev.  L.  212;  Fulto^h 
Bank  v.  Benedict;  People  v.  Mather,  supra;  Lower  v.  Winters, 

7  Cow.  265;  Bakeman  v.  Rose,  18  Wend.  146. 

The  general  character  of  the  impeaching  witness  may  be 
assailed  in  the  same  way  as  that  of  the  witness  sought  to  be 
discredited.  Noel  v.  Dickey,  3  Bibb,  268;  Starks  v.  People,  5 
Denio,  106. 

The  character  of  a  witness  may  be  impeached  by  persons  in 
whose  neighborhood  the  attacked  witness  has  resided  until  within 
four  years  of  the  trial,  though  they  know  nothing  of  the  char- 
acter borne  by  the  witness  at  the  place  to  which  he  had  removed. 
Sleeper  v.  Van  Middlesworth,  4  Denio,  431. 

The  law  does  not  presume  that  a  person  of  mature  age,  whose 
general  character  has  been  notoriously  bad  up  to  within  a  period 
of  five  years,  has  so  reformed  as  to  have  acquired  an  unimpeach- 
able reputation  since  that  time.     Rathbun  v.  Ross,  46  Barb.  127. 

The  inquiry  is  not,  in  its  nature,  limited  as  to  time.  People  v. 
Abbott,  19  Wend.  192. 

The  law  lays  down  no  certain  limit  to  inquiries  as  to  the  gen- 
eral reputation  of  a  witness.  A  limitation  to  a  period  of  five 
years  before  trial,  held  to  be  error.     Steveyis  v.  Rodger,  25  Hun,  54. 

A  person  is  not  a  competent  witness  to  testify  to  the  general 
character  of  another  witness  unless  he  knows  it.  It  is  not  suffi- 
cient that  he  has  heard  a  number  of  people,  on  a  single  occasion, 
speak  ill  of  such  witness,  without  proof  that  they  knew  his  char- 
acter; but  the  knowledge  to  make  him  competent  must  be  ac- 
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quired  by  time  and  by  the  general  speech  of  people  who  know  or 
have  had  an  opportunity  to  know  and  form  an  opinion.  Cheri- 
tree  v.  Roggen^  67  Barb.  124. 

To  discredit  a  witness  it  is  not  competent  to  prove  general  bad 

•character  disconnected  with  the  inquiry  concerning  his  veracity. 

United  States  v.  Vaitsiokle,   2  McLean,   219;   United  States  v. 

Dickinson,  2  McLean,  325;  see  Teese  v.  Huntingdon^  64  XT.  8.  23 

How.  2, 16  L.  ed.  479. 

The  usual  questions  asked  in  United  States  courts  to  discredit  a 
witness  are:  What  is  the  witness'  general  reputation  for  truth?  Is  it 
^ood  or  bad  ?     Gass  v.  Stinson,  2  Sumn.  605. 

It  is  not  improper  to  ask  the  person  on  the  stand,  what  is  the 
general  "reputation"  for  truth  of  the  witness  sought  to  be  im- 
peached. It  is  even  more  proper  than  to  ask  what  is  his  general 
"character"  for  truth.  Knode  v.  WiUiamfison^  84  U.  S.  17  Wall. 
586,  21  L.  ed.  670. 

The  question  as  to  whether  a  witness  is  impeached  or  not  is  for 
the  jury  to  answer;  and  though  he  swore  differently  on  a  former 
trial  if  this  was  done  under  duress  of  bodily  harm  it  may  not  af- 
fect his  testimony.  United  States  v.  HaU,  10  L.  R.  A.  324,  44 
Fed.  Rep.  864. 

Where  a  witness  is  sought  to  be  impeached  by  proof  of  contra- 
dictory statements  in  the  matters  material  to  the  issue,  it  must 
Appear  that  the  contradictory  matter  is  material.  United  States 
V.  Lancaster,  10  L.  R.  A.  333,  44  Fed.  Rep.  896. 

Questions  designed  to  test  the  accuracy  of  a  previous  statement 
■of  a  witness  and  his  intelligence  and  integrity  touching  the  mat- 
ters under  investigation  are  permissible  on  cross-examination. 
Long  V.  N^orth  British  &  M.  Ins.  Co.  137  Pa.  335. 

Excluding  questions  touching  reputation  for  truth  and  veracity 
And  as  to  whether  one  is  entitled  to  belief  under  oath,  is  discre- 
tionary where  the  preliminary  question  whether  the  impeaching 
witness  knows  the  general  reputation  of  the  other,  has  not  been 
Asked.     Ifealey  v.  Terry  (0.  P.)  30  K  Y.  S.  R.  664. 

The  court  may  in  its  discretion  allow  a  party  surprised  by  ad- 
verse or  evasive  testimony  from  his  own  witness,  to  ask  him 
whether  he  had  not  previously  stated  the  facts  contrary  to  testi- 
mony, if  the  circumstances  justify  the  belief  that  the  witness  is 
hostile  and  unwilling  to  tell  the  truth.  State  v.  Tall,  43  Minn. 
273. 


§  287.  Exclusion  of  Evidence  to  Contradict  Answer. 
a.  When  Contradiction  Proper. — When  a  witnees  under 
erose-examination  has  been  asked  and  has  answered  any  question 
which  is  relevant  to  the  inquiry  only  in  bo  far  as  it  tends  to  shake 
his  credit  by  injuring  his  character,  no  evidence  can  be  given  to 
contradict  him,  except  in  the  following  cases: 

1.  If  a  witness  has  been  aaked  whether  he  has  been  previoifly 
convicted  of  any  felony  or  misdemeanor,  and  denies  or  does  not 
admit  it,  or  refuses  to  answer,  evidence  may  be  given  of  his  pre- 
vious conviction  thereof. 

2.  If  a  witness  is  asked  any  question  tending  to  show  that  he 
is  not  impartial,  and  answers  it  by  denying  the  facts  suggested,  ho 
may  be  contradicted.     Stephen,  Dig.  art.  130. 

A  witness  cannot  be  cross-examined  as  to  any  fact  which  is  col- 
lateral and  irrelevant  to  the  issue,  merely  for  the  purpose  of  con- 
tradicting him  by  other  evidence.  £lto)i  v,  LarHns,  5  Car,  & 
P.  385;  AUy-Gen.  v.  Hitchcock,  1  Exch.  91-99;  llUdehui'n  v. 
Curmn,  65  Pa.  59-63. 

When  a  proper  question  calls  out  an  irresponsive  answer,  an 
exception  does  not  lie,  even  if  the  answer  is  improper;  the 
answer  may  be  stricken  out.     Travis  v.  Burger,  24  Barb.  Oli. 

A  party  having  cross-examined  a  witness  as  to  immaterial  mat- 
ters is  bound  by  his  answers,  and  it  is  error  to  allow  a  contradic- 
tion. 2  Taylor,  Ev.  1243:  Winton  v.  Meeker,  25  Conn.  456; 
Fletcher  V.  'Soiton  tfe  M.  S.  Co.  1  Allen,  9;  State  v.  Staley,  14 
Minn.  105.  His  evidence  on  those  points  being  collateral  is  con- 
elusive  and  cannot  he  contradicted.  Hunt,  Ch.  J.,  in  Gandolfo  v. 
Applston,  40  N.  Y.  533. 

The  rule  is  stated  with  admirable  precision  by  Judge  ItapaUo  in 
Furst  V.  Second  Ave.  R.  Co.  12  N.  Y.  542. 

"If  the  conductor  had  on  his  direct  examination  testified  that 
the  (irivt-r  did  I'lok  out,  or  that  he  was  driving  carefully  at  the 
time  of  the  accident,  it  would  have  been  competent  to  show  that 
thf  witness  had  made  statements  out  of  court  contradictory  of,  or 
iiicniir-istent  with  his  testimony,  and  if  he  denied  having  mndc 
such  stjttemcnte.  it  would  have  been  competent  to  prove  them  hy 
other  \\-itnessea," 

li.  Contradiction  of  Witness  on  Collateral  Matter  in  Cro.ss- 
Exiiminatiou.^Tlie  rule  almve  outlined  is  admirably  expressed 
by  a-i'-j'  JnMioc-  Hunt  in  Cuulolfo  v.  ApplHon^  4o'n.  Y.  533; 
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"  It  was  inadmissible  to  impeach  the  defendant's  witness,  G.,  as 
the  plaintiff  was  bound  by  his  answer  on  cross-examination  as  to 
what  he  had  heard  said  by  a  third  person,  not  a  party  or  witness, 
it  being  a  collateral  fact."  To  enforce  or  recognize  any  other  rule 
would  complicate  the  issues,  and  lead  to  an  interminable  collat- 
eral investigation  of  topics  entirely  foreign  to  the  case  and  in  no 
way  raised  by  the  pleadings.  The  proposition  above  noted  is  sus- 
tained by  the  following  authorities:  Spencely  v.  De  Willott^  7 
East,  108;  Hex  v.  Watson,  2  Stark.  149;  Baker  v.  Baker^  3  Swab. 
&  T.  213;  Tennant  v.  Hamilton,  7  Clark  &  F.  122;  United  States 
V.  Dickinson,  2  McLean,  325;  United  States  v.  White,  5  Cranch, 
C.  C.  38;  United  States  v.  Neverson,  1  Mackey,  152;  Ware  v. 
Ware,  8  Me.  42;  Staie  v.  Kingsbury,  58  Me.  239;  State  v.  Meed, 
60  Me.  550;  State  v.  Benner,  64  Me.  267;  Lewis  v.  Barker,  55 
Vt.  21;  Tihhetts  v.  Flanders,  18  N.  H.  284;  Seavy  v.  Dearborn,  19 
N.  H.  351;  State  v.  Thibeau,  30  Vt.  100;  Cmi.  v.  Buzzdl,  16 
Pick.  153;  Coin,  v.  Farra/r,  10  Gray,  6;  Davis  v.  Keyes,  112  Mass. 
436;  Kaler  v.  Builders  Mut  F  Ins.  Co.  120  Mass.  333;  Fames 
V.  Whittaker,  123  Mass.  342;  Com.  v.  Dunan,  128  Mass.  422; 
Learned  v.  HaU,  133  Mass.  417;  Winton  v.  Meeker,  25  Conn. 
456;  AUing  v.  Cook,  49  Conn.  574;  Schenley  v.  CW.  36  Pa.  29; 
Fogleman  v.  /S^fe,  32  Ind.  145;  Cokely  v.  aSS^^,  4  Iowa,  477; 
Taylor  v.  Pickett,  52  Iowa,  467;  Clark  v.  Reiniger,  66  Iowa,  508; 
Patten  v.  People,  18  Mich.  314;  French  v.  O^  Connor,  39  Mich. 
106;  /Sto^  V.  Staley,  14  Minn.  105;  Tenny  v.  Mulvaney,  8  Or. 
513;  xSV^^«  V.  Patterson,  2  Ired.  L.  346;  /Sitofe  v.  PuUey,  63  N.  C. 
8;  C'^aT'A  V.  C7;«7'A;,  65  N.  C.  655;  /Sito^  v.  .EWw«,  68  N.  C.  124; 
McLeod  V.  Bullard,  84  N.  C.  515;  Tf^ZX^iw^o/i  v.  Davis,  34  Ga. 
549;  Central  B.  Co.  v.  Brunson,  63  Ga.  504;  Dozier  v.  Joyce,  8 
Port.  303;  Rosenbaum  v.  /Sito^^,  33  Ala.  354;  Rocco  v.  Parczyky 
9  Lea,  328;  PeopU  v.  Devine,  44  Cal.  452;  People  v.  McKeller, 
53  Cal.  65;  People  v.  j?^^/,  53  Cal.  119;  Beckman  v.  Skaggs,  59 
Cal.  541;  Hendeson  v.  ^V^^^,  1  Tex.  App.  432. 

The  test  of  whether  a  fact  inquired  of  in  cross-examination  is 
collateral  is  this:  "  Would  the  cross-examining  party  be  allowed 
to  prove  it  as  a  part  of  his  case,  tending  to  establish  his  plea  ? " 
Sharswood,  J.,  Hildeburn  v.  Curran,  65  Pa.  63;  and  see  AUy^ 
Gen.  V.  Hitchcock,  1  Exch.  91;  Woodward  v.  F/istman,  118  Mass. 
403;  Briggs  v.  Hervey,  130  Mass.  186;  State  v.  Patterson,  74  N.  C. 
157.  As  to  how  far  such  contradictions  may  be  extended  at  the 
discretion  of  the  court,  see  Po^oers  v.  Leach,  26  Vt.  270.     Answers 
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as  to  religious  belief  have  been  held  collateral  {Clinton  v.  StatSj 
33  Ohio  St.  27);  and  so  in  a  prosecution  for  adultery  statements 
denying  criminal  intercourse  with  a  third  person  {People  v. 
Jihappj  42  Mich.  267);  but  not  statements  under  English  stat- 
utes denying  former  conviction  for  another  irrelevant  offense. 
Ward  V.  Sinfidd,  43  L.  T.  N.  S.  252,  49  L.  J.  G.  P.  696. 

c.  What  Questions  not  Collateral. — Questions  have  been  held 
not  collateral  which  go  to  use  of  threats  or  revengeful  language 
against  a  party  {Tyler  v.  Pomeroy^  8  Allen,  48U;  Gaines  v.  Com. 
50  Pa.  319;  Mi  mm  v.  State,  16  Ohio  St.  221);  or  to  illicit  sexual  rela- 
tions between  witness  and  the  party  calling  her  {Thomas  v,  David, 
7  Car.  &  P.  350);  or  to  attempts  of  witness  to  tamper  with  evi- 
dence in  the  case.  Tuilis  v.  State,  39  Ohio  St.  2u0.  But  see 
Harris  v.  Tijypett,  2  Campb.  637.  This  limitation,  however,  only 
applies  to  answers  on  cross-examination.  It  does  not  affect 
answers  to  the  examination  in  chief.  State  v.  Sargent,  32  Me. 
429;  Hastings  v.  Livermore,  15  Gray,  10;  Whitney  v.  Boston,  98 
Mass.  312;  Whart.  Ev.  §  559. 

d.  Diversity  in  Reported  Cases. — ^There  is  an  exasperating 
diversity  in  the  decisions  bearing  upon  this  subject,  and  as  a  por- 
tion of  this  friction  is  largely  attributable  to  statutory  enactments, 
there  is  an  indifferent  prospect  of  its  ever  being  harmonized. 
Whether  questions  respecting  the  motives,  interest  or  conduct  of 
the  witness  as  connected  with  the  cause,  or  with  either  of  the 
parties,  are  irrelevant,  is  a  point  on  which  the  authorites  differ; 
but  when  we  consider  the  broader  question  as  to  whether  an 
answer  given  to  the  cross-examining  counsel  is  binding  and  con- 
clusive, unless  it  has  a  direct  tendency  to  impair  his  credit,  truth 
and  veracity,  the  conflict  of  judicial  authority  becomes  hopelessly 
variant  and  irreconcilable.  It  is  exceedingly  difficult  to  formulate 
a  precise  rule  that  can  be  applied  indiscriminately  to  all  combina- 
tions of  facts,  but  the  tenor  and  trend  of  adjudication,  the  weight 
of  authority,  the  plausibility  of  the  argument  inclines  toward  the 
view  adopted  by  the  learned  Barons  of  the  English  Exchequer. 
They  intimated,  in  a  tolerably  decisive  opinion,  that  a  witness 
might  be  asked  any  question  tending  to  impeach  his  impartiality, 
and  that  his  answers  might  be  contradicted  by  other  witnesses. 
Atty-Gen.  v.  Hitchcock,  1  Exch.  94. 

In  trpng  to  mitigate  hardships,  courts  sometimes  illustrate  the 
maxim,  "  that  extreme  cases  are  the  quicksands  of  the  law."  Fer* 
<fU8on  V.  JVeilson  (R.  I.)  9  L.  E.  A.  155. 
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§  288.  Form  of  the  Inquiry. 

a.  No  Form  of  Words  Prescribed.— It  is  a  Kttle  remarkable 
considering  the  great  number  of  times  the  subject  must  have  come 
xmder  discussion  that  it  is  not  incontestably  settled,  what  is  the 
precise  form  to  be  resorted  to  for  the  purpose  of  impeaching  the 
general  credibility  of  a  witness.  Although  certain  general  princi- 
ples in  regard  to  this  matter  are  very  well  established,  yet,  so  far 
as  I  have  looked,  I  find  no  two  elementary  writers  on  the  subject 
of  evidence,  and  scarcely  any  two  judicial  decisions  to  agree  exact- 
ly in  the  form  of  words  to  be  used,  notwithstanding  the  means  for 
determining  the  weight  that  should  be  given  to  a  witness's  testi- 
mony may  often  depend  very  much  on  the  form  in  which  the 
inquiry  as  to  his  general  credibility  is  made.  Phillips,  in  his 
treatise  on  Evidence,  vol.  1,  p.  145,  quoting  Z^TT'^iEllenborough  in 
Maw8on  v.  Hartsinh^  4  Esp.  103,  says  the  regular  mode  is  to 
inquire  of  the  witnesses  "  whether  they  have  the  means  of  know- 
ing the  former  witness's  general  character,  and  whether  from  such 
knowledge  they  would  believe  him  on  his  oath."  But  Smft,  in 
his  treatise  on  Evidence,  p.  143,  says:  "The  only  proper  question 
is  whether  he  knows  the  general  reputation  of  the  witness  in  point 
of  truth  among  his  neighbors,  and  whether  it  is  good  or  bad;" 
while  Starkie,  vol.  1,  p.  145,  asserts  the  only  proper  question  to  be 
^^  whether  he  would  believe  him  upon  his  oath."  In  the  courts  of 
New  York  the  forms  prescribed  by  Swift,  ai-e  believed  to  be  most 
commonly  adopted,  and  yet  it  is  doubtful  if  this  or  any  other 
form  has  been  distinctly  fixed  by  judicial  decision.  In  People  v. 
Mather^  4  Wend.  229,  the  court  refers  to  the  forms  of  the  inquiry 
as  given  by  Phillips  and  by  Starkie,  but  without  discriminating 
between  them,  or  expressly  sanctioning  either.  The  consequence 
of  this  want  of  precision  is  a  matter  which,  at  first  glance,  would 
seem  to  be  of  very  little  importance,  but  it  not  only  occasions  fre- 
quent contentions  at  trials,  but  sometimes  leads  to  serious  injus- 
tice. If  the  inqiury  be  confined  to  the  general  reputation  of  the 
witness,  in  point  of  truth  among  his  neighbors,  it  will  happen  in 
some  cases  that  witness  whose  general  moral  character  is  deserved- 
ly infamous,  is  allowed  to  impress  his  testunony  on  the  jury  with 
unqualified  weight,  simply  because  mendacity  may  have  been 
relatively  too  insignificant  an  item  in  the  catalogue  of  his  vices  to 
have  attracted  the  attention  or  elicited  the  remark  of  his  acquaint- 
ances; or  it  may  happen,  that  though  generally  of  so  depraved  or 


corrupt  a  life  that  no  one  wonld  doubt  the  facility  with  which  he 
niijiht  be  suborned  to  ewear  falsely,  yet  from  calculatioD  or  can- 
lion,  lie  may  have  observed  that  general  veracity  in  his  general 
intercourse,  or  from  natural  taciturnity  a  "wilfull  stillness  enter- 
tained" which  would  render  his  reputation  impregnable  to  this 
form  of  inquiry.  On  the  other  hand,  a  witness  incapable  of  tlie 
total  depravity  of  deliberate  perjury,  may  have  destroyed  his  general 
reputation  for  truth,  by  a  habit  of  exaggerations,  of  heedless  prom- 
ines,  of  over-indulged  levity,  or  other  petty  falseness,  which,  though 
immoral  and  highly  censurable,  do  not  necessarily  denote  that 
foul  corruption  of  moral  principle  which  is  to  be  implied  in  one 
not  worthy  of  any  credit  upon  his  oath. 

b.  Lord  Elleaborough's  Rale. — From  these  considerations, 
1  prefer  the  form  of  inquiry  sanctioned  by  Ld.  Ellenborough, 
and  which  is  given  by  Phillips,  as  less  objectionable  than  the 
others,  and  perhaps  as  effectual  to  the  object  desired  as  any  that 
can  be  proposed,  and  yet  this  possibly  may  admit  of  some  useful 
qualifications;  but  that  the  credibility  of  a  witness  should  be 
sought  through  his  general  moral  character,  I  liave  no  doubt, 
Tliis  ha.s  been  settled  in  some  of  our  sister  States,  particularly  in 
North  Carolina  and  Kentucky,  where  the  question  of  whether  the 
witness  is  of  bad  moral  character  has  been  allowed.  State  v.  Stal- 
lings,  2  Hayw.  300;  IlunM  v.  Scott,  3  A.  K.  Marsh.  261.  And 
everywhere,  notwithstanding  the  technical  embarrassments 
which  are  supposed  to  be  in  the  way  of  such  inquiry,  the  ob- 
vious good  sense  of  it  is  continually  urging  it  to  be  attempted, 
and  in  some  form  it  is  frequently  accomplished.  That  the 
general  moral  character  of  witnesses  will  have  naturally  a  con- 
siderable influence  upon  the  credit  of  their  testimony,  is  a  fact 
which  cannot  be  doubted.  One  of  the  great  benefits  of  trial 
by  jury  was  supposed  to  exist  in  the  circumstance  that  the 
jui-y,  being  from  the  vicinage  of  the  party  and  the  witnesses, 
were  better  able  to  judge  of  the  honesty  and  credibility.  It 
would  seem,  therefore,  in  accordance  with  this  principle,  that 
under  the  modem  form  of  impaneling  juries,  which  do  not 
in  many  cases  afford  to  jurors  the  means  of  judging  from 
personal  knowledge  of  the  character  of  witnesses,  the  measure  of 
credit  to  be  given  to  them,  that  as  liberal  a  course  for  supplying 
tliis  deficiency  of  knowledge  should  be  allowed  as  would  be  com- 
patible with  the  rights  of  the  witnesses;  for  while  the  policy  of  the 
law  is  against  extending  the  right  to  the  absolute  exclusion  of  testi- 
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mony,  it  should  favor  in  the  fullest  degree  practicable  the  means 
of  ascertaining  its  just  value. 

c.  Kule  Where  Character  of  Witness  is  Poubtful. — It  has 

been  expressly  held  that  where  the  character  of  the  witness  is 
■doubtful,  but  not  sufficiently  depraved  to  enable  the  impeaching 
witness  to  declare  that  he  would  not  believe  him  under  oath,  the 
attempt  at  impeachment  is  ineffectual. 

To  show  general  bad  character  is  immaterial,  it  must  appear 
that  his  reputation  for  truth  and  veracity  is  w^orthless,  and  that  he 
is  not  to  be  believed  even  when  under  the  sanctities  of  an  oath. 
Gilbert  v.  Sheldon,  13  Barb.  623. 

After  impeaching  witnesses  are  shown  to  be  acquainted  with 
the  general  moral  character  of  the  person  whose  credit  is  assailed, 
and  they  declare  it  bad,  the  question  of  credit  is  then  for  the  jury, 
under  proper  comments  from  the  courts,  without  any  inquiry  of 
the  discrediting  witnesses  as  to  whether  they  would  believe  him 
under  oath.     Wright  v.  Paige,  3  Keyes,  581. 

The  chaotic  condition  of  this  entire  subject  betrays  us  into  a 
further  attempt  at  elucidation. 

d.  View  of  Judge  Bockes. —  In  the  case  last  cited  Judge 
Bockes  discriminatingly  reviews  the  judicial  dicta  to  the  date  of 
that  decision,  (1867). 

The  learned  judge  is  examining  an  exception  interposed  to  a 
ruling  of  the  trial  court.  He  holds  that  circumstances  attending 
the  examination  of  a  witness  may,  without  countervailing  proof, 
become  so  overwhelming  as  utterly  to  destroy  his  evidence.  If 
his  conduct  and  manner  of  testifying  is  insincere  or  reckless,  and 
his  statements  improbable  and  contradictory,  this  would  be  enough 
to  authorize  the  jury  to  discredit  it.  The  action  was  one  for 
slander  where  the  allegation  was  that  the  defendant  charged  that 
the  plaintiff  kept  a  whore-house,  such  charge  being  synonomous 
with  a  charge  of  keeping  a  bawdy  house  or  house  of  ill-fame, 
which  is  an  indictable  offense. 

It  seems  that  an  attempt  was  made  to  impeach  a  witness  pro- 
duced by  the  defendant,  by  whom  he  sought  to  prove  the  justifi- 
cation of  the  slander.  In  fact,  no  justification  of  a  slander  what- 
ever was  shown  by  her,  and  the  evidence  was  entirely  immaterial 
on  that  issue. 

On  the  question  of  impeachment,  evidence  was  given  showing 
that  the  general  moral  character  of  the  witness  was  bad,  and 
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tliat  her  general  character  for  honesty  and  integrity  was  bad, 
also  that  she  was  reputed  to  be  unchaste  and  to  possess  a 
disposition  to  steal;  and  that  she  kept  a  place  for  the  sale  of 
liquors,  which  was  the  resort  of  vile  characters.  The  witnesses 
were  not  asked  whether  thev  would  believe  her  on  oath.  No 
evidence  was  offered  to  sustain  the  witness,  nor  was  any  objection! 
taken  to  the  sufficiency  or  completeness  of  the  impeaching  testi- 
mony, until  the  summing  up  by  the  counsel  to  the  jury,  when  it: 
was  insisted  that  the  impeachment  was  ineffectual,  in  as  much  a& 
.no  one  was  asked  if  thev  would  believe  the  witness  under  oath. 
The  court  charged  tlie  jury  that  they  would  take  into  considera- 
tion the  manner  of  the  witness  when  testifying,  the  nature  of  her 
evidence,  whether  or  not  consistent,  and  also  the  evidence  of  the 
witness  called  to  impeach  her  general  moral  character,  and  deter- 
mine whether  they  would  believe  her  statement:  and  that  it  was 
not  necessary,  under  the  circumstances  of  the  case,  in  order  to 
impeach  her,  that  the  witnesses  who  testified  to  her  general  moral 
character,  should  have  been  asked  whether  thev  would  believe 
her  under  oath.  To  the  latter  clause  of  this  charge  the  defend- 
ant's counsel  excepted,  and  requested  the  court  to  charge,  that 
inasmuch  as  it  had  not  been  proved  that  the  witness,  by  whom 
her  character  was  shown  to  be  bad,  would  not  believe  her  under 
oath,  she/  was  not  impeached,  and  that  the  impeaching  testimonj'^ 
in  that  behalf  was  of  no  force.  The  court  declined  so  to  charge. 
The  learned  judge  was  manifestly  right,  both  in  his  charge  and 
refusal. 

As  to  the  charge,  it  was  not  necessary  under  the  circumstances 
of  the  case,  to  ask  the  impeaching  witness  whether  they  would 
believe  her  under  oath,  if  indeed  it  be  necessary  under  any  cir- 
cumstances, for  the  purpose  of  a  successful  impeachment.  The 
attention  of  the  jury  was  called  to  the  conduct  of  the  witness 
while  under  examination,  her  manner  of  giving  evidence,  its 
probability  or  consistency,  from  which  we  are  to  infer  that  these 
are  proper  subjects  of  remark;  especially  must  we  so  infer,  as 
tliere  was  no  exception  to  this  part  of  the  charge. 

Her  conduct  and  manner  of  testifying  was  what  might  have 
been  expected  from  a  creature  in  her  condition  of  life.  It  waa 
not  necessary  therefore  to  the  impeachment  of  this  witness,  that 
another  should  swear  that  he  would  not  believe  her  under  oath, 
nor  was  it  any  more  necessary  for  the  reason  that  several  witnesses, 
had  also  sworn  that  she  was  of  notoriously  bad  moral  character. 
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The  judicial  sentiment  incorporated  in  this  text,  finds  counten- 
ance and  indorsement  in  Slocm  v.  Edwards^  61  Md.  89,  and 
Bogle  V.  Kreitzer^  46  Pa.  465.     . 

e.  Criterion  in  Impeachment  Gases. — From  what  is  known 
of  the  witness's  reputation  for  truth  and  veracity  in  the  neigh- 
borhood in  which  he  lived,  can  his  averment  or  statement  of  any 
fact  under  oath  be  entitled  to  credit  ?  This  is  the  criterion  in 
impeachment  cases  in  most  of  the  American  jurisdictions.  Bogle 
V.  KreitzeTj  46  Pa.  466;  Sargent  v.  WiUon^  59  N.  H.  396;  Ami- 
don  V.  Hoaley^  54  Vt.  25;  Quinsigamond  Bank  v.  HoVbs^  11 
Gray,  250;  Warner  v.  LocJcerby^  31  Minn.  421;  HUlis  v.  Wyliey 
26  Ohio  St.  574;  United  States  v.  VandcUe^  2  McLean,  219; 
Ladede  Bamk  v.  Keder^  109  111.  385;  Lenox  v.  FuUer^  39  Mich. 
268;  Teese  v.  Hv/ntingdon,  64  U.  S.  23  How.  2,  16  L.  ed.  479; 
Shaw  V.  Eraery^  42  Me.  59;  State  v.  Ramdolph^  24  Conn.  363; 
Atwood  V.  Impson^  20  N.  J.  Eq.  150. 

In  Indiana,  Missouri,  and  Iowa,  the  general  moral  character  of 
a  witness  may  be  shown  to  be  bad,  rather  than  his  reputation  for 
truth  and  veracity,  and  on  this  showing  may  be  predicated  his 
impeachment.  Walton  v.  State^  88  Ind.  9;  State  v.  OrarU^  79 
Mo.  113;  State  v.  Egan^  59  Iowa,  636.  California  substantially 
follows  New  York.  People  v.  Markham^  64  Cal.  157.  In  Illi- 
nois, where  it  is  shown  that  the  general  cliaracter  of  the  witness 
among  his  neighbors  for  truthfulness  is  bad,  it  is  erroneous  to 
refuse  to  let  the  impeaching  witness  answer,  whether  he  would 
believe  such  witness  upon  oath.  Eason  v.  Chapman^  21  IlL  33. 
The  knowledge  of  a  witness's  character  must  be  derived  from  his 
general  reputation,  and  not  what  an  individual  knows  of  his. 

As  has  been  shown,  the  credit  of  a  witness  may  also  be 
impeached  by  proof  that  he  has  made  statements  out  of  court  on 
the  same  subject  contrary  to  what  he  swears  at  the  trial.  In 
answer  to  such  evidence,  the  party  calling  the  witness  may  show 
that  he  has  affirmed  the  same  thing  before  on  other  occasions, 
and  that  he  \&  still  consistent  with  himself.  The  credibility  of  a 
witness  may  be  affected  by  contradictory  testimony,  without  show- 
ing that  his  statements  are  intentionally  false  or  material  to  the 
issue.  Proof  that  a  witness  has,  on  former  occasions,  made  state- 
ments at  variance  with  his  testimony  on  the  trial,  has  a  direct 
tendency  to  impeach  his  veracity  or  his  memory.  In  proving 
such  previous  statements,  it  is  sufficient  if  their  substance  be 
shown.     Oraig  v.  Rohrer^  63  HI.  325.    The  statements  of  a 
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witness  are  admissihle  when  the  object  is  to  lay  a  foundation  for 
impeacliing  him.  Persons  called  to  siLstain  the  character  of  an 
impeached  witness,  are  bound  to  swear  that  they  know  his  gen- 
eral character  for  truth  and  veracity,  otherwise  they  cannot  be 
heard  on  the  point.     Cook  v.  Huni^  24  111.  536. 

A  witness  cannot  be  impeached  by  proof  that  he  has  made  con- 
tradictory statements  without  lirst  calling  his  attention  to  the. 
time  and  place  of  making  them.  Root  v.  Wood^  34  111,  283; 
Miner  v.  PhiUipa,  42  111.  123;  Winshw  v.  Newlan^  45  IlL  145. 
But  evidence  is  inadmissible  to  support  the  testimony  of  a  wit- 
ness by  showing  his  good  character,  or  the  consistency  between 
his  former  declarations  and  his  evidence  on  the  trial,  unless  he  is 
first  impeached.     Jaek^on  v.  Etz^  5  Cow.  314. 

f.  What  Impeaching  Witness  must  Show. — In  impeaching 
the  credit  of  a  witness,  his  general  reputation  is  the  isubject  of 
inquiry,  not  particular  facts.  The  impeaching  witness  must  be 
able  to  state  what  is  generally  said  of  the  person  to  be  impeached 
among  his  associates.  Crahtree  v.  KiU^  21  HI.  180.  It  is  error 
to  permit  one  witness  to  speak  of  the  character  of  another,  unless 
he  knows  what  the  general  character  of  that  other  one  is.  Ibid, 
A  party  may  show  where  a  witness  resided  in  a  particular  county 
for  several  years,  that  his  character  for  truth  was  bad,  although 
the  witness  may  have  been  roving  for  several  years  preceding  the 
trial  at  which  his  character  was  impeached.  HolmeB  v.  StaUlor^ 
17  111.  453;  PeopU  v.  Ahhot,  19  Wend.  192;  Sleeper  v.  Van  Mid- 
dlesworth^  4  Denio,  431. 

The  want  of  recollection  of  one  witness  cannot  rebut  the  posi- 
tive testimony  of  another.     Gorham  v.  Peyton^  3  111.  363. 

The  jury  should  not  discredit  a  witness  altogether,  merely 
because  he  swears  false  in  a  single  particular.  The  maxim 
falsus  in  nno,  faUu^  in  omnibus^  should  only  be  applied  in  cases 
where  a  witness  willfully  and  knowingly  gives  the  false  testimony. 
JSrenTum  v.  People^  15  111.  516;  Chicago  v.  Srnithj  48  111.  107.  It 
is  error  to  tell  the  jury  that  if  the  witness  has  sworn  falsely  in  one 
particular,  his  whole  testimony  must  be  rejected,  for  he  may  in 
other  portions  of  his  testimony  be  corroborated.  Bla/nchard  v. 
Pratt^  37  111.  243.  If  the  pai-t  of  the  testimony  of  a  witness  is 
rejected  as  unworthy  of  belief,  all  of  it  must  be  rejected.  Parts  of 
sentences  in  a  deposition  cannot  be  detached  and  considered  as 
true,  and  the  residue  of  the  testimony  be  rejected  as  not  entitled 
to  credence.     Farwell  v.  Meyer^  35  111.  41.     Where  a  witness  is 
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shown  to  have  willingly  and  knowingly  testified  falsely  to  a  material 
fact,  and  there  are  no  circumstances  to  corroborate  his  testimony, 
the  jury  will  have  the  right  to  reject  all  the  testimony;  but  they 
should  not  reject  such  portions  of  it  as  may  be  corroborated  by 
other  unobjectionable  evidence.  Chicago  <6  A.H.  Co.  v.  BvMolf^ 
66  111.  34Y;  Haines'  Treatise,  12th  ed.  (1887). 

g.  What  is  Discretionary  With  the  Court. — It  is  within  the 
discretion  of  the  court  to  determine  whether  the  question  put  to 
the  impeaching  witness  relates  to  a  period  so  remote  as  to  make 
the  answer  immaterial  and  inadmissible.  Teese  v.  Huntingdon^  64 
U.  S.  23  How.  2,  16  L.  ed.  479;  Bn(m  v.  Or  ace,  29  Ark.  131. 

A  witness  who  has  never  heard  about  the  character  of  another 
witness  until  after  the  controversy  arose  is  nevertheless  competent 
to  state  what  he  knows  about  it.    Mask  v.  StaUy  36  Miss.  77. 

A  witness  is  not  incompetent  as  an  impeaching  witness  merely 
because  he  has  not  heard  the  character  of  the  witness  sought  to 
be  impeached  canvassed,  if  he  knows  the  character  of  such  wit- 
ness {Childa  V.  State,  65  Ala.  28);  but  it  would  be  otherwise  if 
the  witness  only  knows  the  individual  and  does  not  know  his 
character.     HaMey  v.  State,  55  Ala.  31. 

h.  Summary  of  the  Rule. — In  all  these  cases  regarding  the 
impeachment  of  a  witness  for  want  of  veracity,  the  true  object  to 
be  effected  is  to  prove  the  witness's  general  character  for  truth  to 
be  bad.  His  general  character  in  other  i*espects  is  of  no  conse- 
quence. All  experience  shows  that  the  general  character  of  many 
men  is  bad,  in  the  common  acceptance  of  the  word,  while  their 
veracity  is  unimpeachable.  Indeed,  most  men  term  that  man's 
general  character  bad,  who  has  some  one  cardinal  vice,  although 
in  otlier  respects  he  may  be  irreproachable.  In  short,  proof 
of  general  bad  character,  as  that  term  is  generally  used  and 
understood  in  society,  does  not  necessarily  and  legally  prove  the 
fact  that  the  witness's  character  for  veracity  is  bad,  and  tlieref ore, 
it  is  immaterial  evidence,  where  the  party  avows  his  intention 
to  stop  with  that  question.  All  the  elementary  writers,  in 
their  formula  of  queries  to  the  impeaching  witness,  indicate 
most  clearly  and  decidedly,  that  further  questions  must  be  put,  in 
order  to  render  the  impeachment  effectual.  Gilbert  v.  Sheldon, 
13  Barb.  62G-C27. 

When  a  party  to  the  record  is  placed  upon  the  stand,  his  credi- 
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bility  mKy  be  impeaclied  like  tbat  of  any  other  witness,  and  his 
otivions  intereet  in  the  event  of  the  trial,  might  aeeiet  the  pre- 
sumption of  bias.  Wrighi  v.  Hawna,  98  Ind.  217;  People  v. 
Beck,  58  Cal.  212. 

Inquiry  ke  to  facte  affecting  a  witiiefis's  reputation,  may  be  made 
at  the  time  of  the  examination,  or  after  that  time,  if  not  too 
remote,     Amidon  v.  Ilosley,  54  Vt.  25. 

Judge  Rapallo  holds  in  a  recent  case  that  a  sustaining  witnesi 
may  be  cross-examined,  his  means  of  knowledge  tested,  and  his 
credibility  aaaailed.     Stupe  v.  People,  85  N.  Y.  390. 

END   OF    TOLtlME   I. 
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